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Plaintiff/Appellant Mehrnaz Homapour (“Appellant”), individually and 

derivatively on behalf of the Family LLCs,1 respectfully submits this opening brief 

in support of her appeal from the Decision and Order (Hon. Joel M. Cohen) of the 

Supreme Court, New York County, dated August 8, 2025 (the “Decision”), granting, 

in relevant part, (1) the Harounian Respondents’2 motions for partial summary 

judgment on Appellant’s first, fifth, tenth, eleventh, and fourteenth causes of action, 

and to strike Appellant’s jury demand, and (2) Defendant/Respondent Orange & 

Blue LLC’s (“O&B”) motion for summary judgment on Appellant’s fifteenth cause 

of action. 

QUESTIONS PRESENTED 

1. Did the trial court err by granting summary judgment dismissing 

Appellant’s fifth claim for fraud while ignoring record evidence confirming that, at 

a minimum, questions of fact exist warranting a trial? 

Yes.  The trial court erred in dismissing Appellant’s fifth claim for fraud 

because the record confirms that Mark (i) fraudulently induced Appellant to appear 

 
1 The “Family LLCs” consist of 3M Properties, LLC, Balance Property, LLC, JAM Realty NYC 
LLC (“JAM Realty”), United Chelsea, LLC (“United Chelsea”), United East, LLC, United Fifth, 
LLC (“United Fifth”), United Flatiron LLC, United Greenwich, LLC (“United Greenwich”), 
United Hay, LLC, United Nationwide Realty LLC, United Prime Broadway, LLC, United Prime 
LLC, United Seed LLC, United Village, LLC, United Square LLC and United West, LLC. 
 
2 The “Harounian Respondents” consist of Defendants/Respondents Jacob NY Holdings LLC, 
Jacob NY Holdings Ltd., 172 Mulberry Realty LLC, 1007 Lex Ave LLC, and 163 Chrystie LLC 
(collectively, the “Harounian LLCs”), Mark Harounian (“Mark”), and the Family LLCs. 
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at a meeting to sign documents by misrepresenting in the days leading up to such 

meeting that the documents were merely “estate planning” documents when, in 

reality, they were amended operating agreements that greatly expanded Mark’s 

rights, and (ii) dozens of times over the years, routinely presented Appellant with 

only signature pages and demanded Appellant sign them by falsely claiming the bank 

needed “fresh signatures” for refinancings and that the agreements had not changed 

when, in reality, Mark unilaterally amended such operating agreements to expand 

his rights. 

2. Did the trial court err by granting summary judgment dismissing 

Appellant’s tenth claim for constructive trust as barred by the terms of certain 

amended operating agreements? 

Yes.  The trial court erred in dismissing Appellant’s tenth claim for a 

constructive trust as barred by certain operating agreements because Mark and his 

entities acquired the subject properties before any of those operating agreements 

were executed or otherwise became effective, such that they did not exist at the time, 

and their terms cannot bar Appellant’s claim. 

3. Did the trial court err by granting summary judgment dismissing 

Appellant’s fourteenth claim for a constructive trust as time-barred? 

Yes.  The trial court erred in dismissing Appellant’s fourteenth claim for a 

constructive trust as time-barred because well-settled Appellate Division authority 
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holds that the limitations period did not begin to run until Mark repudiated the 

underlying agreement to provide an interest in the subject project, which agreement 

Mark did not repudiate until after this action was commenced. 

4. Did the trial court err by granting summary judgment dismissing 

Appellant’s fifteenth claim against O&B for aiding and abetting Mark’s breach of 

fiduciary duty and the portion of Appellant’s first claim against Mark for breach of 

fiduciary duty concerning Mark’s admitted scheme with O&B to defraud the 

government to remove apartments from rent regulation as non-justiciable due to a 

purported lack of damage to the Family LLCs? 

Yes.  The trial court erred in dismissing Appellant’s fifteenth claim by ignoring 

that Mark admittedly caused the Family LLCs to pay (i) O&B $5,000-$10,000 

annually as compensation for its assistance with this scheme and (ii) over $175,000 

for O&B’s legal fees in this action despite Mark admittedly having no obligation or 

basis to do so, such that the Family LLCs have already suffered damages of 

approximately $200,000. 

5. Did the trial court err by granting summary judgment dismissing 

Appellant’s eleventh claim for a permanent injunction removing Mark as manager 

of the Family LLCs by holding that the “default removal provision in LLC Law 

§414” was unavailable? 
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Yes.  The trial court erred in dismissing Appellant’s eleventh claim for a 

permanent injunction removing Mark as manager of the Family LLCs because 

Appellant’s claim is based on the court’s broad, inherent equitable powers in light of 

Mark’s admitted, extensive, and ongoing misconduct, rather than any contractual or 

statutory authority.  Indeed, New York courts have consistently held that, once equity 

is invoked, a court has broad authority to craft an appropriate remedy.  Here, the trial 

court should have allowed the claim to proceed to trial to determine whether Mark’s 

rampant, admitted misconduct rises to the level necessary to remove him as manager.  

Holding otherwise creates the inequitable and untenable situation in which Appellant 

is forced to continuously expend fees to commence a new litigation each time Mark 

continues his pattern of conduct of trampling Appellant’s rights and looting the 

Family LLCs. 

5. Did the trial court err by striking Appellant’s jury demand based on 

waivers in unenforceable operating agreements and Appellant’s inclusion of 

equitable claims, despite Appellant’s claims being primarily legal rather than 

equitable? 

Yes.  First, the jury waivers are all in operating agreements that Mark 

fraudulently induced Appellant to execute and, thus, are unenforceable.  Next, the 

inclusion of equitable claims does not preclude a jury where, as here, the action is 

primarily legal, and equitable relief is ancillary to legal claims.   
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PRELIMINARY STATEMENT 

This action concerns Mark’s rampant looting, fraud, and abuse as manager of 

a half-billion dollar, family-owned real estate empire built from the capital and hard 

work of Appellant’s and Mark’s father, Jacob Harounian (“Jacob”), as part of Mark’s 

decades-long effort to enrich himself at the expense of the Family LLCs and 

Appellant, a minority member.  Mark has claimed that this looting is his “reasonable 

compensation,” which he defined as “[t]aking what I need to live my life from my 

companies … Take as what you want.  Do what you want.  Whatever you need,” and 

includes paying for ultra-luxury cars, vacations, his children’s and his mistress’s 

college tuition, tennis courts at his home, his mistresses’ living expenses, and 

purchasing at least four properties for himself.  A.1315 65:10-18; A.1434 588:15-

17.   

Mark, however, was not entitled to any cash compensation from the Family 

LLCs.  Rather, he was gifted a massive, outsized equity stake to compensate him for 

his work, as confirmed in the initial operating agreements, which each expressly 

barred Mark from receiving cash compensation, and a contemporaneous 

memorandum prepared by Mark and Jacob’s attorney detailing that his massive 

equity was his compensation.   

In addition to stealing tens of millions of dollars, Mark engaged in numerous 

other forms of misconduct that have harmed both the Family LLCs and Appellant, 
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and his deposition made adamantly clear that Mark has no intention of stopping.  

Indeed, Mark admitted that he: 

− Used O&B to repeatedly create fraudulent invoices and phony checks to help 

Mark defraud the government, the Family LLCs’ tenants, and lenders to 

illegally remove the Family LLCs’ apartments from rent regulation, thereby 

exposing the Family LLCs to untold millions of dollars in liability, and then 

used additional Family LLC funds to pay O&B for its help and to cover 

O&B’s legal fees in this action; 

− Stole $3,600,000 from the Family LLCs to purchase four properties to the 

exclusion of the Family LLCs; 

− Stole another $3,000,000 from United Fifth and falsely represented to Chase 

bank that such funds belonged to him to obtain a more favorable mortgage on 

yet another property he purchased for himself; 

− Took tens of millions more dollars from the Family LLCs “as needed to live” 

to fund his ultra-luxury lifestyle, including to finance at least two extra-marital 

affairs, lease a Ferrari, throw a $250,000 bar mitzvah for his son, buy high-

end art, and much more; 

− Deprived the Family LLCs of over $154,000 in rent by giving free apartments 

to his mistresses as a “hookup place”; 
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− Unilaterally amended the Family LLCs’ operating agreements to give Mark’s 

looting and misconduct the veneer of legitimacy; 

− Fraudulently induced Appellant to sign these unilaterally amended operating 

agreements and other documents or otherwise falsified her signature, 

including by (i) admittedly causing his staff to falsely notarize Appellant’s 

signature; (ii) fraudulently telling Appellant that her signature was required 

on estate planning documents to induce her to attend a family meeting to sign 

documents that were actually amended operating agreements that greatly 

expanded Mark’s rights; and (iii) presenting Appellant with dozens of 

signature pages over the years, falsely telling her that the contents of the 

operating agreements had not changed and demanding that she sign them 

because the bank needed new signatures to approve refinancings, when in 

reality Mark was simply defrauding Appellant to attempt to legitimize his 

theft;  

− Fraudulently journaling the money he took as “business expenses” and 

“repairs” after fraudulently inducing the execution of the amended operating 

agreements to hide his looting from Jacob and Appellant, thereby confirming 

the fraudulent nature of the operating agreements as Mark would not try to 

hide rights that he legitimately obtained ; 
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− Later confessing to Appellant’s husband that Mark deliberately hid from 

Appellant the purported super-distribution rights he gifted himself in certain 

of the fraudulently amended operating agreements; and 

− Fraudulently amended years of tax returns for the Family LLCs to avoid 

personal liability for tax fraud and bolster his manufactured defense that the 

millions he looted was reasonable compensation, which has saddled Appellant 

with unwarranted tax liability. 

Despite Mark’s admissions and other record evidence confirming the 

foregoing and demonstrating, at a minimum, the existence of questions of fact, the 

trial court dismissed Appellant’s claims for fraud, constructive trust, aiding and 

abetting breach of fiduciary duty, and an injunction removing Mark as manager, and 

a portion of Appellant’s claim for breach of fiduciary duty.  This was an error and 

the Court should reverse the trial court’s Decision in order to allow these claims to 

proceed to trial.   

FACTS 

A. The Family LLCs 

In the 1980s, Jacob used the proceeds from a prior rug business to launch a 

joint venture with his children – Mark, Appellant, and their sister, Mehrnosh – to 

own and operate real properties across Manhattan, which grew from a single 
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company owning one property to the 16 Family LLCs owning 24 different buildings.  

A.2921 48:13-24, A.2928 75:5-10; A.1011 ¶7.   

The Family LLCs have various ownership structures, with Appellant holding 

membership interests of either 17% or 24% in them, while Mark received twice the 

equity of Appellant, plus an additional 4% for managing the properties (i.e., either 

38% or 54%).  A.1011 ¶8; A.1385-1386 389:19-24, 395:19-21.  Since 2009, all 

members agreed that Appellant would have a 24% interest in any property purchased 

by the Family LLCs.  A.1012 ¶9.  Unlike Appellant, Mark never contributed a penny 

to the Family LLCs, but rather was gifted his outsized equity stake, worth hundreds 

of millions of dollars, by Jacob pursuant to their agreement.  A.1323 95:8-16; A.1495 

187:17-188:6 (Jacob contributed in Mark’s name); A.2939 120:13-24.   

B. The Joint Venture Terms 

1. The Family’s Oral Agreements 

Jacob and his children orally agreed on three primary terms to govern their 

joint venture.  First, they would only purchase Manhattan properties south of 90th 

Street through the Family LLCs, and would not compete with each other for 

properties in that area.  A.1012 ¶11.   

Second, the Family LLCs’ profits would not be distributed (other than to cover 

phantom income tax), but would be reinvested to purchase additional properties.  
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A.2139-2140 122:17-123:15, A.2234-2235 217:24-218:2; A.2410-2411 393:15-

394:19; A.2967 227:13-228:4.   

Finally, Mark would manage the Family LLCs, their buildings and 

bookkeeping, and his sisters would be passive members.  A.1012 ¶13; A.2152 135:6-

16, A.2115 98:3-12.  Importantly, all agreed that Mark was not entitled to cash 

compensation for this work.  A.2233-2234 216:24-217:2; A.2964-2966 216:25-

217:13, 222:25-223:8.  The Family LLCs’ initial operating agreements confirm this 

by expressly prohibiting Mark from receiving cash compensation, in part because 

Mark had “other income” to support himself, including from his rug business with 

Jacob.  A.3136-3138, A.3156-3158, 3176-3178, 3196-3198, 3220-3222, A.3246-

3248 Art.11; A.2967 228:24-230:3; A.2053-2055 36:8-38:23.   

Rather, Mark’s sole compensation was his outsized ownership interest in each 

Family LLC, amounting to double each of his sisters’ shares plus an additional four 

percent, which is worth hundreds of millions of dollars.  A.2234 217:6-9; A.2914 

18:17-20 (“I gave him twice the shares of his sisters” and “I gave him a 4 percent 

management fee.”); A.2652 34:19-22.  Mark and Jacob’s attorney, Alan Winters 

(“Winters”), confirmed in a July 2015 memorandum3 to Mark that Mark’s sole 

 
3 Importantly, as discussed below, Winters prepared and emailed this memorandum to Mark over 
two years after Mark fraudulently induced Appellant to sign amended operating agreements that 
purported to allow Mark to take cash compensation, further confirming that such amended 
operating agreements are fraudulent. 
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compensation for his work for the Family LLCs locating, purchasing and renovating 

properties and then managing those properties was his outsized equity grant: 

This was based on an agreement between Jack and Mark that Mark 
would have an interest in each property equal to two (2) times the 
interest of each of his sisters plus 4%.  Mark was given a double share 
relative to his sisters to reflect that he and Jack were the primary 
principals of the business locating properties, renovating properties, 
arranging financing, etc. (in contrast to his sisters who do not participate 
in the business).  The additional 4% being additional consideration for 
Mark being responsible for the day-to-day-management (equivalent to 
a 4% management fee). 

 
A.3989; A.2710 266:7-14. 

2. The Family LLCs’ Original Operating Agreements 

Mark testified that the family entered into operating agreements for the Family 

LLCs to satisfy bank conditions to secure financings and bank accounts.  A.1321 

87:16-88:2; A.1517 275:13-276:7.  While the operating agreements did not fully set 

forth the terms of the family’s agreements (A.4918 ¶4), the original versions 

contained provisions barring Mark from receiving cash compensation and obligating 

him to be a good steward of the businesses, including provisions: 

− Appointing Mark as the manager of the Family LLCs (A.3128-3129, A.3148-

3149, A.3168-3169, A.3188-3189, A.3212-3213, A.3238-3239 Art.6; A.3136-

3138, A.3156-3158, 3176-3178, 3196-3198, 3220-3222, A.3246-3248 

Art.11); 
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− Barring Mark from receiving any “fees, salary or other compensation” for 

services to the Family LLCs (id. Art.11); 

− Requiring Mark to maintain accurate books and records (A.3134-3135, 

A.3154-3155, A.3174-3175, 3194-3195, 3218-3219, A.3244-3245 Art.9); and 

− Requiring Mark to conduct himself “in good faith and in accordance with [his] 

fiduciary responsibilities” (A.3113 Art.4.17). 

C. Mark’s Rampant Looting and Abuse of the Family LLCs 
 

From the Family LLCs’ inception through 2014, Appellant trusted Mark, as 

her business partner, brother, and fiduciary, to faithfully perform his duties as 

manager.  A.1014 ¶19; A.2114-2115 97:23-98:2, A.2118 101:6-15.  Mark abused this 

trust by keeping Appellant in the dark about the Family LLCs — indeed, Mark 

repeatedly confirmed that he never discussed the business with her.  A.1569-1570 

43:19-44:18; A.1382 380:18-22, A.1389 405:7-11, A.1396-1397 435:23-436:5, 

438:8-21, A.1418 524:2-8, A.1427 557:15-18, 558:16-559:8; A.1320 82:8-83:14; 

A.1976 74:15-21.   

While Appellant believed that business was proceeding as agreed, in reality, 

Mark held an unbelievable animus towards his sister for being gifted an ownership 

interest in the family’s real estate business, despite Mark also receiving his 

ownership interest as a gift.  A.1430 569:18-22.  Incredibly, Mark believes this 

justifies his rampant looting and lying, detailed below.   
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1. Misappropriation of Funds 

Mark repeatedly testified that he simply took whatever money he wanted from 

the Family LLCs to live an outrageously extravagant life.  A.1315 65:10-18, A.1318 

77:2-25.  This included using Family LLC funds to pay nearly all of Mark’s bills, 

including for things as small as dry cleaning and as large as purchasing four 

Manhattan properties, leasing a Ferrari, installing a tennis court at Mark’s home, 

paying his children’s college tuition, and much more.  Even Mark’s expert 

acknowledges that Mark took at least $14 million from the Family LLCs, which 

violates the family’s agreements and the operating agreements.  A.4012, A.4028, 

A.4036, A.4039; A.5849.   

a. Purchasing and Renovating  
Manhattan Properties with Family LLC Funds 
 

Central to Appellant’s constructive trust claims is Mark’s admitted use of 

$3,600,000 of Family LLC funds between September 2003 and March 2012 to 

purchase four Manhattan properties for himself and his children through the 

Harounian LLCs to the exclusion of the Family LLCs.  Specifically: 

− On September 10, 2003, Mark used funds from JAM Realty and United 

Chelsea to purchase 29 East 32nd Street, New York, NY, which Mark coined 

the “Family Headquarters,” through a Harounian LLC deceptively named 

Jacob NY Holdings LLC, after their father, Jacob, to forestall the members 

from realizing they would have no ownership interest in the property, despite 
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Mark’s admission that Appellant made capital contributions to fund the 

purchase.  A.2103 86:2-17; A.5939; A.1999 169:2-15; A.1015-1016 ¶¶29-31; 

A.5832-5833; A.1881-1882 105:11-106:6, A.1882-1883 108:14-111:20, 

113:2-24; A.5948; A.5899; A.2131-2135 116:16-118:17, 114:14-115:15.   

− On July 26, 2011, Mark purchased 1007 Lexington Avenue through 1007 Lex 

Ave LLC for $2,900,000 by using $250,000 of JAM Realty’s money.  A.5964-

5967, A.5970; A.1886-1887 123:16-24, 125:16-126:13; A.5928.   

− On September 20, 2011, Mark purchased 163 Chrystie Street through 163 

Chrystie Realty LLC for $3,700,000, with $650,000 coming from JAM 

Realty.  A.6022-6028; A.1890-1891 141:2-143:5; A.5929.   

− On August 16, 2012, Mark used another $650,000 from JAM Realty to 

purchase 172 Mulberry Street through 172 Mulberry Realty, LLC.  A.1889 

134:15-136:25; A.6003-6008; A.5931. 

Pursuant to the family’s agreement, Mark should have formed new Family 

LLCs to own these properties, with Appellant owning 24% of each.  A.1017 ¶39.  

Instead, Mark sold 1007 Lexington Avenue for $4,550,000 on August 15, 2012 after 

using Family LLC funds to renovate it, and kept all the profits for himself, while 

renovating the other properties with Family LLC funds and retaining control of them 

to the exclusion of the Family LLCs’ other members.  A.1358 235:12-18; A.1881 

105:4-10, A.1888 132:3-133:16; A.5987, A.5992; A.1038-1039; A.4067; A.1963-
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1965 23:12-28:11, 28:17-32:22, A.1960; A.4063.  It is undisputed that Mark and the 

Harounian LLCs did not give any consideration to the Family LLCs for the funds 

Mark misappropriated, even though none of the Family LLCs or the other members 

obtained any ownership interest in these properties.  A.1358 235:22-236:5; A.1880 

101:7-11, A.1883 113:14-21, A.1885 120:12-17.   

The trial court dismissed the fourteenth cause of action for a constructive trust 

concerning the Family Headquarters as time-barred and dismissed the tenth cause of 

action for a constructive trust concerning the other properties because the Family 

LLCs’ amended operating agreements that Mark fraudulently induced Appellant to 

execute purportedly bar equitable relief.  A.27-29.   

The trial court, however, ignored that Mark misappropriated the Family LLCs’ 

funds to purchase these properties long before these amended operating agreements 

were executed or made effective, rendering their provisions irrelevant (even if they 

were not fraudulently procured).  A.3364-3415; A.3416-3463; A.3464-3515; 

A.3516-3567; A.3568-3619; A.3620-3667; A.3668-3711; A.3712-3755; A.3798-

3845; A.3846-3893; A.3894-3941.   

Separately, the trial court ignored that Mark did not repudiate the family’s 

agreement providing for shared ownership of the Family Headquarters until January 

9, 2017, when Mark’s counsel sent Jacob’s counsel a letter stating that “Jacob [and 

by extension, Appellant] has no rights to the [Family Headquarters] property; never 
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had; and never will.”  A.4928; A.4919 ¶8.  Thus, as discussed below, the statute of 

limitations did not begin to run until January 9, 2017.  

b. Theft of Refinancing Proceeds 

Mark stole at least $3 million from United Fifth in January 2015 to open a 

new, personal bank account to obtain a favorable mortgage rate for an apartment 

Mark was purchasing through another of his companies, Harounian Enterprises, to 

the exclusion of the Family LLCs.  A.5851-5859; A.1892-1894 146:17-147:8, 

152:11-17, 155:6-7.   

Specifically, on January 6, 2015, United Fifth received $3,193,054.50 in 

refinancing proceeds and Mark “wrote a check” from United Fifth to himself for 

$3,200,000, which he deposited into his personal bank account at Valley National 

Bank.  A.5851, A.5858; A.1421 533:13-534:16; A.1893 150:17-20, 152:23-153:9.  

On February 2, 2015, Mark transferred $3,000,000 of those proceeds to a new 

personal Chase account to get a better mortgage rate for Harounian Enterprises’ 

apartment purchase.  A.5851, A.5855, A.5859; A.1892-1893 149:25-150:25.  True 

to form, Mark then defrauded Chase by representing that the $3,000,000 belonged 

to him, even though it belonged to United Fifth.  A.4062; A.1893 151:14-17.   

c. Mark’s Payment of Personal Expenses 

Mark admitted that, from 2009-2015, he simply “took” millions of dollars 

from the Family LLCs “as needed” to fund his lavish lifestyle, which he viewed as 
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compensation despite repeatedly agreeing that he would not be entitled to any such 

compensation: 

Q. For the 2009 through 2016 time period, when you received 
compensation from the Family LLCs, what do you understand the 
word, compensation, to mean in that context? 

A. Taking what I need to live my life from my companies. 

Q. So -- 

A. As needed.   

* * * 

Q. How would you determine the precise amount that you would take 
out at any given time … [f]or the 2009 through 2016 time period? 

A. I took as I needed it. 
 
A.1315 65:10-18, A.1321-1322 88:22-90:17; A.1434 588:15-17 (“It’s our business.  

Take as what you want.  Do what you want.  Whatever you need.”).   

As part of Mark’s apparent “needs” to “live,” Mark stole Family LLC funds 

to finance his affair with Sylvia Phillips (“Sylvia”) and pay her expenses, including 

for college, travel, and gifting her a free apartment.  A.1788 262:2-9, A.1790-1791 

264:25-265:3.  Confirming that Mark knew his conduct was wrong, Mark disguised 

payments he made for Syliva’s “NYU bill” and “health insurance” on the Family 

LLCs’ books by fraudulently journaling them as “commission” payments to 

Location3, another entity he owned.  A.1932-1934 85:22-91:4; A.4087; A.6530-

6531.   
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Mark also used Family LLC funds to finance another affair with another 

woman by giving her cash and paying for trips and her children’s school.  A.1791 

265:6-16.  In total, Mark estimated that he spent at least $500,000 of Family LLC 

funds on these affairs.  A.1794-1796 268:9-270:4. 

The record confirms that Mark used the Family LLCs’ money to pay 

numerous other personal expenses, including: 

− Over $100,000 on luxury car leases, including a Ferrari and an Escalade 

(A.1953 167:23-168:19; A.6523-6525; A.6526-6529; A.4029; A.4036); 

− Approximately $250,000 on his son’s bar mitzvah (A.1038-1039; A.1785 

259:3-21); 

− Over $500,000 to design and install a swimming pool and tennis court at 

Mark’s house (A.1960 11:15-13:18; A.1954-1955 171:22-172:8, 174:23-

175:13; A.6507-6510; A.6511-6517; A.6518-6519; A.6520-6522; A.6547-

6548); 

− Tens of thousands of dollars in landscaping, interior design, decorating, and 

other supplies for Mark’s house (A.1952-1956 164:3-167:3, 169:4-172:8,  

176:2-179:8; A.4088-4091; A.6532-6537; A.6538-6545; A.6549-6550); 

− $35,000 for a painting for Mark’s home (A.1972 58:3-60:3; A.6494); 

− Numerous plane tickets for Mark and his family (A.1966-1968 37:15-42:11; 

A.6499-6506); and  
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− His wife’s personal American Express bills to purchase hundreds of luxury 

goods and services (A.1968 43:11-16; A.6495-6498). 

d. Mark’s Improper Management Fees to Himself 

Mark testified that, after Appellant filed this action, he decided to start 

compensating himself through a “management company,” which still violates his 

agreement to not receive compensation.  A.1434 587:20-588.7.  In 2016, Mark began 

paying his entity, Landmark Resources LLC (“Landmark”), millions of dollars in 

compensation for his work managing the Family LLCs’ properties through a 

purported management fee equal to 6% of the Family LLCs’ gross rent roll, plus 

additional compensation “determined by how much money [Mark] needed to live.”  

A.1317-1318 72:7-74:20; A.1446-1447 634:19-639:13.  Notably, Mark does not 

charge “management fees” to manage the properties he purchased for the Harounian 

LLCs with Family LLC funds.  A.1344 180:25-181:9. 

In total, Mark caused the Family LLCs to pay Landmark more than $12 

million in management fees between 2016 and 2022.  A.4002-4008.  Amazingly, 

Mark admitted that he simply made up that 6% fee because he “wanted it that way.”  

A.1418 522:18-524:15.  Moreover, this 6% figure included payments for vacant 

units that did not generate income, with Mark simply guessing what rent they might 

someday provide.  A.1476-1477 112:4-114:7; A.1418 522:18-524:15. 
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2. Defrauding the Government Through O&B 

In addition to looting the Family LLCs’ funds, Mark engaged in a separate 

massive fraud against the Family LLCs’ tenants, banks, and the government, from 

which Appellant’s claims for breach of fiduciary duty against Mark in part and aiding 

and abetting same against O&B arise.  See A.39-40.4   

Indeed, Mark openly admitted to using O&B to fraudulently remove the 

Family LLCs’ apartments from rent regulation, which allowed Mark to lease those 

apartments at higher rates and siphon more funds from the Family LLCs.  A.39-40.  

To legitimately de-regulate apartments, an owner must provide the government with 

documentation such as “[c]ancelled checks” and “bills” demonstrating that sufficient 

funds were spent improving those apartments.  A.1858 10:12-11:3.  Mark, however, 

did not want to spend the required funds, and instead caused the Family LLCs to pay 

laborers to perform renovations at rates well below those required to de-regulate 

apartments.  Id. 10:12-18.   

To further his scheme, Mark admittedly created fraudulent invoices on O&B 

stationary reflecting renovation work supposedly performed by O&B at prevailing 

rates, totaling over $2.4 million, to “send” to the Family LLCs.  A.1857-1858 9:22-

 
4 Mark also wasted corporate assets by letting Sylvia live rent-free in Family LLC apartments for 
years while Mark kept an adjoining apartment as a “hookup place,” depriving the Family LLCs of 
at least $154,000 in rent.  A.5104; A.1787-1788 261:19-262:20, A.1792-1794 266:5-268:8.  Mark 
also admittedly failed to maintain business records to support $45 million in purportedly 
“deductible” business expenses, which is unsurprising given that Mark intentionally disguises 
payments on the Family LLCs’ books and records to hide his looting.  Id. 
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10:3; A.2735-2736 80:18-82:22, A.2724 36:19-24, A.2738 92:8-13.  Mark then 

caused the Family LLCs to issue checks to O&B in the invoiced amounts to use as 

“proof” that the Family LLCs spent sufficient amounts renovating the apartments to 

remove them from rent regulation.  A.1858 11:17-20; A.2742 108:5-18; A.4071-

4072; A.4078; A.6086-6493.   

Critically, both Mark and O&B’s nominal owner, Lionel Nazarian 

(“Nazarian”), admitted that O&B never performed this work.  Rather, O&B 

immediately returned most of the funds it received from the Family LLCs, but kept 

$5,000-$10,000 each year as compensation.  A.1858 12:22-13:11, A.1872 66:11-20, 

A.1874 77:8-11; A.2737 88:2-15, 89:8-12, A.2724 37:8-10; A.6086-6493.  Mark 

then provided the government with the phony O&B invoices and fraudulent checks 

from the Family LLCs to O&B as supposed back-up documentation to support de-

regulating apartments, or to oppose complaints from tenants about rent overcharges.  

A.1859 14:13-17; A.1913-1914 7:13-13:17; A.2736 82:7-10.  Mark then committed 

more bank fraud by providing the Family LLCs’ unlawfully inflated rent rolls to 

lenders to obtain additional financing.  A.1871 65:8-12. 

Mark further admitted to using Family LLC funds to pay O&B’s legal fees in 

this lawsuit, despite admittedly lacking any basis for such payments.  A.1861 24:4-

25; A.2726 43:23-25.  Thus, these payments appear to be further compensation for 
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O&B’s assistance with Mark’s misconduct.  As of the end of 2022, Mark wasted 

$175,735 of Family LLC funds on these fees.  A.5846-5847. 

Throughout this fraudulent scheme, O&B was aware that Mark’s conduct 

breached his fiduciary duties to the Family LLCs.  Indeed, Nazarian admitted that 

he knew since at least 2012 that Mark managed the Family LLCs.  A.2732-2734 

67:6-68:4, 71:2-74:21.   

The trial court improperly dismissed Appellant’s claims concerning the 

fraudulent O&B scheme by holding that the Family LLCs had not yet been damaged.  

A.40-41.  This ignored the tens of thousands of dollars that O&B retained from the 

Family LLCs during the course of Mark’s scheme, as well as over $175,000 that the 

Family LLCs spent towards O&B’s legal fees in this action, both of which are 

concrete losses that the Family LLCs suffered from Mark’s scheme.5   

D. Mark Enlists Attorneys to Legitimize His Misconduct  

Aware that his misuse of the Family LLCs’ funds to the exclusion of the other 

members violated the family’s agreement, Mark eventually sought to legitimize his 

misconduct by fraudulently inducing Appellant to execute amended operating 

agreements and other documents that dramatically expanded Mark’s rights and 

 
5 In addition to these monetary losses, Mark’s fraud exposed the Family LLCs to astronomical 
liability, including treble damages of the amount of rent overcharged (the difference between the 
regulated rent and market rent), interest on the overcharged amounts, fines, penalties, legal fees, 
and more. 
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limited his liability.  To do so, Mark enlisted the help of attorneys to prepare the 

necessary documents: (i) Seligson, Rothman, & Rothman (the “Seligson Firm”), and 

(ii) Winters.   

The Seligson Firm was the Family LLCs’ attorneys for years who had 

prepared all prior operating agreements, until Mark hired them to represent him 

personally in connection with preparing these documents.  A.2632-2633 144:11-

145:14, 148:8-12; A.2637-2638 165:16-166:16.  For his part, Winters testified that 

Mark and Jacob approached him in 2012 to perform estate planning work, including 

forming trusts for Jacob and Mark.  A.2652-2653 36:15-37:3, A.2665 87:13-18, 

88:10-18; A.1383 384:10-17.  Thereafter, Mark asked Winters to prepare 

amendments to certain of the Family LLCs’ operating agreements that fraudulently 

gave Mark additional rights.  A.2661 71:6-72:9, A.2687-2688 176:25-177:23, 179:7-

180:3; A.1383-1384 384:22-387:6; A.1516 271:4-272:8.   

Confirming Mark’s fraudulent scheme, neither the Seligson Firm nor Winters 

ever discussed any of the changes they were making to the family’s prior agreements 

with Appellant.  A.2688 180:13-25, A.2691 191:5-10 (“Q: …did you have any 

discussions with either of the sisters about the terms that were in the Operating 

Agreement?  A. No.”).  As further proof of Mark’s fraud, Mark never told Appellant 

that Winters, a trusts and estates attorney, was preparing amended operating 

agreements – only that Winters had prepared trust documents for the family.   A.2647 
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16:21-24; A.1386 393:10-395:21 (Mark “discussed the trust, but not the operating 

agreement” with his sisters). 

1. Manager Compensation 

While the Family LLCs’ standard operating agreements “didn’t provide for 

compensation” to Mark, Mark had the Seligson Firm draft new operating agreements 

with “no prohibition against compensation.”  A.2613 68:7-20, A.2632 144:11-

145:14.  The Seligson Firm also drafted a separate “Resolution” for JAM Realty that 

purportedly allowed Mark to use JAM Realty’s funds “for his personal use” without 

regard to JAM Realty’s legitimate expenses and the rights of the other members.  

A.2637-2638 165:16-166:16; A.4047-4048.  Notably, Mark never provided that 

document to Appellant and she did not sign it.  A.1730-1731 204:13-205:22; A.1976 

74:15-21; A.2215 198:7-18; A.2638 168:23-25; A.3995 ¶3; A.3991 ¶2. 

Mark used Winters to create additional fraudulent operating agreements for 

other Family LLCs giving Mark the right to receive compensation, despite the 

family’s agreement that Mark was not entitled to cash compensation.  A.3393, 

A.3445, A.3493, A.3545, A.3597, A.3644, A.3697, A.3741, A.3827, A.3875, A.3923 

§8.10.  Indeed, Mark expressly directed Winters to draft amended operating 

agreements (the “Winters-OAs”) to ensure that only Mark was “protected,” without 

regard to his fiduciary obligations to the Family LLCs and his co-members.  A.1516 

269:17-270:3, A.1518 277:10-17 (Winters prepared amended operating agreements 
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“[f]or my protection, compensation, and to allow the trust to come in”); A.1539-

1540 13:22-14:6, A.1702 176:2-22 (Mark did not discuss adding provisions “that 

would protect the other members”).  Mark admitted that he never discussed any of 

these changes with Appellant.  A.1524 301:10-19 (no discussions that Mark was 

“going to now formally be entitled to compensation”); A.2512-2513 495:21-496:6; 

A.1760 234:7-11. 

2. Super-Distribution Rights 

Next, Mark directed the Seligson Firm to include provisions in new operating 

agreements that gave Mark super-distribution rights entitling him to greater 

distributions than the Family LLCs’ other members.  A.2586 569:6-17; A.1424 

548:7-17; A.1581 55:3-6; A.1904 196:15-18; A.2611 60:17-61:2, A.2631 139:3-10, 

A.2636 159:1-7, A.2642 183:2-14.  Under these provisions, once the members 

received a certain amount of distributions, the remaining distributions would be 

made disproportionately in Mark’s favor.  A.3309, A.3329, A.3348, A.3771, A.3964. 

Confirming Mark’s fraud, Mark admitted to Appellant’s husband, Shahriar 

Homapour, that Mark deliberately hid his purported super-distribution rights from 

Appellant and Jacob.  A.1900 179:12-180:2 (“Q. So here you’re admitting to 

Shahriar that you did not disclose the 25[%] override [super-distribution rights] to 

[Appellant], correct?…A. Correct.”), A.1901 183:4-19; A.633-634 ¶¶4-5. 
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3. Making Mark’s Wife a Member 

Next, the Seligson Firm complied with Mark’s instruction to make his wife, 

Natalie, a member in the operating agreement for United Greenwich without any 

capital contribution, which Mark admittedly did without discussion with the other 

Family LLCs’ members.  A.2317 300:9-25; A.3960-3979. 

4. Limitations on Mark’s Duty of Care 

Both Winters and the Seligson Firm drafted provisions limiting or eliminating 

Mark’s duty of care to the Family LLCs.  A.3392, A.3443-3444, A.3491-3492, 

A.3543-3544, A.3595-3596, A.3642-3643, A.3696, A.3739-3740, A.3826, A.3874, 

A.3922 §8.6; A.1689 163:10-23; A.1029 ¶91; A.3759-3760 §11, A.3761-3762 

§14(b); A.2613-2314 69:6-21, 70:15-71:5. 

E. Mark’s Fraudulent Inducement Methods 

Armed with these documents, Mark proceeded to have them fraudulently 

executed in three primary ways.  The first involved Mark’s long-standing practice to 

fraudulently induce Appellant and Jacob to sign operating agreements and their 

amendments by falsely claiming that “the bank” needed fresh signatures and then 

giving Appellant and/or Jacob only signature pages or copies of the original 

operating agreements to sign, only to then append the signature pages to different 

agreements.  A.1030 ¶98; A.2076 59:4-9, A.2222 205:10-23, A.2259 242:16-24, 

A.2260-2261 243:12-244:23, A.2292-2293 275:5-276:20, A.2356-2357 339:21-



Page 27 

340:3, A.2366-2367 349:7-350:5, A.2469-2470 452:25-453:17, A.2563-2564 

546:13-547:10. 

Contrary to the trial court’s finding that Appellant could not remember any 

specific misrepresentations made by Mark concerning specific operating agreements 

executed this way (A.24-25), Appellant testified that, in connection with signing 

dozens of documents over the course of a decade, whenever she asked Mark about 

a document he demanded she sign, Mark’s response was always the same: 

[W]ith every operating agreement we had Mark’s absolute words that 
everything is the same, “I just need your signature.  It is just like before, 
nothing is changed.  The wording is the same.”  

A.2222 205:10-23, A.2238-2239 221:16-222:16 (“I had his reassurance that nothing 

was different”), A.2259 242:16-24 (“there were many times that … I was just given 

signature pages to sign” by Mark “[w]ithout anything attached to it”), A.2493 

476:12-19 (“I was never given the document to look at”).  Indeed, Mark induced 

Appellant and/or Jacob to execute at least 22 documents in this exact manner over 

the years.  A.3078-3093; A.3094-3107; A.3108-3126; A.3127-3146; A.3147-3166; 

A.3167-3186; A.3187-3210; A.3211-3230; A.3231-3260; A.3261-3282; A.3283-

3289; A.3290-3303; A.3304-3323; A.3324-3343; A.3344-3363; A.3766-3785; 

A.3954-3959; A.4048; A.4245-4251; A.4285.1-4285.53 A.619-621; A.622; 

A.4285.54-4285.68.  Each time, Appellant and Jacob, with a poor understanding of 
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English, relied on Mark’s misrepresentations, as their family member and fiduciary, 

when signing.  A.1014 ¶¶19, 104; A.5250.2-5250.3 ¶¶5-8. 

Jacob independently confirmed Mark’s practices, testifying: 

Usually when [Mark] changed the contracts, he would leave the last 
page of the contract where there would be no markings on the top or on 
the sides.  He would put it to the end of the contract.  That was his trick.  
Then he would add the last page, where there were no markings on it, 
he would add it to other contracts that he had changed. 

A.2986-2987 419:23-420:8, 421:25-422:4 (“my signature on the last page, 

unmarked page, he would attach it to other documents or other contracts”); 

A.5250.2-5250.3 ¶8.   

In 2012, Mark grew tired of obtaining Appellant’s signature and demanded 

that she execute a power of attorney to allow their then-octogenarian, non-native 

English-speaking father, Jacob, to execute documents on her behalf, with the secret 

intent to avoid Appellant ever reading an entire agreement.  A.2121-2123 104:25-

106:10; A.5250.1 ¶3.  Appellant had no reason to distrust Mark at the time and 

executed the power of attorney on January 12, 2012.  A.2124-2125 107:25-108:9; 

A.4049-4055.  Thereafter, Mark had Jacob execute at least three documents on 

Appellant’s behalf in the deceptive manner described above, and without 

explanation from counsel.  A.3304-3323; A.3324-3343; A.3344-3363;  A.3960-

3979; A.2283-2284 266:23-267:12, A.2288 271:4-12.  This includes the United 

Greenwich operating agreement that Appellant received from Mark immediately 
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after his November 2014 confession (discussed below), which Jacob executed on 

her behalf despite Appellant expressly telling both Mark and Jacob that she would 

not sign it after she read it.  A.2321-2323 304:24-306:11, A.2507-2508 490:23-

491:4. 

The second method involved Mark simply forging Appellant’s name.  Indeed, 

Mark’s disregard for Appellant’s rights as a member was so brazen that when 

Appellant was not physically available to sign, Mark simply had her name forged, 

including once when Mark admittedly forced one of his staff to fraudulently notarize 

Appellant’s signature on a Family LLC consent despite Mark admitting that 

Appellant did not sign the document and was not even present for its execution.  

A.1514-1515 263:10-268:2; A.3257-3259. 

 Mark’s third method was used in December 2012, when Mark gathered the 

family to have the members execute over 30 documents at once, including: (a) 11 

amended operating agreements for the Family LLCs prepared by Winters (i.e. the 

Winters OAs), containing unagreed-to provisions giving Mark cash compensation 

and other rights, (b) four separate agreements to establish Mark and Jacob’s trusts, 

(c) amendments to each of those amended operating agreements to admit the trusts 

as members, and (d) documents to transfer JAM Realty’s interest in certain 

properties to other Family LLCs.  A.1519 282:10-22.   
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Mark induced Appellant to sign the documents by falsely representing to her 

ahead of time that the sole purpose of the meeting was to execute estate planning 

documents to admit the new family trusts as members of the Family LLCs.  Indeed, 

Mark confirmed this at deposition: 

Q.  Did you say anything to them [the family members] about what they 
were signing? 

A.  This was Operating Agreement [sic] this was allowing the trust to 
come in and those other trusts, and they were all signed simultaneously 
except for [one trustee]. 

A.1520 285:2-8; A.24-25.  As noted above, Mark never told Appellant that the 

family’s estate counsel, Winters, was preparing amended operating agreements, 

which had always been the role of the Seligson Firm. 

Appellant corroborated Mark’s description, testifying that Mark induced her 

to attend the meeting and sign the documents by telling her in advance that the 

purpose of the meeting was to sign documents for estate planning: 

Q.  If you were only given signature pages when you went to Alan 
Winters’ office, how do you know what you signed? 

 [objection noted] 

A.  I was told that it is for the estate planning. 

Q.  And who told you that? 

A.  Mark, my father, Alan Winters. 

A.2463 446:6-13; A.1030-1031 ¶100 (“The majority of these signature pages were 

executed on December 12, 2012, when Mark gathered me [Appellant], Mehrnosh, 
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Jacob, and Jacob’s wife under the pretense of executing estate planning documents 

for Jacob”).   

Having misrepresented that the documents being signed were merely estate 

planning documents to induce Appellant and Jacob to attend the meeting, and relying 

on their trust in Mark as their fiduciary, Mark did not present full versions of the 

operating agreements to Appellant to review before signing, or give her any reason 

to review the full documents.  A.2325-2327 308:15-310:9 (“Q. What do you recall 

being presented for signature that day? A. Some signature pages”), A.2460-2461 

443:18-444:9 (only signature pages were presented, “laid out somehow” for 

signature).   

Again, Mark confirmed this by testifying that these documents were all 

opened to their signature pages, stacked in a massive pile, and quickly passed around 

for the members to sign: 

Q. [D]id each of you sign it consecutively or something else? 

A. There was a lot of paperwork on the table, and we just went around 
and we signed. 

Q. Kind of like a pass around, somebody would take it and sign, pass it 
around? 

A. So this was folded to the page that you have to sign and passed it 
around and everybody signed.  The next person signed, the next person 
signed, the next person signed, the next person signed. 

A.1519 281:15-282:6.   



Page 32 

Thus, Mark did everything he could to keep the other members focused on 

Mark’s prior representations that the agreements were simply to add the trusts as 

members, rather than give Appellant or Jacob any reason to doubt his trusted words 

and read the documents. 

F. Mark Confesses (Some) of His Misconduct 

Mark’s fraudulent inducement of Appellant to execute the foregoing 

documents is also confirmed by extensive contemporaneous evidence demonstrating 

that Mark knew that Appellant and Jacob did not and would not agree to the drastic 

changes set forth in the fraudulent operating agreements.   

For example, in July 2014, Mark’s wife discovered Mark’s affairs and 

demanded that he seek treatment for sex addiction, including going to a 

rehabilitation facility in Arizona.  A.2078-2079 61:16-62:13; A.1335-1336 145:20-

148:12.  As part of this treatment, Mark told Appellant that his therapist directed 

Mark to “come clean about his life.”  A.2080 63:3-4; A.2859 232:11-21.   

As a result, on November 17, 2014, Mark asked Appellant to come to the 

Family Headquarters.  A.2079 62:19-24; A.2859 232:22-23.  Appellant did so, and 

Mark made a startling confession of some of his looting and memorialized in a 

writing that he misappropriated between $2.5-$3 million of Family LLC funds to 

enrich himself, including:   

− Between $750,000 and $1,500,000 on personal expenses; 
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− $250,000 on his son’s bar mitzvah; 

− Between $500,000 to $700,000 on “other women;” 

− Approximately $1,000,000 to purchase and renovate three buildings he 

purchased for the Harounian LLCs; and 

− Approximately $500,000 to renovate his personal house. 

A.2079-2080 62:19-63:19; A.2861 237:7-238:5; A.1038-1039; A.1777 251:10-21, 

A.1779 253:21-25.  Notably, Mark did not claim that these funds represented any 

sort of “compensation” that he was entitled to receive.  A.1033 ¶111.  Rather, Mark 

admitted he had no right to take them.  Id.; A.2080 63:4-19.   

Just as Appellant realized that her brother and trusted fiduciary had defrauded 

her, Mark handed her the recently drafted operating agreement for United 

Greenwich.  A.1033 ¶112, A.1040-1042; A.2314-2315 297:7-298:8.  Notably, this 

was the first time Mark had provided her with a full operating agreement to review.  

A.2315 298:3-22. (“Q. Had he ever asked you to look over an operating agreement 

for any of the Family LLCs before that way?  A.  No.”).   

Appellant reviewed this operating agreement and discovered it included 

numerous objectionable provisions, such as making Mark’s wife a member and 

granting Mark super-distribution rights above the other members.  A.2316-2317 

299:23-300:5.  As such, she instructed Jacob not to sign it on her behalf and told 

Mark that she would not sign it.  A.2321-2323 304:24-306:11, A.2507-2508 490:23-
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491:4.  Despite her instruction to the contrary, Jacob breached his duties to Appellant 

and signed the operating agreement, which led Appellant to revoke her power of 

attorney to Jacob on January 26, 2015.  A.2126-2127 109:2-110:16; A.1043-1044.   

On March 3, 2015, Appellant demanded to inspect the Family LLCs’ books 

and records.  A.1033 ¶115; A.1046; A.2114 97:8-14.  Mark refused.  A.1033 ¶116.  

One month later, in April 2015, Mark instructed his staff to alter the Family LLCs’ 

books to “change” his compensation for “management to repairs [expenses],” 

because “I don’t want [Jacob] to see I took management.”  A.5300.  Mark’s direction 

to falsify the books to hide that he was taking cash compensation while Appellant 

was seeking to inspect them further confirms that Mark knew the other members had 

not agreed to allow him to take cash compensation, and that he procured Appellant’s 

signature through fraud.  It simply does not make sense for Mark to falsify business 

records to hide the fact he was taking cash compensation unless he knew that the 

other members had not agreed to it.  

 Mark’s fraud is further confirmed by the memorandum that Winters prepared 

for Mark in July 2015, over two years after Mark caused the fraudulent execution of 

the Winters-OAs, in which Winters confirmed that Mark’s only compensation for 

the two types of work Mark performed for the Family LLCs was his outsized equity 

interests.  A.3989.  Mark never claimed to Winters that this memorandum was 

inaccurate.  A.1984-1985 107:11-111:13; A.2709-2710 262:3-266:14. 
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 Finally, as detailed above, Mark admitted to Appellant’s husband in a recorded 

conversation that Mark concealed from Appellant the super-distribution rights he 

granted himself.  Yet again, Mark would not admit to concealing these rights if he 

legitimately obtained them. 

Thus, the contemporaneous evidence demonstrates that Mark did not validly 

obtain Appellant and Jacob’s signatures on operating agreements granting Mark the 

right to receive monetary compensation.  If Mark had not defrauded Appellant into 

signing fraudulent operating agreements allowing Mark to receive cash 

compensation, none of the foregoing would have occurred. 

G. Appellant’s Claims and the Decision 

Appellant asserts fifteen claims, both individually and derivatively on behalf 

of the Family LLCs.6  A.1093-1111 ¶¶ 158-282.  On September 27, 2024, the 

Harounian Respondents and O&B moved for summary judgment on Appellants’ 

claims and, on January 21, 2025, the Harounian Respondents separately moved to 

vacate Appellant’s jury demand.  On August 8, 2025, the trial court issued the 

Decision addressing each of these motions.   

 
6 During this action, the parties spent over one year in mediation.  A.1976-1978 76:21-83:25. 
During the mediation, Mark manufactured a defense that the money he looted from the Family 
LLCs was his reasonable compensation, and fraudulently amended his personal tax returns as well 
as 38 of the Family LLCs’ tax returns to support this manufactured defense.  A.1034 ¶120; A.1977-
1978 78:15-24, 81:7-83:25; A.2162-2163 145:2-146:5; A.30.  
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As demonstrated below, the Decision improperly dismissed Appellant’s (i) 

fifth claim for fraud against Mark, (ii) tenth and fourteenth claims for constructive 

trusts against Mark and the Harounian LLCs, (iii) Appellant’s fifteenth claim against 

O&B for aiding and abetting Mark’s breach of fiduciary duty and the portion of 

Appellant’s first claim against Mark for breach of fiduciary to the extent it concerned 

the O&B scheme, and (iv) Appellant’s eleventh claim for an injunction removing 

Mark as the Family LLCs’ manager.  The trial court also granted the Harounian 

Respondents’ motion to strike Appellant’s jury demand. 

For the reasons set forth below, the Court should reverse the Decision and 

reinstate Appellant’s claims and jury demand. 

STANDARD OF REVIEW 

Summary judgment requires the movant to demonstrate that there are no 

issues of material fact requiring a trial.  See  Winegrad v. N.Y. Univ. Med. Ctr., 64 

N.Y.2d 851, 853 (1985); Vega v. Restani Constr. Corp., 18 N.Y.3d 499, 503 (2012).  

The court must construe the facts in favor of the non-moving party and deny 

summary judgment where the non-movant demonstrates that there are factual issues 

https://advance.lexis.com/search/?pdmfid=1000516&crid=ae22f2cb-b7b7-45a5-84fe-c69418efb6e2&pdsearchterms=64+N.Y.2d+851&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=xgdnk&prid=a18f256b-6660-49cc-b06e-8bed6e400256
https://advance.lexis.com/search/?pdmfid=1000516&crid=ae22f2cb-b7b7-45a5-84fe-c69418efb6e2&pdsearchterms=64+N.Y.2d+851&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=xgdnk&prid=a18f256b-6660-49cc-b06e-8bed6e400256
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5501-D2P1-F04J-60FX-00000-00&pdcontentcomponentid=9096&ecomp=khhxk&earg=&prid=955a4256-19b8-4c35-88cd-63cab15f5f46&crid=daf6051e-7d52-4856-9a4b-3e744823d4a0&pdpinpoint=PAGE_503_3322&pdsdr=true#/3729bdaa-cb7f-4254-b5e5-5e02c8e45988
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requiring a trial.  Vega, 18 N.Y.3d at 503-05; Wachtel v. Alan Joel Comms., Inc., 241 

A.D.3d 1139, 1140 (1st Dep’t 2025). 

ARGUMENT 

I. 

THE TRIAL COURT ERRED BY  
GRANTING RESPONDENTS SUMMARY JUDGMENT 

A. Fraud  

Appellant’s fifth claim seeks to rescind the fraudulent operating agreements 

that Mark improperly procured.  Fraud requires proof of a “misrepresentation or a 

material omission of fact which was false and known to be false by defendant, made 

for the purpose of inducing the other party to rely upon it, justifiable reliance of the 

other party on the misrepresentation or material omission, and injury.”  KS Trade 

LLC v. Int’l Gemological Inst., Inc., 190 A.D.3d 556, 556 (1st Dep’t 2021).  An 

agreement procured through fraud is void ab initio.  Groper v. Groper, 132 A.D.2d 

492, 497 (1st Dep’t 1987); Cruz v. Cruz, 37 A.D.3d 754, 754 (2d Dep’t 2007).   

It is well settled that a plaintiff is excused from reading a document she signed 

where the plaintiff relies on a fiduciary’s misrepresentations or where the plaintiff 

was pressured to sign without a reasonable opportunity to review.  Shilpa Saketh 

Realty, Inc. v. Vidiyala, 191 A.D.3d 512, 513 (1st Dep’t 2021) (plaintiff “was excused 

from reading the agreements” because it relied on misrepresentations about the 

document by its fiduciaries); Tsai Chung Chao v. Chao, 161 A.D.3d 564, 565 (1st 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5501-D2P1-F04J-60FX-00000-00&pdcontentcomponentid=9096&ecomp=khhxk&earg=&prid=955a4256-19b8-4c35-88cd-63cab15f5f46&crid=daf6051e-7d52-4856-9a4b-3e744823d4a0&pdpinpoint=PAGE_503_3322&pdsdr=true#/3729bdaa-cb7f-4254-b5e5-5e02c8e45988
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6GTF-1J53-RX3H-036G-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=9ba7f20c-f406-4826-a8df-e81cfee73838&crid=151167f4-bdb3-479f-b206-b2e708f12eb9&pdsdr=true#/941b2690-70e3-4272-be6e-173900e112bf
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6GTF-1J53-RX3H-036G-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=9ba7f20c-f406-4826-a8df-e81cfee73838&crid=151167f4-bdb3-479f-b206-b2e708f12eb9&pdsdr=true#/941b2690-70e3-4272-be6e-173900e112bf
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A61T7-64F1-F361-M3TJ-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=261ee80c-4b24-4bff-b83f-b9dadec7705a&crid=b36243a8-0e5d-447b-81d5-0d80f85dfd5f&pdisdocsliderrequired=true&pdpeersearchid=26bf3a5d-3c45-48ac-8f24-537e4c2c6bf6-1&ecomp=6xgg&earg=sr0#/dcc08362-5301-42de-af7a-cb99b55ac6d1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3K-0B90-003D-G2RT-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=c613f627-829b-46c4-9f4b-5260c7a46a1e&crid=c42a777e-5468-4478-ae9d-39550eaa30f0&pdsdr=true#/f30f5397-64b4-464a-9007-f537a27aa0e6
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3K-0B90-003D-G2RT-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=c613f627-829b-46c4-9f4b-5260c7a46a1e&crid=c42a777e-5468-4478-ae9d-39550eaa30f0&pdsdr=true#/f30f5397-64b4-464a-9007-f537a27aa0e6
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4N5F-J6R0-0039-40F9-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=dbe0c067-0008-4361-8b4e-0da7c29e511f&crid=fc07a478-2120-4663-8419-542f4882f9b7&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6204-1KS1-F900-G2P1-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=3f7a81a4-170e-45cc-9eed-a403edb8d140&crid=2ffff66b-6280-4d52-9c83-1bbae3a82c87&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5SBN-23Y1-JTGH-B3DP-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=5656b9fc-6613-47ea-90cd-e47a864adffc&crid=9110313b-f478-4e42-be39-7d5087814d2f&pdisdocsliderrequired=true&pdpeersearchid=b9060269-fd18-4813-bdcf-02b585bf16f2-1&ecomp=7xgg&earg=sr0#/document/c39205f4-2ad0-4af3-a963-58508540aca1
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Dep’t 2018) (same, where parties were family members); Schaeffer v. Kessler, 2013 

U.S. Dist. LEXIS 38781, *20-22 (S.D.N.Y. Mar. 20, 2013) (sustaining fraudulent 

inducement claim where parties had a close fiduciary or confidential relationship); 

A.23 (Decision stating “courts have found that reliance nevertheless may be justified 

when someone in a confidential/fiduciary relationship misrepresents the nature or 

contents of the documents signed”).  

Here, as demonstrated above, Mark repeatedly misrepresented to Appellant 

that (i) “fresh signatures” were needed on the original operating agreements for the 

Family LLCs’ bank accounts while falsely claiming that nothing had changed or (ii) 

she needed to sign estate planning documents that, in reality, were amended 

operating agreements greatly expanding Mark’s rights.  Appellant or Jacob (with his 

poor command of English) signed these documents, under pressure from Mark, 

trusting Mark’s representations as a family member and fiduciary.   

The record confirms Mark’s penchant for fraud.  Indeed, Mark admits to 

having his staff falsely notarize Appellant’s signature when he could not obtain her 

signature quickly enough.  A.1514-1515 263:10-268:2;  A.3257-3259.  Mark further 

admits that, after telling Appellant they would be signing estate planning documents, 

he actually had Appellant sign the Winters-OAs along with dozens of other 

agreements, which were stacked in a massive pile, “folded to the page that you have 

to sign and passed” around to each member for execution, without Mark ever 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A580X-WR31-F04F-053R-00000-00&pdcontentcomponentid=6412&ecomp=xsfg&earg=pdsf&prid=5b9c4fc2-758a-47f4-85e5-028577dd7131&crid=0faa8c27-4dd6-4e12-a533-d2a0d09f1dab&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A580X-WR31-F04F-053R-00000-00&pdcontentcomponentid=6412&ecomp=xsfg&earg=pdsf&prid=5b9c4fc2-758a-47f4-85e5-028577dd7131&crid=0faa8c27-4dd6-4e12-a533-d2a0d09f1dab&pdsdr=true
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correcting his lie that these were merely estate planning documents.  A.1519 282:2-

6.   

Because Mark was Appellant’s fiduciary and brother, Appellant was entitled 

to rely on Mark’s representations at the time.  See Chan v. Havemeyer Holdings LLC, 

223 A.D.3d 403, 404 (1st Dep’t 2024) (“the beneficiaries of a fiduciary 

relationship…are entitled to rely on their fiduciary’s ‘representations and its 

complete, undivided loyalty,’” and are “‘not required to perform independent 

inquiries’”); Shilpa Saketh Realty, Inc, 191 A.D.3d at 513 (plaintiff entitled to rely 

on misrepresentations about the document by its fiduciaries); Tsai Chung Chao, 161 

A.D.3d at 565 (same, where parties were family members).   

Despite these facts and well-settled law, the trial court dismissed this claim by 

incorrectly stating that Appellant allegedly only had specific recollections about “the 

November 2014 operating agreement for United Greenwich” rather than any prior 

operating agreements, and purportedly “specifically testified that” no 

representations “were made at all” at the December 2012 signing ceremony for the 

Winters-OAs.  A.24-25.  This ignored critical parts of the record. 

First, the trial court’s ruling concerning the Winters-OAs simply ignored both 

Appellant’s and Mark’s testimony that Appellant was induced to appear at the 

December 2012 meeting and sign the Winters-OAs by Mark’s false representation 

that the purpose was to execute “estate planning” documents.  A.2463 446:6-13; 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6B1H-HWW3-S36C-V1DB-00000-00&pdcontentcomponentid=9092&ecomp=7xgg&earg=pdsf&prid=2a7bc90b-3bf1-4ed2-8172-15846b8f0873&crid=9d3fea8b-f800-4269-ac4c-cfc7cf2d67ec&pdsdr=true#/document/39d08cdd-fbb6-4310-bd03-dca4b7df6bf9
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6204-1KS1-F900-G2P1-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=3f7a81a4-170e-45cc-9eed-a403edb8d140&crid=2ffff66b-6280-4d52-9c83-1bbae3a82c87&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5SBN-23Y1-JTGH-B3DP-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=5656b9fc-6613-47ea-90cd-e47a864adffc&crid=9110313b-f478-4e42-be39-7d5087814d2f&pdisdocsliderrequired=true&pdpeersearchid=b9060269-fd18-4813-bdcf-02b585bf16f2-1&ecomp=7xgg&earg=sr0#/document/c39205f4-2ad0-4af3-a963-58508540aca1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5SBN-23Y1-JTGH-B3DP-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=5656b9fc-6613-47ea-90cd-e47a864adffc&crid=9110313b-f478-4e42-be39-7d5087814d2f&pdisdocsliderrequired=true&pdpeersearchid=b9060269-fd18-4813-bdcf-02b585bf16f2-1&ecomp=7xgg&earg=sr0#/document/c39205f4-2ad0-4af3-a963-58508540aca1
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A.1030-1031 ¶100; A.1520 285:2-6 (Mark represented to the family members that 

the documents signed in December 2012 were “allowing the trust to come in and 

those other trusts”).  When Appellant arrived, Mark admittedly had stacked over 30 

documents in a massive pile, “folded to the page that you have to sign” and simply 

“passed” around to each member for execution.  A.1519 282:2-6.   

The trial court, however, completely ignored this testimony and myopically 

focused on testimony that the family did not further discuss the documents during 

the mechanical act of actually signing.  A.24.  This testimony, however, confirms 

that Mark fraudulently misrepresented the content of the documents to Appellant 

prior to the actual date of signing, such that there was no need to again discuss the 

documents at the signing.  Tellingly, the trial court did not cite any case holding that 

a signatory must continually inquire about the contents of a document after relying 

on a fiduciary’s representations regarding them.   

Second, it is not surprising that Appellant did not provide specific details 

about the execution of other operating agreements because, for a decade, Mark never 

presented her with full documents.  Instead, dozens of times over the years, Mark 

falsely claimed he needed fresh signatures for banking purposes and presented only 

signature pages, which are effectively indistinguishable from one another.  

Specifically, Appellant testified that Mark never gave her a full operating agreement 

to review before the United Greenwich operating agreement in November 2014, 
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which was the last agreement Mark asked her to sign.  See A.2315 298:3-22, A.2222 

205:10-23, A.2238-2239 221:16-222:16, A.2493 476:12-19, A.2076 59:4-9.  Thus, 

because Appellant trusted Mark on these dozens of occasions and Mark did not 

provide her with full operating agreements, it would be impossible for Appellant to 

distinguish the execution of one operating agreement from another more than a 

decade after the fact, other than United Greenwich, which Appellant only read 

because Mark gave it to her immediately following his confession of looting and 

Appellant, for the first time, had reason to distrust Mark.   

While Appellant consistently testified about Mark’s dozens of 

misrepresentations over the years, the trial court simply disregarded this testimony 

as “self-serving assertions.”  A.25.  The trial court, however, may not engage in this 

type of issue determination to grant Respondents summary judgment, particularly 

when it must construe facts in Appellant’s favor.  Koulermos v. A.O. Smith Water 

Prods., 137 A.D.3d 575, 576 (1st Dep’t 2016) (non-movant’s “inability to 

remember” details at deposition is not grounds for summary judgment); In re Estate 

of Ruso, 212 A.D.2d 846, 847 (3d Dep’t 1995) (reversing summary judgment 

because “[a]lthough [non-movants] were unable to recall the details of the brief 

[signing] ceremony which had occurred some 10 years earlier, that is not the same 

as testifying that the formalities described in the attestation clause did not occur”).   

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5JB0-9JS1-F04J-74H0-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=7c526f00-623e-4347-9883-ca43221e8460&crid=b86c17db-2c84-4414-bd2a-46ad03817f3f&pdisdocsliderrequired=true&pdpeersearchid=65305f21-c658-4bda-b79f-bf6e6245ab1e-1&ecomp=6xgg&earg=sr0#/6eedb9d7-5bfe-448e-89f5-a50d83e91e47
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-6FR0-003V-B522-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=551073d9-2b1b-4ac4-9e27-88fbe3a2330f&crid=2f3e2774-d27e-4630-b03c-dda25b3072a0&pdsdr=true#/cacaabd7-70d2-48df-aa4d-681f25839157
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Indeed, prior to his elevation to the First Department, Justice Mendez held 

that “[w]hile NNA highlights Chen’s inability to remember precise[]” details during 

his testimony, “the foregoing is insufficient to demonstrate defendant’s entitlement 

to the drastic remedy of summary judgment.”  Matter of Yang-Ning Pi Chen v. Aerco 

Int’l, Inc., 2018 N.Y. Misc. LEXIS 3327, *28 (Sup. Ct. N.Y. County Aug. 2, 2018) 

(J. Mendez); see also In re Estate of Leach, 3 A.D.3d 763, 764 (3d Dep’t 2004) 

(witnesses’ inability to remember “the particulars” of executing a specific document 

did not warrant summary judgment where the witnesses also testified that the 

“signing procedure” for all similar documents “never varied”).  This applies to fraud 

claims.  New York ex rel. Edelweiss Fund, LLC v. JPMorgan Chase & Co., 2025 

N.Y. Misc. LEXIS 2013, *16 (Sup. Ct. N.Y. County Apr. 4, 2025) (denying 

plaintiff’s motion for summary judgment dismissing claim where non-movants’ 

“recently executed affidavits, which appear to be irreconcilably at odds with this 

sizable body of contemporaneous evidence raise issues of fact requiring trial as to 

the issues of falsity and scienter.  They do not establish a right to dismissal as a 

matter of law.”).  As such, Appellant’s inability to recite specific representations 

made to her about any one document given to her out of dozens is no basis to dismiss 

the claim, and the Court should reinstate it. 

At a minimum, the surrounding contemporaneous evidence raises an issue of 

fact as to whether Mark fraudulently procured these agreements.  Indeed, as detailed 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T05-7MK1-FG12-6297-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=f8dbd609-0afc-4710-8baf-ae990e29358e&crid=1db3bbe3-8324-49a0-9854-27312910d14d&pdsdr=true#/f6d16e8a-5ce7-45ff-96a5-4d1fe21a3dd9
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4BHK-V9M0-0039-4240-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=0ed2fbc8-463e-4837-93a8-7a7d5074c73a&crid=155a2e86-d73c-4310-805b-78c3d701ee00&pdsdr=true#/c9733c3f-bbfe-4dc8-a280-fbb80cba3d04
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6FHP-Y8D3-RS7R-Y4WR-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=c3a346a1-6cbe-4eb8-b664-f1d733a25104&crid=231bf435-b208-4c1d-be2f-ec0d4c09853c&pdisdocsliderrequired=true&pdpeersearchid=8c5f698a-f48e-4535-ac15-42f88d607cd1-1&ecomp=6xgg&earg=sr0#/7e575e6f-109b-4617-b6b0-dd5f5251056c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6FHP-Y8D3-RS7R-Y4WR-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=c3a346a1-6cbe-4eb8-b664-f1d733a25104&crid=231bf435-b208-4c1d-be2f-ec0d4c09853c&pdisdocsliderrequired=true&pdpeersearchid=8c5f698a-f48e-4535-ac15-42f88d607cd1-1&ecomp=6xgg&earg=sr0#/7e575e6f-109b-4617-b6b0-dd5f5251056c
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above, the trial court ignored Mark’s admitted, numerous other fraudulent acts, 

including that (i) Mark caused Appellant’s name to be forged and fraudulently 

notarized on a July 5, 2012 consent; (ii) in April 2015, Mark instructed his staff to 

alter the books to conceal that he was taking compensation while Appellant was 

seeking to inspect those books; (iii) Mark’s claim that he is entitled to unlimited cash 

compensation despite the July 2015 Winters memorandum, drafted after the 

execution of the Winters OAs, reciting that Mark’s sole compensation was his 

outsized equity stake; (iv) in November 2014, Mark confessed his looting to 

Appellant; and (v) Mark openly admitted to Appellant’s husband that Mark willfully 

concealed from Appellant the unbargained-for rights that Mark granted himself in 

the operating agreements.   

If Mark legitimately had the rights he granted himself in the amended 

operating agreements, then none of the foregoing would have occurred.  See Byung 

Chul An v. Dyche, 2011 N.Y. Misc. LEXIS 1720, *42 (Sup. Ct. N.Y. County Apr. 5, 

2011) (denying summary judgment to dismiss fraud claim because “the evidence … 

demonstrating a knowing diversion of at least some of Morongo’s assets by Dyche, 

and/or with her knowing assistance, strongly suggests that Dyche made 

misrepresentations to induce the Ans to invest in Morongo, and that the project was 

bogus”). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52N6-2PK1-JCNG-J1DR-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=c4059866-45c7-4404-8c09-fed9f956c433&crid=dfd23fea-a5fa-4564-b8b3-be371756190f&pdsdr=true#/e4055338-5ec6-48f2-b9da-d8cda7bd50e0
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Thus, at best, the competing deposition testimony, undisputed evidence of 

Mark’s attempted cover-ups, and Mark’s admissions demonstrate that questions of 

fact exist concerning Mark’s fraud.  See Asabor v. Archdiocese of N.Y., 102 A.D.3d 

524, 527 (1st Dep’t 2013) (“Summary judgment should not be granted where there 

is any doubt as to the existence of a factual issue or where the existence of a factual 

issue is even arguable”); Santiago v. Frito-Lay, Inc., 235 A.D.2d 528, 529 (2d Dep’t 

1997) (“Although the deposition testimony of the plaintiff driver … was somewhat 

ambiguous, any discrepancies merely go to the weight of the evidence, a matter 

properly addressed to the trier of fact”).   

B. Constructive Trust 

Appellant asserted two claims for constructive trusts against Mark and the 

Harounian LLCs for Mark’s improper purchase of four properties with stolen funds 

from the Family LLCs: (1) the tenth claim concerning 1007 Lexington Avenue, 163 

Chrystie Street, and 172 Mulberry Street, and (2) the fourteenth claim concerning 

the Family Headquarters.  Importantly, the First Department previously overturned 

the trial court’s dismissal of Appellant’s constructive trust claim based on the very 

allegations Appellant has now proven.  Homapour v. Harounian, 182 A.D.3d 426, 

427-28 (1st Dep’t 2020). 

As this Court held, a “constructive trust is an equitable remedy, and its 

purpose is to prevent unjust enrichment.  Id. (internal citation omitted); see also 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A57JR-T8X1-F04J-7518-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=4a5a82be-8318-40bf-bf7f-e8ba2053d758&crid=442ffbeb-73da-4580-9525-b9c5d127cd44&pdsdr=true#/321686d9-255a-435c-b0d0-440e28929dd0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A57JR-T8X1-F04J-7518-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=4a5a82be-8318-40bf-bf7f-e8ba2053d758&crid=442ffbeb-73da-4580-9525-b9c5d127cd44&pdsdr=true#/321686d9-255a-435c-b0d0-440e28929dd0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RJ9-8X70-003V-B3YX-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=319658c2-af33-4d60-869b-cac1be17677f&crid=1bad65f0-de51-4d28-81e6-dc4e0ea04983&pdisdocsliderrequired=true&pdpeersearchid=6703c5fa-6eb0-447e-81ef-5803fd6bb011-1&ecomp=6xgg&earg=sr0#/227cd98d-d8fa-49ee-af2e-7ffb0b0ed73a
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a5YJY-6RR1-JN14-G016-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=05dfd416-481c-404c-b108-186b00305ecd&crid=eb04cb10-be2a-470e-89ec-c1a5304301a7&pdsdr=true&cbc=0&srid=86620935-a742-4f2e-b99c-ac39ffccadbc#/b1496406-3628-41dc-a7be-5477ea8d8d9e
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Panetta v. Kelly, 17 A.D.3d 163, 165 (1st Dep’t 2005) (four elements of constructive 

trust: “(1) a confidential or fiduciary relationship, (2) a promise, express or implied, 

(3) a transfer in reliance thereon, and (4) unjust enrichment”).  These elements are 

not “rigidly limited,” and a “constructive trust will be erected whenever necessary 

to satisfy the demands of justice.”  Simonds v. Simonds, 45 N.Y.2d 233, 241 (1978). 

Appellant has amply met these elements.  As demonstrated above, Mark has 

fiduciary obligations to Appellant, and the family members promised each other that 

they would only purchase real property in Manhattan through the Family LLCs.  

Relying on that promise, Appellant provided significant funds and labor to the 

Family LLCs, including to purchase and renovate the Family Headquarters.  

Nonetheless, Mark misused the Family LLCs’ funds to purchase four properties for 

the Harounian LLCs, thereby unjustly enriching himself to the detriment of the 

Family LLCs’ other members.  This Court has already held that these allegations, if 

proven, warrant imposing constructive trusts, and they have now been proven.  

Homapour, 182 A.D.3d at 427-28; Pokoik v. Gittens, 171 A.D.2d 470, 470 (1st Dep’t 

1991); Galasso, Langione & Botter, LLP v. Galasso, 176 A.D.3d 1176, 1184 (2d 

Dep’t 2019); Birnbaum v. Birnbaum, 157 A.D.2d 177, 187-88 (4th Dep’t 1990) 

(imposing constructive trust where defendant purchased property for himself “with 

partnership funds”). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4FXP-M4S0-0039-41WC-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=1bb08813-1560-493e-aad8-1d75e4a24d06&crid=464ef781-00b8-42f4-8c00-bcd64294ddc1&pdisdocsliderrequired=true&pdpeersearchid=863c1399-4042-4bd7-8418-890a785baa81-1&ecomp=sygg&earg=sr0#/document/25960b33-7e17-43f6-8cb0-25b72d4252d0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-B1M0-003C-F38X-00000-00&pdcontentcomponentid=9096&ecomp=xsfg&earg=pdsf&prid=9b77d8af-35ab-424e-98d1-da8d5ad9cfa7&crid=23646a5c-9892-42b2-970d-7abaa24a29ce&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a5YJY-6RR1-JN14-G016-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=05dfd416-481c-404c-b108-186b00305ecd&crid=eb04cb10-be2a-470e-89ec-c1a5304301a7&pdsdr=true&cbc=0&srid=86620935-a742-4f2e-b99c-ac39ffccadbc#/document/c01ff914-0912-4731-bafe-1573effa2929
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-8R30-003V-B1TY-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=e426cbd8-52b0-421f-bed3-7ff0cd54336a&crid=8b0b7017-94f8-4626-8d77-3d033b4210e5&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XCX-7131-JNCK-24G5-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=7cd5376f-834a-40b5-8762-b2cbdff66ff8&crid=054371b4-9c91-4b8d-a7a1-156a87fcea16&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-9D50-003V-B3SM-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=e04c985e-8d27-43ad-ac8d-6b764b443ed7&crid=bc40f34c-7d2b-4d2d-a491-d0a0fc775656&pdsdr=true
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Despite this Court’s prior ruling and the evidence confirming the validity of 

these claims, the trial court dismissed these claims.  As demonstrated below, this 

was improper. 

1. Appellant’s Tenth Cause of Action 

The trial court dismissed the tenth claim to the extent it “relates to funds 

removed from Winters-OA-governed Family LLCs” because such operating 

agreements prohibit obtaining equitable relief against Mark, and against the 

Harounian LLCs for lack of a confidential relationship or promise between them and 

Appellant.  A.28.  In reaching this conclusion, the trial court simply ignored that:  

− the operating agreements were not executed or effective until after Mark stole 

the Family LLCs’ funds and purchased the properties, such that they cannot 

bar any relief concerning this misconduct;  

− Mark has a confidential relationship with Appellant and merely placed the 

ownership of these properties into the Harounian LLCs that he, alone, 

controls; 

− this Court provided a roadmap to succeed on the claim, which Appellant 

followed and proved; and  

− to the extent that the trial court incorrectly dismissed Appellant’s fraud claim, 

the validity of the Winters-OAs is in dispute such that the agreements cannot 

bar the claim at this stage. 
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First, it is undisputed that all of Mark’s illicit purchases pre-date the Winters-

OAs.  Mark purchased (i) 1007 Lexington Avenue on July 26, 2011, (ii) 163 Chrystie 

Street on September 26, 2011, and (iii) 172 Mulberry Street on August 16, 2012 (see 

A.5965, A.6023, and A.6003), while the Winters-OAs (A.3364-3415; A.3416-3463; 

A.3464-3515; A.3516-3567; A.3568-3619; A.3620-3667; A.3668-3711; A.3712-

3755; A.3798-3845; A.3846-3893; A.3894-3941) were not executed until December 

12, 2012, and none became effective earlier than October 5, 2012 (A.3369).  As 

such, the “sole remedy” provisions in the Winters-OAs cannot apply to Mark’s 

misconduct occurring prior to their effective dates.  See Dialcom, LLC v. AT&T 

Corp., 20 Misc. 3d 1111(A), 1111(A) (Sup. Ct. Kings County 2008) (contract did 

not bar claim where “it was expressly made retroactive only to April 2000, not 

January 2000, when [plaintiff’s claim arose]”).  Indeed, the trial court appeared to 

acknowledge as much during oral argument.  See A.57 13:21-24 (trial court noting 

that a right to receive compensation in an amended agreement “does not apply at all, 

prior to the amendments”).  As such, the Court should reinstate this claim for this 

reason alone. 

Next, in reversing the trial court’s dismissal of the constructive trust claim, 

this Court held that the Harounian LLCs can be liable because “the complaint 

sufficiently alleges that [Mark] misappropriated the Family LLCs’ funds to acquire 

real property for his own personal benefit (which were allegedly owned by the 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4SWN-B3V0-TX4N-G0HK-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=1a46668b-a5be-427e-aa4e-baede9570137&crid=f705899e-5dee-4066-8651-15c917dfbec0&pdisdocsliderrequired=true&pdpeersearchid=57919f60-e9c5-420f-85da-63b89dba1c03-1&ecomp=6xgg&earg=sr0#/4354cab6-90f8-4da9-ae3c-2a4b9c1c4fb4
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Harounian LLCs).”  Homapour, 182 A.D.3d at 427-28 (internal citations omitted).  

At a minimum, Appellant adduced sufficient evidence that the subject properties 

were acquired in such circumstances that the holder may not retain the beneficial 

interest in good conscience, such that questions of fact preclude dismissal.  See 

A.4191-4194 Statement Nos. ¶¶32-45. 

Separately, to the extent the Court reinstates Appellant’s fraud claim, 

questions of fact necessarily exist regarding the validity of the Winters-OAs such 

that their prohibition against equitable relief, to the extent even applicable, cannot 

bar the claim at this stage. 

Accordingly, the Court should reverse the Decision and reinstate Appellant’s 

tenth claim. 

2. Appellant’s Fourteenth Cause of Action 

The trial court dismissed Appellant’s constructive trust claim concerning the 

Family Headquarters as time-barred by holding that the limitations period “is six 

years from the occurrence of the wrongful act giving rise to a duty of restitution,” 

which purportedly occurred in 2003, “and not from the time when the facts 

constituting the fraud are discovered.”  A.29 (internal quotations omitted).   

In reaching this conclusion, the trial court simply ignored that the limitations 

period on a constructive trust claim does “not begin to run” until the defendant 

repudiates the underlying agreement to provide an interest in the property.  

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YJY-6RR1-JN14-G016-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=89a443e7-e096-4529-83ec-8aa0119f556c&crid=8e12aeb7-a0d0-440b-a190-88709b7f8100&pdisdocsliderrequired=true&pdpeersearchid=1efdcb45-5d4b-4140-9acd-2d6286bbb459-1&ecomp=pygg&earg=sr0#/dd990122-98bc-4c1b-becb-1aff9e1e4d69
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Quadrozzi v. Estate of Quadrozzi, 99 A.D.3d 688, 690-91 (2d Dep’t 2012) (statute 

of limitations “did not begin to run” until defendant repudiated the prior agreement, 

and defendant could not argue claim was time-barred because defendants failed to 

disclose that plaintiff did not receive an interest in the property in breach of his 

fiduciary duties); Matter of Shanley, 137 A.D.3d 670, 670 (1st Dep’t 2016) 

(limitation period “did not begin to run until respondent allegedly openly repudiated 

his fiduciary obligations”).   

While the trial court cited Knobel v. Shaw, 90 A.D.3d 493, 493 (1st Dep’t 

2011), for the proposition the statute of limitations is triggered upon “the wrongful 

act” giving rise to need for restitution (A.29), New York courts analyzing this issue 

since, including this Court, have consistently held that the statute of limitations is 

triggered by the defendant’s repudiation of the agreed-upon relationship concerning 

the property by refusing to share it with the plaintiff.  See, e.g., Matter of Newman, 

231 A.D.3d 12, 21-22 (1st Dep’t 2024) (“the allegedly wrongful withholding … is 

the refusal by Jody’s executor to return” the property to claimant); see also Ostad v. 

Nehmadi, 2019 N.Y. Misc. LEXIS 4181, *6 (Sup. Ct. N.Y. County July 27, 2019) 

(applying Knobel and holding that “the constructive trust cause of action accrued in 

March 2008 when Mr. Nehmadi repudiated Mr. Ostad’s demand for his asserted 

stake in the property”).  Indeed, the Harounian Respondents tacitly admitted that the 

repudiation of Mark’s agreement was the relevant trigger date by arguing that there 

https://plus.lexis.com/document/?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn:contentItem:56R3-C161-F04J-70PS-00000-00&pdcontentcomponentid=9092&ecomp=7xgg&earg=pdsf&prid=e78a1416-eca0-48f3-aeff-36d4b8c517de&crid=bce1224d-29ea-41b8-a31b-ca503a5151d5&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5JDH-X891-F04J-751N-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=92c999db-30ae-4942-afc8-98982f9254bb&crid=b7901f6b-cfb3-468e-a04a-ceba017cafb5&pdisdocsliderrequired=true&pdpeersearchid=b757073e-10c3-432d-945a-6fc22831d630-1&ecomp=6xgg&earg=sr0#/4daa3bcb-7716-483e-8026-f99fec870160
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A54G5-MBY1-F04J-711V-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=e16527b0-b894-40e1-ad2c-305fdb84a582&crid=4b64e7ef-2342-491e-a632-a3d556166d88&pdsdr=true#/6bced5f6-7e88-4b10-a78f-80c32604b6e1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6CBV-2S73-S79M-H1BS-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=1054c380-10ff-4ff5-baca-31f7a70cfd58&crid=6ae6f019-3116-49c3-b3a8-7991119145fe&pdsdr=true#/59e23a22-cdd2-467b-bc5c-89449a3f3622
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WPP-SJP1-F7ND-G4ND-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=9728e45e-7c74-4d1e-931c-da7b9f800dbd&crid=deb0c172-eab5-4e54-b94b-5b2377429c8f&pdsdr=true#/a3afbae9-df40-49ff-b21e-7d109aa3d123
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was purportedly no evidence that Mark “repudiated” the agreement that the property 

would be owned by the family, despite buying the property with Family LLC funds 

and Appellant’s additional capital contribution, through an entity named after Jacob, 

and naming the property the Family Headquarters.  A.990.   

As demonstrated above, Mark did not repudiate the agreement until January 

9, 2017 when his counsel sent Jacob’s counsel a letter stating that Jacob (and, by 

extension, Appellant) “has no rights to the property; never had; and never will.”  

A.4928; A.4919 ¶8.  Until then, Appellant believed the Family Headquarters was 

owned by the Family LLCs thanks to Mark deceptively naming the purchasing 

company “Jacob NY” and dubbing the property the Family Headquarters.  A.4919 

¶8.  Thus, the statute of limitations on Appellant’s claim started, at the earliest, on 

January 9, 2017, and the claim is timely.7  

Moreover, even if the Court ignored the foregoing, the holding in Knobel 

confirms that Appellant’s claim is timely due to the relief sought.  In Knobel, the 

defendant allegedly improperly transferred his and the plaintiff’s interest in a 

 
7 Separately, the statute of limitations was tolled until Appellant’s discovery in December 2016 
because Mark breached his fiduciary duties to disclose to Appellant that he purchased the Family 
Headquarters for himself (using Family LLC money) and instead used a deceptively-named entity 
to fool the members into believing a Family LLC was the purchaser, such that the six-year statute 
of limitations began to run then.  Bennett Silvershein Assocs. v. Furman, 1997 U.S. Dist. LEXIS 
12909, *16-18 (S.D.N.Y. Aug. 26, 1997) (constructive trust claim tolled where general partner 
“failed to disclose substantial aspects of the transaction” to partners).  Indeed, Mark admitted he 
never discussed business with Appellant and when Appellant requested documents, Mark refused 
to give them to her.   

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4N-6JF0-00B1-F06C-00000-00&pdcontentcomponentid=6412&ecomp=7xgg&earg=pdsf&prid=8fc8e7dc-d9b9-467b-b15c-5251ef39e14c&crid=56b28994-b401-4602-9aca-34237e71f28d&pdsdr=true#/document/a28f79f7-01c1-4c0e-ad14-f69734c2473b
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4N-6JF0-00B1-F06C-00000-00&pdcontentcomponentid=6412&ecomp=7xgg&earg=pdsf&prid=8fc8e7dc-d9b9-467b-b15c-5251ef39e14c&crid=56b28994-b401-4602-9aca-34237e71f28d&pdsdr=true#/document/a28f79f7-01c1-4c0e-ad14-f69734c2473b
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company to a third party, which then transferred the interest to several new entities.  

90 A.D.3d. at 496-97.  The plaintiff sought a declaratory judgment that he was an 

equivalent member of the newly-formed entities and brought a separate constructive 

trust claim.  While the Court dismissed the constructive trust claim, it held that 

plaintiff’s claim for a declaration that he was a member of the new entities was 

timely because the defendant had not repudiated the underlying agreement with 

plaintiff.  Id. at 496.  Here, just like Knobel, Appellant’s fourteenth claim specifically 

seeks a declaration that Appellant is a percentage owner of the entity “that owns or 

holds a beneficial interest in the” Family Headquarters.  A.1110 ¶273.  Thus, because 

Appellant seeks the same relief as in Knobel, the trial court should have found that 

Appellant’s claim is equally timely.   

C. The O&B Claims  

Appellant’s fifteenth claim is against O&B for aiding and abetting Mark’s 

breach of fiduciary duty in connection with his scheme to fraudulently remove the 

Family LLCs’ apartments from rent regulation, which is also a portion of 

Appellant’s first claim for breach of fiduciary duty against Mark.       

1. Mark’s Breach of Fiduciary Duty Involving O&B 

To prevail on a claim for breach of fiduciary duty, Appellant must establish: 

(i) “the existence of a fiduciary relationship,” (ii) “misconduct by the other party,” 

and (iii) “damages directly caused by [the nonmoving] party’s misconduct.”  Pokoik 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A54G5-MBY1-F04J-711V-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=e16527b0-b894-40e1-ad2c-305fdb84a582&crid=4b64e7ef-2342-491e-a632-a3d556166d88&pdsdr=true#/6bced5f6-7e88-4b10-a78f-80c32604b6e1
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v. Pokoik, 115 A.D.3d 428, 429 (1st Dep’t 2014).  Here, there is no dispute that Mark 

owes a fiduciary duty to the Family LLCs.  See NY LLC Law §409(a); Birnbaum v. 

Birnbaum, 73 N.Y.2d 461, 466 (1989) (“[A] fiduciary owes a duty of undivided and 

undiluted loyalty to those whose interests the fiduciary is to protect”).  Mark 

breached his duty, with the assistance of O&B, by defrauding the government and 

the Family LLCs’ tenants and lenders by submitting fraudulent O&B invoices and 

phony checks to illegally remove apartments from rent regulation so the Family 

LLCs would have more profits to loot, and compensating O&B for its assistance.   

The trial court dismissed this claim as non-justiciable purportedly because 

Mark’s scheme had not yet damaged the Family LLCs.  A.33; A.39-40.  In so doing, 

the trial court ignored that Mark admitted that he (i) caused the Family LLCs to pay 

O&B $20,000 to assist in the scheme, and (ii) has caused, and continues to cause, 

the Family LLCs to pay O&B’s legal fees in this action, totaling over $175,000 

through 2022, despite a lack of any contractual or other obligation to do so.  A.1861 

24:4-25, A.1872 66:11-20; A.5846-5847; A.2726 43:23-25.  As such, Mark has 

already damaged the Family LLCs by over $195,000, and the Court should reinstate 

this portion of Appellant’s first claim for this reason alone. 

Moreover, the trial court disregarded that Mark’s scheme has exposed the 

Family LLCs to massive liability, including treble damages and declaring the Family 

LLCs’ leases “void ab initio,” by finding this was irrelevant because no such liability 

https://advance.lexis.com/document/?pdmfid=1000516&crid=59e6eb47-abdf-4624-965e-5f499cc5be78&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5BNR-WTY1-F04J-7228-00000-00&pdcontentcomponentid=9092&pdshepid=urn%3AcontentItem%3A5BM1-NYT1-J9X6-H25F-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=hwkmk&earg=sr0&prid=56f6c451-099d-4d68-8f0b-786264d0986e
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5CT3-16M1-6RDJ-84H9-00000-00&pdcontentcomponentid=9101&ecomp=xsfg&earg=pdsf&prid=009b58d2-b141-4181-8ec9-4cbfd61ec9e4&crid=c1d03c09-3117-4a2b-8725-5a4e5a7c5983&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-B7P0-003V-B556-00000-00&pdcontentcomponentid=9096&ecomp=77ttk&earg=pdsf&prid=aa9e78ab-650e-434a-9a15-334aba8573cd&crid=dd9ddf62-433a-45bf-89c8-79e69fcf233c&pdsdr=true
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had yet been imposed.  See Grimm v. State of N.Y. Div. of Hous. & Comm. Renewal 

Off. of Rent Admin., 68 A.D.3d 29, 32-33 (1st Dep’t 2009) (“where there is fraud or 

an unlawful rent, the lease is rendered void”); NYC Admin. Code §26-516(a), (c) 

(landlord “shall be liable to the tenant for a penalty equal to three times the amount 

of such overcharge” and “reasonable costs and attorney’s fees” with 9% interest, and 

penalties of $1,000-$2,000 for each instance).  This, however, ignored that New 

York courts have repeatedly held that plaintiffs have standing to seek relief where a 

defendant’s conduct exposed them to potential liability – just like here.  See Newman 

v. Newman, 202 A.D.3d 442, 443 (1st Dep’t 2022) (sustaining breach of fiduciary 

duty claim where defendant’s conduct exposed plaintiff to potential “civil and 

criminal liability”); Smith v. Smith, 29 Misc. 3d 1226(A) (Sup. Ct. N.Y. County 

2010) (sustaining claim for breach of contract where misconduct could “result in 

potential back taxes, interest and penalty exposure’” to plaintiff, even though 

speculative).   

In Denney v. Deutsche Bank AG, 443 F.3d 253 (2d Cir. 2006), defendants 

objected to the certification of a class action concerning defendants’ “improper and 

fraudulent tax counsel.”  Id. at 259.  The Court rejected the argument that the class 

would include plaintiffs without standing that had not yet incurred tax penalties, 

because they “still run the risk of being assessed a penalty.”  Id. at 259, 264-65 (“An 

injury-in-fact” sufficient to confer standing “may simply be the fear or anxiety of 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4X9F-CP40-TXFV-T2MB-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=d5bb8c37-1158-419f-a02d-dd97dc9d5e40&crid=07535fe7-80eb-4f77-85bc-9b53a2fd8ae3&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A6DGC-9F71-JDSD-R45T-00000-00&pdcontentcomponentid=160540&ecomp=7xgg&earg=pdsf&prid=3d83b6a9-3aac-4040-a552-716245700679&crid=3f760499-db99-4e78-93a3-75a04d43f40d&pdsdr=true#/document/9004230e-4fdd-4e9a-8c3f-8563044b13d8
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A64P7-SRK1-F8KH-X52G-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=d236d709-02bb-41a5-a782-4bf9fe0fae14&crid=f82dcbe6-bb0d-4f34-a17f-21a81bbadce2&pdisdocsliderrequired=true&pdpeersearchid=8f056d18-55eb-42f1-abb4-277058c6e5b8-1&ecomp=xsfg&earg=sr0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A51J3-GYN1-F04J-80K0-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=b344a4ce-7cfb-42ed-ab29-26a8a5b0a5d2&crid=1977496b-ad38-4677-82c0-ff6e5b7c9a01&pdisdocsliderrequired=true&pdpeersearchid=976dfb0e-0801-4e98-b4d2-6cc658c3905b-1&ecomp=7xgg&earg=sr0#/document/a5b9f98c-adcf-4269-b7a7-71bbcf9e72fd
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4JN2-SFD0-TVRV-12GR-00000-00&pdcontentcomponentid=6386&ecomp=7xgg&earg=pdsf&prid=d09f91a7-4200-47fa-8328-26ef07340d09&crid=09ae2ad1-7d64-4a19-8bfc-57d8d9fa780f&pdsdr=true#/document/c30a6901-cb51-4e7c-bbac-6b422a684b69
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future harm”).  The same reasoning applies here.  Accordingly, the Court should 

reinstate the portion of Appellant’s first claim that concerns Mark’s O&B scheme. 

2. O&B Aided and Abetted Mark’s Breach of Fiduciary Duty 

A claim for aiding and abetting a breach of fiduciary duty requires (1) a breach 

of fiduciary duty by another, (2) defendant’s knowing, substantial assistance, and 

(3) damages.  Kaufman v. Cohen, 307 A.D.2d 113, 125 (1st Dep’t 2003); 

Stavroulakis v. Pelakanos, 2018 N.Y. Misc. LEXIS 429, *35-36 (Sup. Ct. N.Y. 

County Feb. 13, 2018).  Substantial assistance exists where a defendant’s affirmative 

assistance or help concealing the breach proximately causes harm.  Goldin v. TAG 

Virgin Islands, Inc., 149 A.D.3d 467, 468 (1st Dep’t 2017). 

Here, O&B does not dispute that Mark breached his fiduciary duty or that 

O&B knew of and substantially assisted that breach.  As such, Appellant stated a 

claim for aiding and abetting breach of a fiduciary duty.  The trial court’s sole basis 

for dismissing this claim was the purported lack of damages, which was improper 

for the reasons set forth above. 

D. Removing Mark as Manager 

Appellant’s eleventh claim seeks a permanent injunction barring Mark from 

serving as manager of the Family LLCs based on his history of extreme and 

outrageous misconduct.  To obtain a permanent injunction, a plaintiff must show (1) 

the violation of a right that is presently occurring or imminent, (2) that the plaintiff 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A48PF-M240-0039-40RD-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=76346715-0c97-4740-bc9a-f0c5d3a41f11&crid=d7bc19ca-33b5-43a0-bebd-74cbac296dfb&pdisdocsliderrequired=true&pdpeersearchid=581d891d-0673-4d87-b7a3-f7a8c372b6bd-1&ecomp=pygg&earg=sr0#/b4f3afd3-dcc5-4a87-88bf-031b1ac67677
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has no adequate remedy at law, (3) that serious and irreparable injury will result if 

the injunction is not granted, and (4) that the equities are balanced in the plaintiff’s 

favor.  See P360 Spaces LLC v. Orlando, 160 A.D.3d 561, 562 (1st Dep’t 2018); 

Schwob v. Bakers Dozen Assoc., LLC, 2014 N.Y. Misc. LEXIS 27, *7-8 (Sup. Ct. 

N.Y. County Jan. 6, 2014).   

New York courts have acknowledged that a manager may be removed in 

“extreme circumstances” such as those present here pursuant to the courts’ “broad 

equitable powers,” citing to the body of caselaw removing general partners to 

preserve a partnership or its assets due to the partner’s breach of fiduciary duty.  

Goldstein v. Pikus, 2015 N.Y. Misc. LEXIS 2889, *41 (Sup. Ct. N.Y. County July 

20, 2015).  Indeed, it is well settled that the courts’ inherent equitable power “is as 

broad as equity and justice require.”  Norstar Bank v. Morabito, 201 A.D.2d 545, 

546 (2d Dep’t 1994); Lacks v. Lacks, 39 A.D.2d 485, 488-89 (1st Dep’t 1972) (“A 

court of equity has the power of devising its remedy and shaping it so as to fit the 

changing circumstances of every case and the complex relations of all the parties”); 

Kaminsky v. Kahn, 23 A.D.2d 231, 237 (1st Dep’t 1965) (when equity is invoked, 

the Court “will adapt its relief to the exigencies of the case” and make such orders 

as are necessary to effectuate justice); Goldstein, 2015 N.Y. Misc. LEXIS 2889, at 

*41. 
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Here, Appellant is entitled to have a trier-of-fact determine whether Mark 

should be removed as manager on an equitable basis due to Mark’s indisputable, 

blatant and continuing breaches of his fiduciary duties to the Family LLCs to enrich 

himself and harm Appellant as a minority member.  A.1105-1106 ¶¶ 235-44.  

Notably, the trial court previously found that Appellant’s allegations, if proven, 

would entitle her to this relief, and discovery has now proven them, if not entitled 

her to a trial on the issue.  A.5794 36:10-15.  Indeed, without the Court’s 

intervention, Mark will simply continue his looting, illegal conduct in defrauding 

the government and exposing the Family LLCs to untold liability, and exclusion of 

Appellant from the Family LLCs once this litigation ends.  His deposition is filled 

with vitriol towards Appellant simply because she was gifted her shares in the 

Family LLCs – just like Mark was.  In Mark’s world, Appellant has no rights, the 

companies belong to Mark alone, and Mark can use their assets as he pleases – even 

during this litigation, Mark continued to misuse the Family LLCs’ resources to 

benefit himself.  A.1333-1334 137:2-139:8 (Mark “didn’t think that [he] had to tell 

[his] sisters that [he] was taking from assets that they had an ownership interest in”), 

A.1368 276:3-25 (Mark explaining he never had discussions with this sisters because 

“it was our [Mark and Jacob] business, not theirs”), A.1369 278:22-281:7 (“I [Mark] 

was nice to my sisters for allowing them to be partners in my business that I earned,” 

claiming “my sisters were crying poverty to my dad”); A.1370 285:8-25 (Mark 
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claiming his sisters “did nothing to earn” their shares), A.1430 569:10-24 (Mark 

describing his sisters as having “a free ride off of my hard work and be my partner 

for free”).  As such, Appellant is entitled to a trial to determine if the equities favor 

removing Mark as manager now, rather than leaving Appellant in the untenable 

position of spending more personal funds to commence new lawsuits each time Mark 

engages in looting, fraud, and other breaches, forcing the Court to babysit Mark and 

the Family LLCs for decades to come.  Herman v. Herman, 162 A.D.3d 459, 461 

(1st Dep’t 2018) (“[I]t would be unjust to force plaintiff’s trust to be a member of an 

LLC of which Maurice is the sole managing member…Maurice has paid personal 

expenses through Windsor’s bank account).     

The trial court dismissed this claim because the operating agreements for the 

Family LLCs are “silent” on the issue of Mark’s removal as manager, and thus 

Appellant cannot rely on the “default” mechanism of removing a manager under 

LLC Law 414.  A.29-30.  In addition to the reasons set forth in Point I, this was 

improper because Appellant is seeking to remove Mark based on the Court’s 

inherent equitable authority, not any contractual or statutory provision.   Notably, 

the trial court was unable to cite to any law – statutory or otherwise – prohibiting it 

from using its equitable powers to remove Mark as manager.  See Lacks, 39 A.D.2d 

at 488-89. 
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The facts here present precisely the “extreme circumstances” that the 

Goldstein court found would warrant removing a manager.  See, e.g., Drucker v. 

Mige Assocs. II, 225 A.D.2d 427, 429 (1st Dep’t 1996) (removing general partner 

where “the acrimony among the partners is, in our view, due to [the general 

partner’s] unjustifiable intransigence which can only be explained by a desire to 

maximize his personal gain in complete derogation of his fiduciary 

responsibilities”); Homburger v. Levitin, 130 A.D.2d 715, 718 (2d Dep’t 1987) 

(enjoining partner from exercising managerial control due to his misappropriation 

and other breaches); Friedman v. Dalmazio, 228 A.D.2d 549, 550 (2d Dep’t 1996) 

(same, “[t]hose in control of a business must deal fairly with the interests of the other 

investors”); Cohen v. Cohen, 2014 N.Y.L.J. LEXIS 5720, *26-27 (Sup. Ct. Suffolk 

County April 28, 2014) (same, where partner breached his duties “without regard to 

the negative effect on the partnership itself”).   

Garber v. Stevens, 2012 N.Y. Misc. LEXIS 7039 (Sup. Ct. N.Y. County June 

6, 2012) is instructive.  There, the Court removed a general partner who (i) diverted 

refinancing proceeds to himself, (ii) collected fees from the partnership’s properties 

in violation of the parties’ agreement, and (iii) engaged in other self-dealing.  Id. at 

*4-5, *17-19.  Mark did this but on a far grander scale.  To wit, Mark admitted that 

he: 
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− Stole $3,600,000 from the Family LLCs to purchase four properties to the 

exclusion of the Family LLCs; 

− Stole another $3,000,000 from United Fifth and falsely represented to Chase 

bank that those were his funds to obtain a more favorable mortgage on yet 

another property he purchased for himself; 

− Used O&B to help Mark commit a massive fraud against the government, the 

Family LLCs’ tenants, and lenders to illegally remove the Family LLCs’ 

apartments from rent regulation by submitting false documentation, and then 

used Family LLC funds to pay O&B’s legal fees in this action; 

− Caused the Family LLCs to pay him $12,000,000 between 2016-2022 based 

on a percentage of rents he admittedly made up and, to this day, continues to 

take additional funds from the Family LLCs as “needed to live”; 

− Took millions more dollars from the Family LLCs “as needed” to fund his 

ultra-luxury lifestyle, including to finance at least two extra-marital affairs, 

lease a Ferrari, throw a $250,000 bar mitzvah for his son, buy high-end art, 

and much more; 

− Deprived the Family LLCs of over $154,000 in rent by giving free apartments 

to his mistresses as a “hookup place”; 

− Unilaterally amended the Family LLCs’ operating agreements to give Mark’s 

looting and misconduct the veneer of legitimacy; 
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− Fraudulently induced Appellant to sign these unilaterally amended operating 

agreements and other documents or otherwise falsified her signature, 

including by admitting to causing his staff to falsely notarize Appellant’s 

signature;  

− Fraudulently journaled the money he took as “business expenses” and 

“repairs” after fraudulently inducing the execution of the amended operating 

agreements to hide his looting from Jacob and Appellant, thereby creating 

false records for the Family LLCs; and 

− Fraudulently amended years of tax returns for Family LLCs to avoid 

personal liability for tax fraud and bolster his manufactured defense that the 

millions he looted was reasonable compensation, which has saddled 

Appellant with unwarranted tax liability. 

Despite previously upholding Appellant’s claim to remove Mark as manager, 

the trial court also dismissed the claim as barred by the Family LLCs’ purportedly 

governing operating agreements, which prohibit equitable relief.  A.29.  As set forth 

above, this is no basis to dismiss Appellant’s claim because Appellant alleges that 

she is seeking to rescind those operating agreements as fraudulent, and an agreement 

procured through fraud is void ab initio.   

As such, the Court should reinstate Appellant’s claim and confirm that the 

trial court can exercise its broad equitable powers to remove Mark as manager. 
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II. 

THE TRIAL COURT IMPROPERLY  
STRUCK APPELLANT’S JURY DEMAND 

A. The Jury Waivers Are Unenforceable 

The trial court improperly struck Appellant’s jury demand on the grounds that 

she waived her right to a jury trial in the Family LLCs’ amended operating 

agreements.  A.42.  Contrary to the trial court’s ruling, however, it is well settled 

that jury waivers in a contract that is the subject of a fraud claim are not enforceable.  

See Ambac Assur. Corp. v. DLJ Mtge. Capital, Inc., 102 A.D.3d 487, 487-88 (1st 

Dep’t 2013) (“The complaint alleges repeatedly that the insurance agreement was 

obtained through various types of fraud,” and “[t]hus, the provision of the agreement 

that waives the right to trial by jury does not apply”); China Dev. Indus Bank v. 

Morgan Stanley & Co. Inc., 86 A.D.3d 435, 436-37 (1st Dep’t 2011) (“As the 

validity of the parties’ 2007 investment transaction is challenged by the allegations, 

the motion court properly concluded that the jury waiver provision in the agreement 

was inapplicable to the fraudulent inducement cause of action”).  Indeed, the trial 

court acknowledged this rule in its Decision.  A.42 (“Such provisions are enforceable 

absent fraud”). 

Here, as demonstrated above, Mark fraudulently induced Appellant and Jacob 

into executing the operating agreements on which the trial court based its Decision 

by falsely representing the nature and contents of those documents.  See Point I.A.  
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As such, those operating agreements are void ab initio and the jury waivers contained 

in them are not enforceable.  Id.; see also Ambac Assur. Corp., 102 A.D.3d at 487-

88; China Dev. Indus Bank, 86 A.D.3d at 436-37. 

B. A Jury May Hear Appellant’s Equitable and Derivative Claims 

The trial court also vacated the jury demand on the grounds that Appellant’s 

complaint includes claims that “are equitable in nature.”  A.42; A.5563-5567.  This, 

too, was error, because it is well settled that a “jury trial is not waived merely by the 

inclusion of a claim for equitable relief.”  Lipson v. Dime Sav. Bank, FSB, 203 A.D.2d 

161, 163 (1st Dep’t 1994).  Rather, where a complaint alleges both legal and 

equitable claims, a jury trial is proper where the action is “primarily legal in nature.”  

Miller v. Epstein, 293 A.D.2d 282, 282 (1st Dep’t 2002); Cadwalader Wickersham 

& Taft v. Spinale, 177 A.D.2d 315, 316 (1st Dep’t 1991) (the relevant inquiry is 

whether “the primary character of the case is legal or equitable”).  Moreover, the 

“Court is free to decide the equitable claims while submitting the legal claims to a 

jury, or submit all claims to the jury and simply treat the jury’s determination on the 

equitable claims as ‘advisory.’”  Itzkowitz v. Ginsburg, 2022 N.Y. Misc. LEXIS 743, 

*4 (Sup. Ct. Kings County Feb. 14, 2022) (denying motion to strike jury demand); 

Le Bel v. Donovan, 96 A.D.3d 415, 417 (1st Dep’t 2012) (same). 

Here, Appellant’s claims are primarily legal, rather than equitable.  Indeed, 

Appellant alleges that Mark engaged in a decades-long campaign to loot the Family 
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https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A55TG-C8M1-F04J-72BV-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=c0d0f598-0ba0-4eb1-bf4f-fefe504dca53&crid=4e379c1e-b976-4b5f-9d0f-3e427a652930&pdsdr=true#/document/e7b719d7-81d9-4153-849d-dfe7aefa38a9
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LLCs for his personal benefit, including by (i) stealing the Family LLCs’ funds to 

pay his personal expenses; (ii) falsifying the Family LLCs’ books and records to 

cover up his theft; (iii) using the Family LLCs’ funds to purchase and renovate real 

property for the Harounian LLCs that he owned separately from the Family LLCs 

and their other members; and (iv) fraudulently amending the Family LLCs’ tax 

returns to bolster his manufactured defense that his rampant looting constituted his 

“reasonable compensation.”  See generally A.1062-1115; A.4107-4119, 4129-4131.  

Based on these facts, Appellant brought legal claims against Mark for breach of 

fiduciary duty and waste to recover the tens of millions of dollars in damages that 

Mark has caused the Family LLCs and their members.  Id.8  These are undisputably 

legal claims that are properly heard by a jury.  See Le Bel, 96 A.D.3d at 417. 

Nothing about Appellant’s equitable claims changes this result.9  This is 

because Appellant’s primary claims are to recover the tens of millions that Mark 

stole through his extensive misconduct, and any equitable relief sought (e.g., 

accounting and constructive trust) is incidental to Appellant’s legal claims.  See 

Decana Inc. v. Contogouris, 45 A.D.3d 363, 363 (1st Dep’t 2007) (injunctive relief 

 
8 Appellant also brought a related legal claim against O&B for aiding and abetting Mark’s scheme 
to defraud the government.  See Point I.C. 
 
9 Appellant’s equitable claims are for (i) constructive trusts in connection with Mark’s use of the 
Family LLCs’ funds to purchase and renovate real property for the Harounian LLCs, (ii) an 
accounting, and (iii) injunctive relief removing Mark as manager for the Family LLCs and 
requiring him and the Family LLCs to file corrected tax returns. 
 

https://plus.lexis.com/document/?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn:contentItem:55TG-C8M1-F04J-72BV-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=c0d0f598-0ba0-4eb1-bf4f-fefe504dca53&crid=4e379c1e-b976-4b5f-9d0f-3e427a652930&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4R4J-CFG0-TX4N-G1KM-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=2fb2ee59-773a-4d62-9733-e41de15326ad&crid=99550140-6b46-41c9-a4a6-3c6e654f5c73&pdisdocsliderrequired=true&pdpeersearchid=ef47f9d1-8a64-4159-b1a5-73f769b792d2-1&ecomp=bxgg&earg=sr0#/document/5b742921-c6b5-46fc-84f2-0d808b94af4a
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and “[t]he constructive trusts that plaintiffs seek to impose against assets allegedly 

wrongfully diverted are incidental to the monetary relief sought” by legal claims, 

including “fraud, conversion, unjust enrichment and breach of fiduciary duty”); 

Consolidated Edison Co. of N.Y., Inc. v. East Coast Power & Gas LLC, 224 A.D.3d 

496, 496 (1st Dep’t 2024) (accounting claim incidental to breach of contract claim).  

While the trial court remains the ultimate fact finder on these equitable claims, it is 

entirely proper for the trial court to submit them to an advisory jury.  See Le Bel, 96 

A.D.3d at 417; Itzkowitz, 2022 N.Y. Misc. LEXIS 743, at *4.10  Accordingly, the 

Court should reverse the trial court’s Decision vacating the jury demand. 

CONCLUSION 

For the foregoing reasons, Appellant respectfully requests that the Court 

reverse the Decision. 

 
10 Similarly, even if the Court considers Appellant’s fraud claim as an equitable claim, rather than 
merely seeking an equitable remedy, it would still be incidental to Appellant’s legal claims.  See 
Zekry v. Zekry, 2012 N.Y. Misc. LEXIS 5096, *6 (Sup. Ct. N.Y. County Oct. 26, 2012) (rescission 
claim incidental to contract and tort claims). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6BBG-F233-RSFN-H2HJ-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=afb9d101-fbb7-4425-a22d-ea3137340b6d&crid=ba9433a4-9ff6-4ba8-96b3-68d476f45dd4&pdsdr=true#/document/3861e01d-d9c5-4678-983b-9df457cf1138
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6BBG-F233-RSFN-H2HJ-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=afb9d101-fbb7-4425-a22d-ea3137340b6d&crid=ba9433a4-9ff6-4ba8-96b3-68d476f45dd4&pdsdr=true#/document/3861e01d-d9c5-4678-983b-9df457cf1138
https://plus.lexis.com/document/?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn:contentItem:55TG-C8M1-F04J-72BV-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=c0d0f598-0ba0-4eb1-bf4f-fefe504dca53&crid=4e379c1e-b976-4b5f-9d0f-3e427a652930&pdsdr=true
https://plus.lexis.com/document/?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn:contentItem:55TG-C8M1-F04J-72BV-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=c0d0f598-0ba0-4eb1-bf4f-fefe504dca53&crid=4e379c1e-b976-4b5f-9d0f-3e427a652930&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A64X4-T3M1-FGCG-S10F-00000-00&pdcontentcomponentid=9095&ecomp=bxgg&earg=pdsf&prid=50cf7e23-0a98-4fa5-8548-385ab78b180c&crid=23188983-088a-45ad-8122-f50e8d2a5db0&pdsdr=true#/document/3e8bdc0d-f9ff-4946-83b1-715bdcf6b3a0
https://plus.lexis.com/document/?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn:contentItem:56XV-PTH1-F04J-84XR-00000-00&pdcontentcomponentid=9095&ecomp=bxgg&earg=pdsf&prid=19246f3a-de14-4136-8fbf-83a162cc7911&crid=8c8679e3-25dc-4e41-bd92-1671a1b15d68&pdsdr=true#/document/ae93fbff-fca6-499d-b568-1492851de03d
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Dated: March 10, 2026 
  New York, New York 

     
 /s/ Glen Lenihan   

Terrence A. Oved, Esq. 
Glen Lenihan, Esq. 
Jonathan Lynn, Esq. 
Kendall Coniaris, Esq. 
OVED & OVED LLP 

        Attorneys for Appellant 
        401 Greenwich Street 
        New York, NY 10013 
        Tel:  212.226.2700 
        terry@oved.com 
        glenihan@oved.com 
        jlynn@oved.com 
        kconiaris@oved.com 
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STATEMENT PURSUANT TO CPLR § 5531 

 

 
 

New York Supreme Court 
Appellate Division—First Department 

 
MEHRNAZ NANCY HOMAPOUR, BALANCE 

PROPERTY, LLC, JAM REALTY NYC LLC, UNITED 
CHELSEA, LLC, UNITED EAST, LLC, UNITED FIFTH, 
LLC, UNITED FLATIRON LLC, UNITED GREENWICH, 

LLC, UNITED HAY, LLC, UNITED NATIONWIDE 
REALTY LLC, UNITED PRIME BROADWAY, LLC, 
UNITED PRIME LLC, UNITED SEED LLC, UNITED 

SQUARE LLC, UNITED VILLAGE, LLC  
and UNITED WEST, LLC, 

Plaintiffs-Appellants, 

– against – 

3M PROPERTIES, LLC, BALANCE PROPERTY, LLC, 
JAM REALTY NYC LLC, UNITED CHELSEA, LLC, 
UNITED EAST, LLC, UNITED FIFTH, LLC, UNITED 

FLATIRON LLC, UNITED GREENWICH, LLC, UNITED 
HAY, LLC, UNITED NATIONWIDE REALTY LLC, 

UNITED PRIME BROADWAY, LLC, UNITED PRIME 
LLC, UNITED SEED LLC, UNITED SQUARE LLC, 

UNITED VILLAGE, LLC, UNITED WEST, LLC, JACOB 
NY HOLDINGS LLC, JACOB NY HOLDINGS LTD., 172 

MULBERRY REALTY LLC, 1007 LEX AVE LLC, 69 
CLINTON NPG LLC, 163 CHRYSTIE REALTY LLC, 
ORANGE & BLUE LLC and MARK HAROUNIAN, 

Defendants-Respondents, 

 



– and –

427 EAST 77TH STREET LLC, 360 EAST 50TH STREET 
ASSOCIATES LLC, 356 EAST 50TH STREET 

ASSOCIATES LLC, ALEXANDER SELIGSON, 
SELIGSON ROTHMAN & ROTHMAN, GERARDINE T. 

DELLARATTA, as Executrix for the Estate of Henry 
Dellaratta, NATALIE HAROUNIAN, MEHRNOSH 

PIROOZIAN, JACOB HAROUNIAN and  
JOHN DOES 1-100, 

Defendants. 

1. The index number of the case in the court below is 
653795/15.

2. The full names of the original parties are as set forth 
above. There have been no changes.

3. The action was commenced in Supreme Court, New York 
County.

4. The action was commenced on or about November 17, 
2015 by the filing of a Summons and Verified Complaint. 
A supplemental and amended complaint was filed on 
March 18, 2016. Second and Third supplemental 
amended complaints were filed on May 24, 2023 and 
October 27, 2023, respectively. The subsequent 
answers were filed thereafter.

5. The nature and object of the action is for alleged breach 
of fiduciary duty, fraud, and for other related relief, 
individually and derivatively.

6. This appeal is from the Decision and Order of the 
Honorable Joel M. Cohen, dated August 8, 2025, which



granted Defendant Orange & Blue, LLC’s Motion for 
Summary Judgment (Motion Sequence #021), granted in 
part and denied in part the Seligson Defendants’ Motion 
for Summary Judgment (Motion Sequence #022), 
granted in part and denied in part the Harounian 
Defendants’ Motion for Summary Judgment (Motion 
Sequence #023), granted in part and denied part 
Plaintiff’s Motion for Partial Summary Judgment 
(Motion Sequence #024), and granted the Harounian 
Defendants’ Motion to Strike (Motion Sequence #026). 

7. This appeal is on the appendix method.
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