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https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A51J3-GYN1-F04J-80K0-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=f24f57cf-516d-461a-984c-9912cde9220a&crid=d0bdb273-41c1-46c2-b126-ba737f9bf509&pdisdocsliderrequired=true&pdpeersearchid=1a31366d-daf7-447a-b267-b78cd5378eb3-1&ecomp=pygg&earg=sr0#/76866b48-a9bb-4d20-ae9c-4a8e4bbc403f
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-99V0-003V-B15Y-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=c2b83499-71bf-4f9f-85d0-16ba70f62b4d&crid=bbda9900-1bee-4c59-9a34-d541620eb5cf&pdpinpoint=PAGE_521_3324&pdsdr=true#/4c58c791-f4c3-4c97-8902-d3ad64ce6290
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A62CV-RW81-JWBS-624M-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=0d3c1b21-f0fb-4e89-b094-e69b6bd0be71&crid=83bb1b46-5276-4bc3-83e2-296c52c0ceb1&pdsdr=true#/616f13d1-357e-4ffc-acc1-04bdb9c603e1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5SBN-23Y1-JTGH-B3DP-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=67d66ef0-e5bb-4aba-8dd8-78ee3fe8c26d&crid=560a8db8-c89f-46a4-b55b-5b5fbad3a78f&pdsdr=true#/19833a53-01ff-42fb-903f-778d474a9936
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MNN-FKC1-F04J-724F-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=043cfaa3-5fbd-44d8-89f2-2542fc402660&crid=2fc9326b-b464-4a60-986a-be30e2184541&pdsdr=true#/6f0b541b-1b3d-47be-b8da-b1805f166055
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RDV-JWV1-DYMS-624H-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=35650107-2950-4101-b3ea-b19e788759ea&crid=e2773328-a069-4bc0-be6b-5319476a8ba2&pdisdocsliderrequired=true&pdpeersearchid=bd2a044e-35d8-4909-8274-5166a5eed071-1&ecomp=6xgg&earg=sr0#/1449f4a7-0720-43ef-ab8c-5d7ee58fda6d
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Appellant respectfully submits this reply brief in further support of her appeal 

from the Decision.1 

PRELIMINARY STATEMENT 

 In the Appeal Brief, Appellant demonstrated that the trial court ignored 

significant admissions from Mark and other evidence demonstrating, at a minimum, 

that questions of fact exist concerning Appellant’s claims for fraud, constructive 

trust, aiding and abetting breach of fiduciary duty, to remove Mark as manager, and 

a portion of Appellant’s claim for breach of fiduciary duty.  Appellant further 

demonstrated that the trial court improperly vacated her demand for a jury trial based 

on inapplicable jury waivers, when Appellant’s claims are primarily legal.   

 Rather than present a legitimate basis for summary judgment, the Harounian 

Respondents flood the Court with thousands of pages of irrelevant documents and 

spend most of their time complaining that Mark learned how to run the Family LLCs 

from his father, as if that somehow excused Mark’s rampant looting, fraudulent 

schemes, breaches, and other bad acts.  As demonstrated below, even where 

Respondents attempt to address the issues on the merits, their arguments are either 

belied by the record or contrary to well settled law.  Accordingly, the Court should 

reverse the Decision and reinstate Appellant’s claims and jury demand. 

 
1 Unless indicated otherwise, capitalized terms have the same meanings as in Appellant’s opening 
brief (Dkt. 24, “Appeal Brief” or “App. Br.”). 
 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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ARGUMENT 

I. 

QUESTIONS OF FACT EXIST CONCERNING APPELLANT’S CLAIMS  

Appellant demonstrated in the Appeal Brief that questions of fact exist 

concerning the claims the trial court improperly dismissed.  With no real defense, 

the Harounian Respondents spend pages futilely trying to excuse Mark’s theft of 

tens of millions of dollars from the Family LLCs, even though Mark did not move 

for summary judgment on those claims and they are not at issue on appeal.  For the 

reasons set forth below and in the Appeal Brief, the Court should reverse the 

Decision. 

A. Fraud  

In the Appeal Brief, Appellant demonstrated that the trial court overlooked 

critical evidence in holding that Appellant did not identify misrepresentations Mark 

made concerning the Family LLCs’ operating agreements.  Among other things, the 

trial court ignored (i) Appellant’s and Mark’s testimony that Mark told her before 

the Winters-OAs’ execution that the parties were gathering to execute estate 

planning documents; (ii) Appellant’s testimony that Mark never gave her full 

operating agreements to review until November 2014, such that she had no way to 

distinguish the execution of one from another; and (iii) Appellant’s testimony that, 

for years, Mark misrepresented to her and Jacob that the bank needed fresh 
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signatures on operating agreements while claiming that nothing had changed.  App. 

Br. pp.37-44.   

The trial court also overlooked extensive contemporaneous evidence 

confirming Mark’s fraud, including: 

- Mark forging Plaintiff’s signature on a document that Mark caused to be 

fraudulently notarized;  

- Mark altering the Family LLCs’ books to conceal his receipt of cash 

compensation after executing the Winters-OAs that purportedly gave Mark 

such rights;  

- Winters’ memorandum, drafted after the Winters-OAs’ execution, confirming 

that Mark’s sole compensation was his outsized equity interest and not cash;  

- Mark’s confession to Plaintiff of his looting; and  

- Mark’s admission to Plaintiff’s husband that Mark concealed the 

unbargained-for rights he gave himself from Plaintiff.   

Id.  None of this would have occurred if Mark had not defrauded Appellant into 

executing the operating agreements that purportedly gave Mark the very rights he 

thereafter sought to conceal.  Id.  Thus, questions of fact exist concerning Mark’s 

misrepresentations, precluding summary judgment.  Id. 

In opposition, Mark makes two meritless arguments, both of which fail. 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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1. The Evidentiary Arguments Fail 

Mark’s primary argument is his claim that Appellant did not submit 

admissible evidence of Mark’s misrepresentations.  The Appeal Brief, however, 

identifies the deposition and affidavit testimony presented to the trial court detailing 

how Mark repeatedly and falsely represented the contents of the Family LLCs’ 

amended operating agreements to Appellant, including by (i) giving Appellant 

signature pages for operating agreements, purportedly for “the bank,” while falsely 

claiming that nothing had changed and (ii) misrepresenting that the Winter-OAs 

were merely “estate planning documents.”  See App. Br. pp.26-32.  Accordingly, 

Mark’s assertion that Appellant presented no evidence fails. 

Mark tries to sidestep the evidence concerning his misrepresentations that “the 

bank” needed new signatures on unchanged agreements.  Mark, however, never 

denied making these misrepresentations (A.4812-13), but merely denied changing 

the operating agreements after they were executed, while remaining silent on any 

changes prior to their execution.  A.4259, ¶40.   

He then argues that Appellant’s evidence of his misrepresentations is 

irrelevant because Appellant’s fraud claim is purportedly based only on the Winters-

OAs signed in December 2012, and Appellant allegedly has no evidence of 

misrepresentations concerning the other agreements.  Dkt. 31 (the “HR Br.”) pp.35-

37.  This is false.  Appellant’s fraud claim specifically includes the prior operating 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
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agreements prepared by Seligson, which Mark induced Appellant to execute based 

on these misrepresentations and which Appellant is seeking to rescind.   

Moreover, contrary to Mark’s assertion, Appellant extensively testified at 

deposition and in her affidavit that Mark represented to her in advance of the 2012 

signing of the Winters-OAs that those documents were “estate planning” documents.  

A-1520, 285:2-8; A-2463, 446:6-13 (Mark told Appellant the Winters-OAs were 

“for the estate planning”); A-1030-31, ¶100 (Mark gathered the family “under the 

pretense of executing estate planning documents for Jacob”).  Indeed, Mark admitted 

to doing so, which the trial court recognized in the Decision.  See A-24-25 (Decision 

acknowledging Mark admitted that he represented that Winters-OAs were estate 

planning documents); A-1520, 285:2-8.   

Mark’s suggestion that his admissions or Appellant’s testimony concerning 

the Winters-OAs cannot be considered on summary judgment is wrong.  Griffin v. 

Pennoyer, 49 A.D.3d 341, 341-42 (1st Dep’t 2008) (party admissions are admissible 

on summary judgment); see also 70 Pinehurst Ave. LLC v. RPN Mgt. Co., Inc., 123 

A.D.3d 621, 621 (1st Dep’t 2014) (“we have long held that otherwise inadmissible 

evidence may be considered to defeat an application for summary judgment”); 

Chianese v. Meier, 246 A.D.2d 328, 330 (1st Dep’t 1998) (“The hearsay evidence, 

together with plaintiff's sworn statement, was sufficient to defeat defendants’ motion 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4S26-VS00-TX4N-G013-00000-00&pdcontentcomponentid=9092&ecomp=b7ttk&earg=pdsf&prid=334acbdf-46cf-443d-8064-55ce88b842bd&crid=e7654899-d739-491a-80d6-651fc0ee0433&pdsdr=true#/60f57213-9afc-4047-adee-4fe1652eb91c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5DYH-66S1-F04J-74RX-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=eca08728-90f9-4e35-926e-43c20ad73f82&crid=0d62765c-2986-46dc-8675-45d24f0bcec7&pdsdr=true#/91c3615b-014a-464c-9ae4-71ca676109cd
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5DYH-66S1-F04J-74RX-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=eca08728-90f9-4e35-926e-43c20ad73f82&crid=0d62765c-2986-46dc-8675-45d24f0bcec7&pdsdr=true#/91c3615b-014a-464c-9ae4-71ca676109cd
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RSK-6NG0-0039-434N-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=b9ee634c-c0cd-45de-9b6b-1b76c8a19920&crid=7cd81bd4-ab3a-4915-8d64-48284e889cbf&pdisdocsliderrequired=true&pdpeersearchid=857708b8-85f4-458b-b18a-4042db66f861-1&ecomp=6xgg&earg=sr0#/95509a75-5538-4c7b-b1a9-e3a276b09e59


Page 6 

for summary judgment”).  Telling, Mark does not cite a single case holding 

otherwise. 

Equally meritless is Mark’s attempt to dismiss Appellant’s testimony 

concerning his misrepresentations that “the bank” needed fresh signatures because 

Appellant could not tie this misrepresentation to a specific operating agreement.  HR 

Br. p.36.  As demonstrated in the Appeal Brief, Appellant could not provide more 

detailed testimony concerning these operating agreements because Mark 

consistently used the same misrepresentation and never gave her a full operating 

agreement before the United Greenwich operating agreement in November 2014 

(i.e., the last agreement Mark asked her to sign).  App. Br. pp. 40-41.  Thus, 

Appellant could not distinguish the execution of one operating agreement from 

another more than a decade after the fact, particularly given her testimony that she 

was given only signature pages, which are indistinguishable from one another.   

Regardless, Appellant’s inability to immediately recall specific details at 

deposition “is insufficient to demonstrate a movant’s entitlement to summary 

judgment” as a matter of law, particularly given that the Court must construe the 

facts in Appellant’s favor.  Koulermos v. A.O. Smith Water Prods., 137 A.D.3d 575, 

576 (1st Dep’t 2016) (non-movant’s “inability to remember” details at deposition is 

not grounds for summary judgment); In re Estate of Ruso, 212 A.D.2d 846, 847 (3d 

Dep’t 1995) (reversing summary judgment because “[a]lthough [non-movants] were 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5JB0-9JS1-F04J-74H0-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=7c526f00-623e-4347-9883-ca43221e8460&crid=b86c17db-2c84-4414-bd2a-46ad03817f3f&pdisdocsliderrequired=true&pdpeersearchid=65305f21-c658-4bda-b79f-bf6e6245ab1e-1&ecomp=6xgg&earg=sr0#/6eedb9d7-5bfe-448e-89f5-a50d83e91e47
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-6FR0-003V-B522-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=551073d9-2b1b-4ac4-9e27-88fbe3a2330f&crid=2f3e2774-d27e-4630-b03c-dda25b3072a0&pdsdr=true#/cacaabd7-70d2-48df-aa4d-681f25839157
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unable to recall the details of the brief [signing] ceremony which had occurred some 

10 years earlier, that is not the same as testifying that the formalities described in the 

attestation clause did not occur”).  Notably, Mark does not attempt to distinguish 

Koulermos, and his attempt to distinguish Ruso because Appellant “could not recall 

Mark having said anything” is false, as demonstrated above.   

The cases Mark cites are inapposite because they each involved a party 

opposing summary judgment with only conclusory assertions of fraud unsupported 

by any details.  See Beer Sheva Realty Corp. v. Ponjnitayapanu, 214 A.D.2d 352, 

352 (1st Dep’t 1995) (non-movant could not articulate “any definite details of the 

transaction”); Hogan & Co. v. Saturn Mgmt., Inc., 78 A.D.2d 837, 838 (1st Dep’t 

1980) (same); RCA Corp., RCA Serv. Co. Div. v. Am. Standard Testing Bureau, Inc., 

121 A.D.2d 890, 890-91 (1st Dep’t 1986) (non-movant’s “one-page affidavit” failed 

to specify any aspect of the alleged fraud).  Here, by contrast, Appellant detailed 

exactly how Mark misrepresented the contents of the operating agreements based on 

the information available to her due to Mark’s failure to provide full agreements, 

and her then-trust in Mark as her fiduciary.   

Mark’s citation to Sofio v. Hughes, 162 A.D.2d 518, 521 (2d Dep’t 1990), also 

fails because it was not a summary judgment decision, but post-trial where the sole 

evidence of fraudulent inducement of a release was conduct that occurred after 

execution, rather than any prior false statements that induced execution.    

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-6BD0-003V-B53H-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=7b53f006-53c2-449a-a81c-126077469729&crid=aa1a69fc-be0c-418a-837c-1f41d8e879d8&pdisdocsliderrequired=true&pdpeersearchid=a01c8e4a-3f5a-43eb-9b71-ff47d88903bd-1&ecomp=6xgg&earg=sr0#/854e006b-89f7-4282-8922-12b7ca61934e
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-BR20-003C-F0DJ-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=20b4cdae-ddc2-4ba8-bf36-baf1cec1eff6&crid=fc201682-b33f-4339-8d1f-91334dd8422a&pdisdocsliderrequired=true&pdpeersearchid=877200e3-5156-485a-a08a-46a3f11be140-1&ecomp=6xgg&earg=sr0#/295dc156-7de1-4b1c-bab7-11a82d0e26b2
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3K-0WX0-003D-G228-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=daf2bda7-0670-4aa9-930e-bb97f56a625b&crid=417cf60b-a25e-4eb6-ace0-3761445c8abe&pdsdr=true#/4d7480a5-9d89-4360-b63d-6f5bdb47150b
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-99V0-003V-B15Y-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=c2b83499-71bf-4f9f-85d0-16ba70f62b4d&crid=bbda9900-1bee-4c59-9a34-d541620eb5cf&pdpinpoint=PAGE_521_3324&pdsdr=true#/4c58c791-f4c3-4c97-8902-d3ad64ce6290
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Mark next argues that Appellant has “no evidence of any misrepresentations” 

that Mark made to Jacob concerning the pre-2012 operating agreements.  HR Br. pp. 

33-34, 36-37.  This is wrong.  Appellant extensively testified how Mark made the 

same misrepresentations about needing fresh signatures for the bank to Jacob, who 

often accompanied Mark to obtain her signature.  See, e.g., A-2259-62, 242:12-

245:21 (Jacob told Appellant “[w]hatever Mark told him” about the documents, and 

Mark always told Jacob “[n]othing’s changed, it’s necessary for the bank to receive 

fresh signatures”).  Jacob’s testimony concerning Mark’s misrepresentations and 

fraud exactly mirrored Plaintiff’s.  A-2987, 421:25-422:4 (“my signature on the last 

page, unmarked page, he would attach it to other documents or other contracts”); A-

5250.2-50.3, ¶8 (“Mark only provided me with the signature page and advised that 

such operating agreements and amendments were the same as the prior operating 

agreements for all of the past companies”); A-2986-87, 419:23-420:8. 

Finally, Appellant submitted extensive contemporaneous evidence 

confirming Mark’s history of fraudulent conduct, including (i) concealing and 

eventually admitting his improper looting of the Family LLCs, (ii) forging 

Appellant’s signature on a fraudulently notarized document, (iii) receiving a 

memorandum from his attorney confirming that his exclusive compensation was his 

outsized equity grant, and (iv) admitting to Plaintiff’s husband that Mark concealed 

certain unilaterally granted rights from Appellant.  None of this would have occurred 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
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if Mark had not fraudulently induced Appellant’s execution of the operating 

agreements.  See Byung Chul An v. Dyche, 2011 N.Y. Misc. LEXIS 1720, *42 (Sup. 

Ct. N.Y. County Apr. 5, 2011) (denying summary judgment to dismiss fraud claim 

because the evidence “demonstrating a knowing diversion of at least some of 

Morongo’s assets by Dyche, and/or with her knowing assistance, strongly suggests 

that Dyche made misrepresentations to induce the Ans to invest in Morongo, and 

that the project was bogus”). 

In response, Mark again attempts to deceive the Court by claiming that 

Winters confirmed that the language in his memorandum to Mark “was mistaken.”  

HR Br. p.18.  This is blatantly false.  Rather, Winters testified that he sent the 

memorandum to Mark to “make sure [Winters] had it correct” and “point out if there 

were any inaccuracies,” and Mark never responded that anything was inaccurate.  A-

2710-11, 269:23-270:7, 266:7-14. 

Mark next argues that the Court cannot rely on this contemporaneous evidence 

to the extent it constitutes proof of “a similar act on a different, unrelated occasion,” 

citing the Court of Appeals’ holding in Mazella v. Beals, 27 N.Y.3d 694 (2016).  HR 

Br. p.37.  However, Mark deceptively omits the portion of the Court’s decision 

acknowledging numerous exceptions to that general rule, including allowing parties 

to use evidence of other acts to prove “intent” or “a common scheme or plan.”  

Mazella, 27 N.Y.3d at 710; In re Estate of Brandon, 55 N.Y.2d 206, 211-12 (1982) 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52N6-2PK1-JCNG-J1DR-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=c4059866-45c7-4404-8c09-fed9f956c433&crid=dfd23fea-a5fa-4564-b8b3-be371756190f&pdsdr=true#/e4055338-5ec6-48f2-b9da-d8cda7bd50e0
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K4B-PYK1-F04J-60WF-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=465a5ac3-392d-41c5-ac2a-763c724f8617&crid=2cd2b123-764d-4993-8e2c-3048e7d74c8d&pdsdr=true#/38d1607b-3663-45a9-b13b-1c833e6d7085
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K4B-PYK1-F04J-60WF-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=465a5ac3-392d-41c5-ac2a-763c724f8617&crid=2cd2b123-764d-4993-8e2c-3048e7d74c8d&pdsdr=true#/4ddfd7a2-8a8d-4eba-8f9d-31834efa0d2f
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3J-YJ80-003D-G1V6-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=28e7f701-121b-4381-9fb0-8c16a7e27eac&crid=2619ba69-be4e-415c-a44f-05129ca6c8be&pdsdr=true#/4b9ac24e-9266-44ed-9152-5873366e193c
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(“evidence of other similar acts will be admitted if it tends to establish…intent [or]… 

a common scheme or plan”).  This is not unrelated conduct, but rather Mark 

affirmatively concealing his prior, directly related fraud to gift himself rights to cash 

compensation, which he then actively concealed.  As such, this evidence 

demonstrates that issues of fact preclude summary judgment.  See Dyche, 2011 N.Y. 

Misc. LEXIS 1720, at *42.  Mark’s attempt to distinguish Dyche on the grounds that 

there was “significant admissible evidence” of directly relevant misconduct by the 

defendant fails because that is exactly the case here. 

2. Appellant Demonstrated Reliance  

Mark next argues that Appellant cannot establish reliance because she 

purportedly admitted that she had not read the operating agreements before signing.  

HR Br. pp.37-41.  As demonstrated in the Appeal Brief, this is irrelevant because a 

plaintiff is entitled to rely on a fiduciary’s misrepresentations without needing to 

read the document or ask questions.  App. Br. p.39.   

Mark fails to distinguish the cases in the Appeal Brief.  Mark argues that 

Shilpa Saketh Realty, Inc. v. Vidiyala, 191 A.D.3d 512 (1st Dep’t 2021), is inapposite 

because the fraud defendants there were united in interest with the plaintiff, while 

Mark claims that he and Appellant were not united because Mark gave himself 

increased rights as the Family LLCs’ manager.  HR Br. p.40.  This is pure distraction 

because Mark was Appellant’s fiduciary, not a third party, and the Court in Vidiyala 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52N6-2PK1-JCNG-J1DR-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=c4059866-45c7-4404-8c09-fed9f956c433&crid=dfd23fea-a5fa-4564-b8b3-be371756190f&pdsdr=true#/e4055338-5ec6-48f2-b9da-d8cda7bd50e0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52N6-2PK1-JCNG-J1DR-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=c4059866-45c7-4404-8c09-fed9f956c433&crid=dfd23fea-a5fa-4564-b8b3-be371756190f&pdsdr=true#/e4055338-5ec6-48f2-b9da-d8cda7bd50e0
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6204-1KS1-F900-G2P1-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=16470c94-7265-45eb-86f9-6dcbe228fb90&crid=96b4107d-aa86-455c-98b4-d6962c010857&pdsdr=true#/89a578f6-64b0-4653-852a-d515e2138d80
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
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expressly distinguished the defendants being united in interest as the plaintiff’s 

fiduciary from a scenario where the plaintiff relied on representations from an openly 

adverse third party.  Vidiyala, 191 A.D.3d at 513.  Here, Mark concealed his 

adversity from Appellant through his misrepresentations to defraud Appellant into 

continuing to believe that Mark was acting as her fiduciary to allow Mark to 

fraudulently obtain non-bargained-for rights.  Indeed, Mark’s argument, 

unsupported by a single case, would completely negate the law holding that parties 

may rely on their fiduciaries’ representations.   

Mark next tries to distinguish Chan v. Havemeyer Holdings LLC, 223 A.D.3d 

403 (1st Dep’t 2024), and Schaeffer v. Kessler, 2013 U.S. Dist. LEXIS 38781 

(S.D.N.Y. Mar. 20, 2013), because they involved motions to dismiss.  This is a red 

herring because Mark undisputedly was the Family LLCs’ manager and owed 

Appellant fiduciary duties.  Finally, Mark’s attempt to distinguish Tsai Chung Chao 

v. Chao, 161 A.D.3d 564 (1st Dep’t 2018), by pointing to “undisputed evidence of 

a fraudulent deed recordation by a family member” is unavailing because Mark 

admitted to improperly looting the Family LLCs (both before and continuing after 

the fraudulent amended operating agreements) and concealing facts from Appellant 

to hide his misconduct. 

Tellingly, none of Mark’s other cited cases involve parties in a fiduciary 

relationship like Mark and Appellant.  See MBF Clearing Corp. v. JPMorgan Chase 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6204-1KS1-F900-G2P1-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=16470c94-7265-45eb-86f9-6dcbe228fb90&crid=96b4107d-aa86-455c-98b4-d6962c010857&pdsdr=true#/89a578f6-64b0-4653-852a-d515e2138d80
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6B1H-HWW3-S36C-V1DB-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=b5deda46-c8d2-4424-8916-ea6b1f840943&crid=25bdf783-3e5d-4da7-9688-634c5a7fcba5&pdsdr=true#/9fb626be-baea-4863-95d2-52ca6fa4dd4c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6B1H-HWW3-S36C-V1DB-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=b5deda46-c8d2-4424-8916-ea6b1f840943&crid=25bdf783-3e5d-4da7-9688-634c5a7fcba5&pdsdr=true#/9fb626be-baea-4863-95d2-52ca6fa4dd4c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A580X-WR31-F04F-053R-00000-00&pdcontentcomponentid=6412&ecomp=6xgg&earg=pdsf&prid=abf2b6c1-2a60-4216-a1a3-5a3b1b826d42&crid=d457095d-6bdb-4c4d-99c2-416e3d178e3b&pdsdr=true#/b1c44bee-b4e1-4506-a4c1-c3b688c8f223
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5SBN-23Y1-JTGH-B3DP-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=67d66ef0-e5bb-4aba-8dd8-78ee3fe8c26d&crid=560a8db8-c89f-46a4-b55b-5b5fbad3a78f&pdsdr=true#/19833a53-01ff-42fb-903f-778d474a9936
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Bank, N.A., 189 A.D.3d 546, 547 (1st Dep’t 2020) (concerning “arm’s length 

banking relationship”); Dasz, Inc. v. Meritocracy Ventures, Ltd., 108 A.D.3d 1084, 

1084 (4th Dep’t 2013) (same); Daniel Gale Assocs. v. Hillcrest Estates, Ltd., 283 

A.D.2d 386, 387 (2d Dep’t 2001) (businessman’s excuse for not reading document 

was not having his glasses, rather than parties’ relationship). 

B. Constructive Trust 

1. Appellant’s Tenth Cause of Action 

In the Appeal Brief, Appellant demonstrated that the trial court erred by 

dismissing Appellant’s constructive trust claim based on the Winters-OAs’ 

prohibition of equitable relief because it ignored that (i) Mark purchased the 

properties before these operating agreements were executed, and (ii) the First 

Department previously held that Appellant’s allegations, if proven, warranted a 

constructive trust, and Appellant met that burden.  App. Br. pp.44-48.2   

In opposition, the Harounian Respondents try to rewrite Appellant’s claim as 

based solely on a promise by Mark to not compete and argue that the prior JAM 

Partnership Agreement bars the claim.  HR Br. pp. 41-45.  This is wrong because 

(i) Appellant’s claim is based on Mark’s breach of his fiduciary duty to not usurp 

 
2 Independently, to the extent the Court reinstates Appellant’s fraud claim, questions of fact exist 
regarding the validity of the Winters-OAs such that their prohibition against equitable relief cannot 
bar the claim at this stage.  Cruz v. Cruz, 37 A.D.3d 754, 754 (2d Dep’t 2007); Burlington Ins. Co. 
v. Mjr Costr. Servs. Corp., 2017 N.Y. Misc. LEXIS 13951, *1-2 (Sup. Ct. N.Y. County Dec. 21, 
2017). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A61HR-WHJ1-JS5Y-B2HM-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=9273187e-ab4c-40cc-8660-f5a11741fd24&crid=d8700162-852e-4e49-aeac-19c4f17bfb21&pdsdr=true#/99295a2f-c400-4222-bf02-0658e69dbb5e
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A58TR-BM21-F04J-70M2-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=4fd365d2-8ccc-47d0-b123-ee96326e9d7c&crid=84f1da17-2c5f-4f2b-9f76-0fd984372d2f&pdsdr=true#/9d03b078-592a-40b4-abc5-53e84d73f4e3
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A430X-N7M0-0039-4334-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=3e1d834c-d32d-4b97-8e16-aeccd354435f&crid=eb56c464-9e17-4a72-b366-383d4faf5d06&pdsdr=true#/073f00f6-1bae-40e3-9119-82b47ca85083
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A430X-N7M0-0039-4334-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=3e1d834c-d32d-4b97-8e16-aeccd354435f&crid=eb56c464-9e17-4a72-b366-383d4faf5d06&pdsdr=true#/073f00f6-1bae-40e3-9119-82b47ca85083
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4N5F-J6R0-0039-40F9-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=dbe0c067-0008-4361-8b4e-0da7c29e511f&crid=fc07a478-2120-4663-8419-542f4882f9b7&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6881-1G51-JCBX-S2WR-00000-00&pdcontentcomponentid=9095&ecomp=xsfg&earg=pdsf&prid=f1cbe539-9ade-43c4-b48d-2aaab1c5baba&crid=d4220973-cbfb-4321-acba-90076dc00bf5&pdsdr=true
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corporate opportunities with Family LLC funds, and (ii) Appellant never argued that 

the JAM Partnership Agreement applies to her claim.  Regardless, the Harounian 

Respondents fail to cite any case holding that an agreement allowing competition 

between LLC members or a merger clause excuses a fiduciary from 

misappropriating corporate funds contributed by a member for a different purpose 

to buy properties for his personal benefit to the exclusion of that LLC.   

The Harounian Respondents next argue that this Court’s decision upholding 

Appellant’s claim – including against the Harounian LLCs – is irrelevant.  HR Br. 

pp.45-46.  This ignores that this Court identified exactly what Appellant needed to 

prove to succeed on this claim, and Appellant did so.  Homapour v. Harounian, 182 

A.D.3d 426, 427-28 (1st Dep’t 2020) (“the complaint sufficiently alleges that [Mark] 

misappropriated the Family LLCs’ funds to acquire real property for his own 

personal benefit (which were allegedly owned by the Harounian LLCs)”) (internal 

citations omitted).  As detailed in the Appeal Brief, Mark misappropriated the 

Family LLCs’ funds to acquire these properties for his personal benefit.  Thus, 

Appellant adduced sufficient evidence that Mark and the Harounian LLCs acquired 

the subject properties in circumstances such that they may not retain their beneficial 

interests.  App. Br. pp.13-16. 

The Harounian Respondents demand that this Court ignore its prior holding 

because Appellant purportedly failed to establish a confidential relationship or a 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YJY-6RR1-JN14-G016-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=8a6db7e8-d603-4efe-a0ed-68552c032348&crid=d3ea8a3c-40e2-4628-bf5e-abff61757653&pdisdocsliderrequired=true&pdpeersearchid=ef5fad35-ba1a-4d29-9834-186345d064dc-1&ecomp=b7ttk&earg=sr0#/3be36602-32ad-4774-8971-f315c842d557
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YJY-6RR1-JN14-G016-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=8a6db7e8-d603-4efe-a0ed-68552c032348&crid=d3ea8a3c-40e2-4628-bf5e-abff61757653&pdisdocsliderrequired=true&pdpeersearchid=ef5fad35-ba1a-4d29-9834-186345d064dc-1&ecomp=b7ttk&earg=sr0#/3be36602-32ad-4774-8971-f315c842d557
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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promise from the Harounian LLCs to Appellant, which they imply are required 

elements.  HR Br. pp.45-46.  This misstates the law.  There are no “required” 

elements to a constructive trust claim, merely “factors” to guide the Court’s analysis.  

See Toobian v. Golzad, 193 A.D.3d 778, 781 (2d Dep’t 2021) (summary judgment 

properly denied because “these [four] factors are guidelines, not inflexible 

elements”).  Indeed, the Court of Appeals held: 

Although the factors are useful in many cases[,] constructive trust 
doctrine is not rigidly limited.  For a single example, one who 
wrongfully prevents a testator from executing a new will eliminating 
him as beneficiary will be held as a constructive trustee even in the 
absence of a confidential or fiduciary relation, a promise by the 
“trustee”, and a transfer in reliance by the testator…. [A constructive 
trust’s] applicability is limited only by the inventiveness of men who 
find new ways to enrich themselves unjustly by grasping what should 
not belong to them. 

 
Simonds v. Simonds, 45 N.Y.2d 233, 241 (1978).  Thus, where the facts demonstrate 

that retaining the property would be inequitable, the absence of any “factor” is 

irrelevant.  As this Court previously held, that is exactly the case here.  Even if this 

was not the law, however, the claim should still go to trial because Mark at least 

implicitly promised that the funds contributed by Appellant would be used for 

Family LLC purposes – to not buy the non-member Harounian LLCs new properties. 

Next, the Harounian Respondents incredibly claim that Appellant’s notation 

that the Winters-OAs were executed months after Mark acquired the subject 

properties is an improper new argument.  HR Br. pp.43-44.  Appellant, however, 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A62CV-RW81-JWBS-624M-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=0d3c1b21-f0fb-4e89-b094-e69b6bd0be71&crid=83bb1b46-5276-4bc3-83e2-296c52c0ceb1&pdsdr=true#/616f13d1-357e-4ffc-acc1-04bdb9c603e1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-B1M0-003C-F38X-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=fd8f7f36-155f-4c7d-8e76-aaeec0c26fd6&crid=a1bb9b6f-9db5-4153-a452-71947a7c54eb&pdsdr=true#/6c0f96a4-bb35-492c-8f48-981303bfda64
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
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specifically argued to the trial court that the Winters-OAs do not govern her 

constructive trust claim, and also submitted evidence of the dates of the Winters-

OAs.  See A-5119, A-5126.  Indeed, the trial court seemingly recognized this at oral 

argument.  A-57, 13:21-24 (noting that a right to receive compensation in an 

amended agreement “does not apply at all to, prior to the amendments”).   

Even if this was a new argument, parties may raise legal arguments such as 

this for the first time on appeal where the argument is dispositive and apparent from 

the face of the record.  See Watson v. City of New York, 157 A.D.3d 510, 511 (1st 

Dep’t 2018).  Indeed, the Harounian Respondents do not cite any case holding 

otherwise.3  Here, as detailed in the Appeal Brief, the evidence submitted to the trial 

court is clear that the Winters-OAs post-date the transactions.  See A-5965, A-6023, 

A-6003 (showing Mark’s purchase of the properties); A-3364-3755, A-3798-3941 

(Winters-OAs’ dated months after the purchases).  Accordingly, Appellant’s 

argument is proper. 

Backed into a corner, the Harounian Respondents bizarrely claim that the 

Winters-OAs’ bars against equitable relief apply to Appellant’s claim despite not 

existing when the claim accrued.  Fatal to this argument, nothing in the Winters-OAs 

 
3 The one case they cite involved a party raising new factual contentions rather than a new legal 
argument, and is thus inapposite.  See U.S. Bank, N.A. v. DLJ Mtge. Capital, Inc., 146 A.D.3d 603, 
603 (1st Dep’t 2017) (rejecting factual argument raised for the first time on appeal that movant 
failed to comply with contract’s notice requirements). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RDV-JWV1-DYMS-624H-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=35650107-2950-4101-b3ea-b19e788759ea&crid=e2773328-a069-4bc0-be6b-5319476a8ba2&pdisdocsliderrequired=true&pdpeersearchid=bd2a044e-35d8-4909-8274-5166a5eed071-1&ecomp=6xgg&earg=sr0#/1449f4a7-0720-43ef-ab8c-5d7ee58fda6d
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MNN-FKC1-F04J-724F-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=043cfaa3-5fbd-44d8-89f2-2542fc402660&crid=2fc9326b-b464-4a60-986a-be30e2184541&pdsdr=true#/6f0b541b-1b3d-47be-b8da-b1805f166055
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makes them retroactive, and the Harounian Respondents do not attempt to 

distinguish the authority Appellant cited demonstrating that the Winters-OAs could 

not apply retroactively.  App. Br. p.47; see also Greenman v. Miller, 2022 N.Y. 

Misc. LEXIS 5557, *6-7 (Sup. Ct. N.Y. County Oct. 4, 2022) (operating agreement 

was only effective retroactively to the date specified in the contract).   

Instead, the Harounian Respondents cite two inapposite cases about enforcing 

arbitration clauses.  See Hwang v. Mirae Asset Sec. (USA) Inc., 165 A.D.3d 413, 414 

(1st Dep’t 2018); Chan v. Chinese-Am. Plan. Council Home Attendant Program, 

Inc., 180 F. Supp. 3d 236, 241 (S.D.N.Y. 2016).  Those cases are inapplicable 

because, as a public policy matter, arbitration clauses are construed as broadly as 

possible, such that they can apply retroactively or even after being rescinded.  See 

Sands Bros. Venture Capital, LLC v. Burris, Schoenberg & Walden, LLP, 28 Misc. 

3d 1236(A), 1236A (Sup. Ct. N.Y. County 2010) (arbitration clauses must “be 

construed as broadly as possible and…any doubt be resolved in favor of 

arbitration”); Bard v. Cablevision Sys. Corp., 2013 N.Y. Misc. LEXIS 7074, *7-8 

(Sup. Ct. Nassau County Apr. 22, 2013) (“While a later broad agreement to arbitrate 

may be applied retroactively, a later provision rejecting arbitration will not be 

enforceable as to disputes arising under earlier agreements that contain an arbitration 

clause”).  Here, nothing in the Winters-OAs is subject to such a broad interpretation. 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66K9-XRG1-JW5H-X0VN-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=cb39601d-9cb6-40c4-8a69-a64c527b76d5&crid=07cb442a-c91f-4be4-9279-2f18df210185&pdsdr=true#/aa27447b-d27e-4e00-ac58-690686e10eb5
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66K9-XRG1-JW5H-X0VN-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=cb39601d-9cb6-40c4-8a69-a64c527b76d5&crid=07cb442a-c91f-4be4-9279-2f18df210185&pdsdr=true#/aa27447b-d27e-4e00-ac58-690686e10eb5
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5TD3-H7R1-FH4C-X061-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=44e884f3-86f9-4899-af72-dd412b1f9fd7&crid=0a96e420-5225-4776-931e-99f5f7195919&pdisdocsliderrequired=true&pdpeersearchid=356aa712-0dc9-422b-948c-d683dcdc2d02-1&ecomp=6xgg&earg=sr0#/fc7f5e8c-8fed-491f-8329-1249bba0827e
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5JY6-NFH1-F04F-01YV-00000-00&pdcontentcomponentid=6412&pdislparesultsdocument=false&prid=1cf2e9bf-b8d6-4c97-b12e-ec9d5a80b2fa&crid=2b8196b3-dc0c-4596-bd72-4eaaee34e341&pdisdocsliderrequired=true&pdpeersearchid=42a098d0-a8f8-46d9-b456-a7b9861d769a-1&ecomp=6xgg&earg=sr1#/127c0fff-6a71-465e-ac23-cf184e9a6f82
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A512D-KGG1-F04J-8001-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=59fd41e7-ce93-4517-9d34-7ea323b912d5&crid=d216cdc6-04f0-4673-b175-2b5c2762f50b&pdisdocsliderrequired=true&pdpeersearchid=6c24ed29-f98b-4967-a6f8-efdc59d9ef58-1&ecomp=pygg&earg=sr0#/7a86b8de-77ff-4c59-9a65-d17de1198552
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A512D-KGG1-F04J-8001-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=59fd41e7-ce93-4517-9d34-7ea323b912d5&crid=d216cdc6-04f0-4673-b175-2b5c2762f50b&pdisdocsliderrequired=true&pdpeersearchid=6c24ed29-f98b-4967-a6f8-efdc59d9ef58-1&ecomp=pygg&earg=sr0#/7a86b8de-77ff-4c59-9a65-d17de1198552
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MM6-34G1-F04J-8124-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=6542b0e5-8c6e-4edf-b6ff-26ee64b9849b&crid=f51da22f-95e2-4f73-9326-8f587055ede4&pdsdr=true#/41143dc5-8e09-4245-9d60-b143d531be31
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Finally, the Harounian Respondents imply that the Court should follow the 

Second Department’s decision to dismiss a similar claim by Jacob based on the 

Winters-OAs.  HR Br. p.42.  This argument is meritless because Appellant was not 

a party to that proceeding and is not bound by its result, and Jacob did not seek to 

rescind the Winters-OAs like Appellant has here.  See Lindgren v. New York City 

Hous. Auth, 269 A.D.2d 299, 301 (1st Dep’t 2000).   

2. Appellant’s Fourteenth Cause of Action 

Appellant demonstrated that in dismissing Appellant’s constructive trust 

claim concerning the Family Headquarters as time-barred, the trial court ignored that 

the limitations period did not begin to run until 2017 when Mark’s counsel sent 

Jacob’s counsel a letter claiming that Jacob (and thus, Appellant) would never have 

an interest in the property and, thus, openly repudiated his prior agreement.  App. 

Br. pp.48-51.   

In opposition, the Harounian Respondents do not dispute that repudiation is 

the relevant statute of limitations trigger.  Instead, they argue that repudiation 

“objectively” occurred in 2003 when Mark purchased the property under the 

deceptive name of Jacob NY Holdings and continuously referred to it as the Family 

Headquarters, and not in 2017 when Appellant learned from Mark that the Family 

LLCs did not and would not own the Family Headquarters.  HR Br. pp.46-49.  In 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3YN8-F3X0-0039-455V-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=e3da5637-c5f4-4c1a-afd1-fb90b957b453&crid=de3db2d1-f102-4808-a161-8d45cd13d52b&pdisdocsliderrequired=true&pdpeersearchid=d9cd241b-b540-4c7c-a448-658cf6e1a8f8-1&ecomp=7xgg&earg=sr0#/document/d0a13173-370e-4466-a585-5b6b4ec52852
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
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other words, Mark admits that he so successfully usurped a corporate opportunity 

and concealed it, that Appellant now has no remedy.  This fails.   

As demonstrated in the Appeal Brief, repudiation is not the initial purchase of 

the property, but rather the subsequent refusal to share ownership with the other 

members.4  See Matter of Newman, 231 A.D.3d 12, 21-22 (1st Dep’t 2024) (“the 

allegedly wrongful withholding … is the refusal by Jody’s executor to return” the 

property to claimant); Ostad v. Nehmadi, 2019 N.Y. Misc. LEXIS 4181, *6 (Sup. 

Ct. N.Y. County July 27, 2019) (claim accrued “when Mr. Nehmadi repudiated Mr. 

Ostad’s demand for his asserted stake in the property”); Malmeth v. Malmeth, 71 

A.D.2d 880, 880 (2d Dep’t 1979) (accrual “when the defendants repudiated the trust 

by refusing to convey the interest in the property”); Breslau v. Sakow, 219 A.D.2d 

479, 483 (1st Dep’t 1995) (claim timely because defendant “never openly repudiated 

his fiduciary status”).  Indeed, this was the case in Knobel v. Shaw, on which the trial 

court relied.  Knobel,  90 A.D.3d 493, 496-97 (1st Dep’t 2011) (claim for declaration 

that plaintiff had an interest in new entity was timely because defendant had not 

repudiated underlying agreement with plaintiff).     

Once again, the Harounian Respondents cite no case holding otherwise.  Their 

only citations are to inapposite cases where (i) the acquisition of property was wholly 

 
4 Notably, this Court previously and correctly rejected the Harounian Respondents’ argument by 
holding that Appellant’s fiduciary duty claim was timely because Mark had not openly repudiated 
his “fiduciary relationship with the Family LLCs.”  Homapour, 182 A.D.3d at 427-28. 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6CBV-2S73-S79M-H1BS-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=1054c380-10ff-4ff5-baca-31f7a70cfd58&crid=6ae6f019-3116-49c3-b3a8-7991119145fe&pdsdr=true#/59e23a22-cdd2-467b-bc5c-89449a3f3622
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WPP-SJP1-F7ND-G4ND-00000-00&pdcontentcomponentid=9095&ecomp=6xgg&earg=pdsf&prid=9728e45e-7c74-4d1e-931c-da7b9f800dbd&crid=deb0c172-eab5-4e54-b94b-5b2377429c8f&pdsdr=true#/a3afbae9-df40-49ff-b21e-7d109aa3d123
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-CDN0-003C-F2RK-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=ce629a17-e6a4-46c6-bd59-fc975b4a1249&crid=dadc7818-5d8a-4191-bbb2-6f42001a3924&pdsdr=true#/b62e2bf0-afa5-491c-bed3-a4adfb429a78
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-CDN0-003C-F2RK-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=ce629a17-e6a4-46c6-bd59-fc975b4a1249&crid=dadc7818-5d8a-4191-bbb2-6f42001a3924&pdsdr=true#/b62e2bf0-afa5-491c-bed3-a4adfb429a78
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-6440-003V-B0TK-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=aec4d25a-c96d-480c-95e2-1a124b7f7414&crid=1daf6d23-58e0-45b7-8ae2-d3f00fb3af85&pdisdocsliderrequired=true&pdpeersearchid=db1dadb6-7d3e-46b6-be7c-8f0c857ec120-1&ecomp=6xgg&earg=sr0#/bea4181b-68c6-4831-8843-f83153c50af7
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-6440-003V-B0TK-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=aec4d25a-c96d-480c-95e2-1a124b7f7414&crid=1daf6d23-58e0-45b7-8ae2-d3f00fb3af85&pdisdocsliderrequired=true&pdpeersearchid=db1dadb6-7d3e-46b6-be7c-8f0c857ec120-1&ecomp=6xgg&earg=sr0#/bea4181b-68c6-4831-8843-f83153c50af7
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A54G5-MBY1-F04J-711V-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=e16527b0-b894-40e1-ad2c-305fdb84a582&crid=4b64e7ef-2342-491e-a632-a3d556166d88&pdsdr=true#/6bced5f6-7e88-4b10-a78f-80c32604b6e1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YJY-6RR1-JN14-G016-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=89a443e7-e096-4529-83ec-8aa0119f556c&crid=8e12aeb7-a0d0-440b-a190-88709b7f8100&pdisdocsliderrequired=true&pdpeersearchid=1efdcb45-5d4b-4140-9acd-2d6286bbb459-1&ecomp=pygg&earg=sr0#/dd990122-98bc-4c1b-becb-1aff9e1e4d69
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unauthorized from the start, which applies a different trigger date, rather than claims 

based on a failure to subsequently share ownership, or (ii) involved plaintiffs who 

discovered the improper acquisition prior to repudiation, neither of which apply 

here.  See Athanasatos v. Scarpa, 173 A.D.3d 817, 818 (2d Dep’t 2019) 

(acknowledging the trigger date depends on whether acquisition was initially 

improper or based on a repudiation of an agreement to transfer the property to 

plaintiff); McGovern v. Solomon, 466 F. Supp. 2d 554, 559 (S.D.N.Y. 2009) 

(acquisition improper from the beginning); Scheur v. Scheur, 308 N.Y. 447, 449-50 

(1955) (plaintiff knew from beginning that property was acquired improperly). 

The Harounian Respondents’ remaining arguments also fail.  First, the 

Harounian Respondents argue that Appellant has no evidence that the family agreed 

that the Family LLCs’ members would own the Family Headquarters.  Their sole 

support for this proposition is the fact that Jacob attended the closing for the property 

and did not contemporaneously memorialize that the purchase was for the family’s 

benefit.  This makes no sense.  If Jacob believed that Mark was purchasing the 

Family Headquarters for Mark and Mark’s children, there would have been no 

reason for Jacob to attend.  His presence only makes sense in the context that Mark 

deceptively named the company purchasing the building “Jacob NY Holdings LLC,” 

which would have been another Family LLC.  Indeed, Mark admitted that he 

specifically “named this company after [his] father,” with the obvious intent to 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WB2-4R31-JSC5-M18G-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=f2784412-13e5-4d6d-9090-7abce689af40&crid=98d38876-7d5b-4540-a1f3-f9201c1f9b88&pdisdocsliderrequired=true&pdpeersearchid=e04dd3b1-569c-4824-b77c-f99898e54cb5-1&ecomp=6xgg&earg=sr0#/4919af9e-571c-4147-9a4b-2e216b1fdd5b
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4MNS-3K10-0038-Y19S-00000-00&pdcontentcomponentid=6412&ecomp=6xgg&earg=pdsf&prid=75604f95-0c85-40c8-930b-8bb18b8bd004&crid=5fec39b1-dac8-4753-87a1-92ff8831e201&pdsdr=true#/503c0cc9-e395-4d71-bd1a-62c106a975e3
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-XHM0-003C-C25D-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=3a98c09d-4f84-4786-95a6-837489f1bae9&crid=b2be327c-be40-46ce-84f7-e94e4a6f56d2&pdpinpoint=PAGE_449_3320&pdsdr=true#/974042e1-aaea-415b-8cba-8487830cd429
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forestall his elderly father from realizing that Jacob had no ownership interest in the 

building that was purchased with the Family LLCs and their members’ funds.  A-

1999, 169:2-15; A-1015-16, ¶¶29-31; A-5832-33.  Moreover, Mark admitted that he 

used Family LLCs funds to purchase the Family Headquarters, such that it is 

incredible to claim that the entities that funded the purchase of the Family 

Headquarters were not expected to obtain an ownership interest.  A-1881-83, 

105:11-106:6, 108:14-110:12, 113:2-24; A-5948; A-5899. 

The Harounian Respondents then argue that Appellant was not supposed to 

be a beneficial owner of the Family Headquarters because she never financially 

supported it.  This too is false because, as demonstrated in the Appeal Brief, 

Appellant contributed $150,000 towards the purchase and maintenance of the 

property, and helped in its renovation.  To the extent Appellant did not subsequently 

contribute towards “taxes,” this is because (i) none of the Family LLC members, 

including Mark, contributed towards taxes for the buildings, which were paid from 

Family LLC operating revenue (A-1905, 199:10-200:4; A-1637, 111:9-22; A-2140-

41, 123:14-124:6); and (ii) Mark failed to make her a member of the company that 

purchased the building.   

Finally, the argument that there is no evidence to warrant tolling the 

limitations period ignores the record.  Mark admitted that he (i) deceptively named 

the company that purchased the Family Headquarters after Jacob, referred to it as 
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the “Family Headquarters,” and allowed Jacob and the rest of the family to believe 

that it was owned by the family for years, and (ii) did not discuss business with 

Appellant and when she requested documents, he refused to provide them.  See App. 

Br. p.50.  Tolling is proper under these circumstances.  Bennett Silvershein Assocs. 

v. Furman, 1997 U.S. Dist. LEXIS 12909, *16-18 (S.D.N.Y. Aug. 26, 1997) 

(constructive trust claim tolled where general partner “failed to disclose substantial 

aspects of the transaction” to partners).  By contrast, the cases relied on by the 

Harounian Respondents involved plaintiffs who failed to present any evidence of 

concealment.  See Ross v. Louise Wise Servs., Inc., 8 N.Y.3d 478, 492 (2007) 

(nothing in record indicated concealment); Brean Murray, Carret & Co. v. Morrison 

& Foerster LLP, 165 A.D.3d 582, 583 (1st Dep’t 2018) (same).   

C. The O&B Claims 

In the Appeal Brief, Appellant demonstrated that the trial court erred by 

holding the O&B portion of Appellant’s fiduciary duty claim failed for lack of 

damages because it ignored (i) the nearly $200,000 in damages the Family LLCs 

already suffered in (a) money O&B retained from the Family LLCs and (b) legal 

fees Mark improperly caused the Family LLCs to pay on O&B’s behalf; and (ii) the 

Family LLCs’ tremendous liability exposure caused by Mark’s fraudulent scheme.  

App. Br. pp.51-54. 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4N-6JF0-00B1-F06C-00000-00&pdcontentcomponentid=6412&ecomp=6xgg&earg=pdsf&prid=f008fedb-6c4f-4eb3-b84d-a48528923bba&crid=ce82cd28-49d9-4a68-98a6-78f641324503&pdsdr=true#/c6bad30f-cf18-40cf-9631-c8de7e4af630
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4NMV-PV10-0039-441K-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=a1b16a86-b78b-437a-bf9c-1e064c7164e3&crid=2aedbba3-568e-4511-8c4f-26a941a80cea&pdpinpoint=PAGE_492_3322&pdsdr=true#/38800222-2d96-4454-94af-01a38153c9f3
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5TM2-6KS1-JW5H-X36T-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=daba6a7c-c85a-4df4-a125-12a72ab4bfe7&crid=e4fadf04-bb0d-45ca-9dc7-8a50b2843486&pdsdr=true#/2b80a7d8-4def-4221-b5a9-cd7be10443ec
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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In opposition, Respondents ignore the damages the Family LLCs have already 

suffered, arguing that the Family LLC funds retained by O&B are somehow not 

damages because Appellant’s expert, Mark, and O&B testified that payments 

involving O&B were “circular.”  While most of the payments were circular, this 

myopic view ignores the undisputed record and basic math.  The Family LLCs paid 

O&B a total of $2,452,500, but only received back $2,431,885, leaving a difference 

of $22,615 that O&B retained.  A-5289-90; A-6086-6493 (checks reflecting same).  

While $22,000 may be nothing to Mark after looting tens of millions of dollars from 

the Family LLCs, that does not mean that the Family LLCs have not been damaged.   

Respondents likewise brush off the legal fees that the Family LLCs paid for 

O&B.  While the Harounian Respondents cite a few cases suggesting that legal fees 

spent defending a company are not recoverable in a derivative suit, those cases 

concerned companies paying their own legal fees, not a third party’s like here.  In re 

Symbol Techs. Secs. Litig., 762 F. Supp. 510, 516 (E.D.N.Y. 1991) (defendants 

“cannot be held liable for the [company’s] costs of defending a potentially baseless 

suit” against it); In re Facebook, Inc. IPO Secs. & Deriv. Litig., 922 F. Supp. 2d 445, 

473-75 (S.D.N.Y. 2013) (same); In re Isolagen Inc. Secs. & Deriv. Litig., 2007 U.S. 

Dist. LEXIS 26905, at *7 (E.D. Pa. Apr. 10, 2007) (same); Dollens v. Zionts, 2002 

U.S. Dist. LEXIS 13511, *27 (N.D. Ill. July 22, 2002) (same).   

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4N-DKX0-001T-72HD-00000-00&pdcontentcomponentid=6412&ecomp=6xgg&earg=pdsf&prid=3342f87a-2ede-4f22-8e9b-5749fddd02f3&crid=f9569f8d-a9cd-4fdb-8e12-bb179e0aa7b0&pdsdr=true#/fff9d623-79d0-4c4a-a603-7cb80a3297dc
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A57RJ-NM81-F04F-01FH-00000-00&pdcontentcomponentid=6412&ecomp=6xgg&earg=pdsf&prid=0073cec3-4c31-4335-b34e-e4389ad7683b&crid=83478f61-2192-44f7-b0b2-6865dc932926&pdsdr=true#/29db50e0-c5cc-46ff-9d12-663b16dfce1c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4NGD-C490-0038-Y41P-00000-00&pdcontentcomponentid=6413&ecomp=6xgg&earg=pdsf&prid=7b8a1a64-017f-4983-be85-b92732259f54&crid=dfffbfa8-5b50-4a12-84d9-fd276b5abd0d&pdsdr=true#/ece5ac61-bf65-4ad3-9107-7280b62f985c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4NGD-C490-0038-Y41P-00000-00&pdcontentcomponentid=6413&ecomp=6xgg&earg=pdsf&prid=7b8a1a64-017f-4983-be85-b92732259f54&crid=dfffbfa8-5b50-4a12-84d9-fd276b5abd0d&pdsdr=true#/ece5ac61-bf65-4ad3-9107-7280b62f985c
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A46CJ-5C70-0038-Y2G9-00000-00&pdcontentcomponentid=6417&ecomp=6xgg&earg=pdsf&prid=9f7c01a0-1443-4e41-b58b-63c6251d795b&crid=5b2cf018-b663-445c-be0f-b9769ea39f17&pdsdr=true#/47b3e975-5a05-42e8-a31a-ce4dd20cf360
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A46CJ-5C70-0038-Y2G9-00000-00&pdcontentcomponentid=6417&ecomp=6xgg&earg=pdsf&prid=9f7c01a0-1443-4e41-b58b-63c6251d795b&crid=5b2cf018-b663-445c-be0f-b9769ea39f17&pdsdr=true#/47b3e975-5a05-42e8-a31a-ce4dd20cf360
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Indeed, the trial court acknowledged during oral argument that there was no 

reason for the Family LLCs to pay O&B’s legal fees.  A-82, 38:2-22 (“This is the 

LLCs…essentially indemnifying some third party.  Typically an LLC can 

indemnify…members or managers.”).  Appellant has, thus, demonstrated the present 

existence of damages such that the claim should be heard by a trier of fact.  See 

Birnbaum v. Birnbaum, 73 N.Y.2d 461, 466 (1989) (plaintiff can recover for 

improper payments made by defendant).   

Respondents’ argument that the Family LLCs’ liability exposure caused by 

Mark’s fraudulent scheme are not actionable damages also fails.  They entirely 

ignore this Court’s holding in Newman v. Newman, 202 A.D.3d 442 (1st Dep’t 2022) 

that a plaintiff’s “potential personal civil and criminal liability as a result of 

defendants’ alleged” misconduct is a sufficient basis to bring suit.  Id. at 443; see 

also Smith v. Smith, 29 Misc. 3d 1226(A) (Sup. Ct. N.Y. County 2010) (allowing 

claim to proceed despite potential tax liability damages being “speculative at this 

point”).  Their attempt to distinguish Denney v. Deutsche Bank AG, 443 F.3d 253 

(2d Cir. 2006), because the plaintiffs there acted in reliance on the defendant’s 

conduct ignores that the Family LLCs acted due to Mark’s admitted fraudulent 

scheme as well – they paid money to O&B, filed false records with government 

entities at Mark’s direction, and have now been damaged. 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-B7P0-003V-B556-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=b113ec9d-f7a0-4cfd-bb16-ea9f453dac6a&crid=199d2e58-b421-4aa4-b553-dd2371b7f1db&pdsdr=true#/83798b51-b229-4074-9200-d777918d1364
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A64P7-SRK1-F8KH-X52G-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=8044bb2d-4245-454e-b6c5-4cf29a231998&crid=be8afa68-a0b2-432c-8eb5-8f29c57aa758&pdisdocsliderrequired=true&pdpeersearchid=ec3b594f-5a36-4e36-9bb3-e1054400b59e-1&ecomp=6xgg&earg=sr0#/37049317-0e69-4ae7-88f9-0a499c04b416
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A51J3-GYN1-F04J-80K0-00000-00&pdcontentcomponentid=9095&pdislparesultsdocument=false&prid=f24f57cf-516d-461a-984c-9912cde9220a&crid=d0bdb273-41c1-46c2-b126-ba737f9bf509&pdisdocsliderrequired=true&pdpeersearchid=1a31366d-daf7-447a-b267-b78cd5378eb3-1&ecomp=pygg&earg=sr0#/76866b48-a9bb-4d20-ae9c-4a8e4bbc403f
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4JN2-SFD0-TVRV-12GR-00000-00&pdcontentcomponentid=6386&ecomp=6xgg&earg=pdsf&prid=3b1324b9-95f7-42b5-86a0-a4029213a8d6&crid=4cfdf5db-6076-4e78-aa07-2f10f56e1f69&pdsdr=true#/a012275b-ec6f-433a-844f-b91a9fd140ed
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Lastly, O&B’s argument that it is not liable for aiding and abetting Mark’s 

breach of fiduciary duty because it had no knowledge of Mark’s breach of fiduciary 

duty and was merely providing ordinary services fails.  First, O&B acknowledged 

that it knew Mark managed the Family LLCs and that it was helping Mark illegally 

de-regulate apartments based on a lie that it was helping coordinate, thus breaching 

Mark’s fiduciary duty.  App. Br. pp.21-22.  Next, the entire purpose of O&B’s 

involvement was to provide documentation of supposed services to provide the 

government, even though it is undisputed that O&B did not perform any work 

renovating the apartments, yet it accepted payments for that non-existent work.  

Thus, without O&B’s assistance, Mark could not have breached his fiduciary duties 

through this scheme, and O&B substantially assisted Mark’s breach.  See Goldin v. 

TAG Virgin Islands, Inc., 149 A.D.3d 467, 468 (1st Dep’t 2017). 

D. Removing Mark as Manager 

Appellant demonstrated that the trial court improperly relied on the LLC 

Law’s gap-filling provisions to dismiss Appellant’s claim to remove Mark as the 

Family LLCs’ manager because Appellant is seeking to remove Mark pursuant to 

the trial court’s broad equitable powers to remedy misconduct, which at least one 

New York court has held would warrant removing a manager of an LLC.  App. Br. 

pp.54-60.   

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5N94-RFT1-F04J-71S2-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=a598f6b0-8c94-46ff-a5fc-9187a6c5eccd&crid=6c05112a-da07-4d05-850f-43cbba906588&pdisdocsliderrequired=true&pdpeersearchid=263246b4-81f2-486b-b723-de0ac83e2ed5-1&ecomp=6xgg&earg=sr1#/479de5e3-c436-41b1-b97d-96442ecbecb6
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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In opposition, Mark does not dispute that the Court’s equitable authority “is 

as broad as equity and justice require,” or that he engaged in the extensive, ongoing 

egregious misconduct set forth in the Appeal Brief.  Norstar Bank v. Morabito, 201 

A.D.2d 545, 546 (2d Dep’t 1994); Lacks v. Lacks, 39 A.D.2d 485, 488-89 (1st Dep’t 

1972) (“A ‘court of equity has the power of devising its remedy and shaping it so as 

to fit the changing circumstances of every case and the complex relations of all the 

parties’”).  Instead, Mark makes three arguments, each of which fails.   

First, Mark argues that the Winters-OAs prohibit Appellant from obtaining 

equitable relief.  This argument fails for the reasons set forth above.  See Point I.B, 

supra. 

Next, Mark argues that because the Family LLCs’ operating agreements are 

silent about removing the manager, Appellant cannot rely on the LLC Law’s gap-

filling provisions for removal.  However, Appellant is seeking to remove Mark as 

manager pursuant to the trial court’s broad equitable authority, just as numerous 

New York courts have done in the partnership context, rather than any statutory or 

contractual provision.  Tellingly, Mark does not, and cannot, cite a single case 

holding that the Court’s equitable authority is limited by the LLC Law. 

Mark then incredibly claims that New York courts exercising their equitable 

authority to remove general partners have violated the law.  Mark’s sole support for 

this proposition is Dawson v. White & Case, 88 N.Y.2d 666 (1996), in which partners 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-72S0-003V-B0KF-00000-00&pdcontentcomponentid=9092&ecomp=7xgg&earg=pdsf&prid=1b076610-0aca-4fb7-bde1-e81003f1f9f7&crid=87843ef5-913e-4b8f-bed7-eb5fdb6ed8ed&pdsdr=true#/document/b2025be0-c84d-42d3-a968-4550e45ec9e7
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-72S0-003V-B0KF-00000-00&pdcontentcomponentid=9092&ecomp=7xgg&earg=pdsf&prid=1b076610-0aca-4fb7-bde1-e81003f1f9f7&crid=87843ef5-913e-4b8f-bed7-eb5fdb6ed8ed&pdsdr=true#/document/b2025be0-c84d-42d3-a968-4550e45ec9e7
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-YGH0-003C-C2DR-00000-00&pdcontentcomponentid=9092&ecomp=7xgg&earg=pdsf&prid=1d33043e-42c8-4895-bf8e-87c720e32159&crid=3ca53ef2-c3df-4249-af07-cb9f318ced02&pdsdr=true#/document/1974a34f-5792-443f-9183-3b53d0b7de4b
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RHB-6XH0-003V-B1RJ-00000-00&pdcontentcomponentid=9096&ecomp=6xgg&earg=pdsf&prid=8b9ae6b1-4482-46df-ab79-2458da214e72&crid=f66b0247-f04b-4dc6-921f-25598e0dc4b8&pdsdr=true#/2f8cb086-5ddb-4740-b7f7-f095b66ec1ab
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sought to expel another partner outside of court and deprive him of any further 

interest in the partnership despite no allegations of breaches of fiduciary duties or 

other misconduct.  The Court held that the only ways to expel a partner were to 

(i) exercise a contractual right to do so or (ii) seek and obtain judicial dissolution of 

the partnership.  Id. at 668 (after partner refused to withdraw, the other partners 

“voted to dissolve the partnership and re-form without” him).   

This is a red herring because Appellant is not seeking to expel Mark as a 

member or otherwise deprive him of his ownership interests.  Rather, Appellant is 

seeking an injunction prohibiting him from acting as the Family LLCs’ manager 

based on his egregious, continuing misconduct, consistent with the decisions cited 

in the Appeal Brief in which New York Courts exercised their broad equitable 

authority to prohibit misbehaving general partners from continuing to manage 

partnerships.  See App. Br. pp.55-60.   

Unlike Dawson, none of the cases cited by Appellant involved parties seeking 

to expel a partner and deprive them of ownership rights outside of the judicial 

process.  Rather, they concerned parties seeking to prevent general partners from 

engaging in significant misconduct through their control of the partnerships, whether 

through (i) an injunction prohibiting such control, (ii) replacing the general partner 

role with a different existing partner without disturbing ownership rights, or 

(iii) fully removing the general partner via official dissolution of the partnership, just 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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as Dawson contemplated.  See, e.g., Homburger v. Levitin, 130 A.D.2d 715, 718 (2d 

Dep’t 1987) (enjoining partner from exercising managerial control, without 

expulsion, due to his misappropriation and other breaches); Friedman v. Dalmazio, 

228 A.D.2d 549, 550 (2d Dep’t 1996) (same, “[t]hose in control of a business must 

deal fairly with the interests of the other investors”); Cohen v. Cohen, 2014 N.Y.L.J. 

LEXIS 5720, *26-27 (Sup. Ct. Suffolk County Apr. 28, 2014) (replacing general 

partner as the controlling partner for the partnership with a limited partner, where 

prior general partner breached his duties “without regard to the negative effect on 

the partnership itself”); Drucker v. Mige Assocs. II, 225 A.D.2d 427, 429 (1st Dep’t 

1996) (expelling general partner and dissolving partnership where “the acrimony 

among the partners is, in our view, due to [the general partner’s] unjustifiable 

intransigence which can only be explained by a desire to maximize his personal gain 

in complete derogation of his fiduciary responsibilities”); Garber v. Stevens, 2012 

N.Y. Misc. LEXIS 7039, *17-19 (Sup. Ct. N.Y. County June 6, 2012) (same, 

acknowledging Dawson).   

Mark’s attempt to distinguish Goldstein because the Court did not remove the 

manager misses the point.  In Goldstein, a co-manager sought to remove his co-

manager but the Court held that the plaintiff had not “alleged…any qualifying 

circumstance” sufficient to warrant removal, and cited to Garber, as an example of 

conduct that warranted removal.  Goldstein v. Pikus, 2015 N.Y. Misc. LEXIS 2889, 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3K-0DH0-003D-G053-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=aec821ef-b9da-4766-ae85-dfde60637d47&crid=91e4b08d-89fb-4e4d-9489-50005edb7f0a&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RGS-BGM0-003V-B0BN-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=92a400e5-a7c3-428b-b443-c1ff21e8b72b&crid=83e244ca-8c6a-4590-83cc-015603e0f923&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5M2J-SYB1-DYP7-81X7-00000-00&pdcontentcomponentid=434190&ecomp=xsfg&earg=pdsf&prid=aac5ede4-1f7f-4e68-bb26-c29229719036&crid=327fc52e-f09f-4cd0-9548-68131d961c03&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5M2J-SYB1-DYP7-81X7-00000-00&pdcontentcomponentid=434190&ecomp=xsfg&earg=pdsf&prid=aac5ede4-1f7f-4e68-bb26-c29229719036&crid=327fc52e-f09f-4cd0-9548-68131d961c03&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-5T10-003V-B4HM-00000-00&pdcontentcomponentid=9092&ecomp=xsfg&earg=pdsf&prid=b052c24f-d854-4d38-8272-d836844e05f7&crid=959c8510-a20a-4c3c-b7c6-c3be8244bba8&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6BF6-YJN3-RV5J-M118-00000-00&pdcontentcomponentid=9095&ecomp=xsfg&earg=pdsf&prid=8c1ffd25-0223-45b7-ad55-28825a3f38f9&crid=1466bb20-818b-4f6c-a30a-21d5dda908ca&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6BF6-YJN3-RV5J-M118-00000-00&pdcontentcomponentid=9095&ecomp=xsfg&earg=pdsf&prid=8c1ffd25-0223-45b7-ad55-28825a3f38f9&crid=1466bb20-818b-4f6c-a30a-21d5dda908ca&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GN9-KR31-F04J-8142-00000-00&pdcontentcomponentid=9095&ecomp=xsfg&earg=pdsf&prid=220f9743-ff0a-4849-95a4-d0196a31c57e&crid=0e338107-e13c-43f2-9020-7b5be77ace63&pdsdr=true
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*41 (Sup. Ct. N.Y. County July 20, 2015).  In Garber, the Court removed a general 

partner who (i) diverted refinancing proceeds to himself, (ii) collected fees from the 

partnership’s properties in violation of the parties’ agreement, and (iii) engaged in 

other self-dealing – all of which Mark did but to a greater extent.  Garber, 2012 N.Y. 

Misc. LEXIS 7039, at *4-5, *17-19.  As such, a trier of fact is entitled to determine 

whether this case presents “qualifying circumstance” to warrant Mark’s removal as 

manager. 

II. 

THE COURT SHOULD REINSTATE APPELLANT’S JURY DEMAND 

A. The Jury Waivers Are Unenforceable 

In the Appeal Brief, Appellant demonstrated that the amended operating 

agreements containing jury waivers were procured by fraud and, thus, 

unenforceable.  As such, the trial court erred by vacating Appellant’s jury demand 

based on those waivers.  App. Br. pp.61-62.    

The Harounian Respondents do not dispute that a jury waiver in an agreement 

procured by fraud is unenforceable.  Instead, they argue that the trial court correctly 

dismissed Appellant’s fraud claim.  For the reasons set forth in Section I.A, they are 

wrong, and the Court should reinstate Appellant’s jury demand for this reason alone. 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6BF6-YJN3-RV5J-M118-00000-00&pdcontentcomponentid=9095&ecomp=xsfg&earg=pdsf&prid=8c1ffd25-0223-45b7-ad55-28825a3f38f9&crid=1466bb20-818b-4f6c-a30a-21d5dda908ca&pdsdr=true
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6BF6-YJN3-RV5J-M118-00000-00&pdcontentcomponentid=9095&ecomp=xsfg&earg=pdsf&prid=8c1ffd25-0223-45b7-ad55-28825a3f38f9&crid=1466bb20-818b-4f6c-a30a-21d5dda908ca&pdsdr=true
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
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B. Appellant’s Claims Are Primarily Legal 

Appellant demonstrated that the trial court independently erred by vacating 

Appellant’s jury demand because she is seeking both legal and equitable relief.  It is 

well settled that a jury is still proper so long as the action is primarily legal, rather 

than equitable.  App. Br. pp.62-64.  Here, Appellant’s claims are primarily legal 

because they allege that Mark engaged in a decades-long campaign of looting the 

Family LLCs for his personal benefit, which he then sought to fraudulently conceal 

through altering the Family LLCs’ books and records and tax returns, and the Family 

LLCs, derivatively, are seeking to recover the tens of millions of dollars Mark stole 

over the years, while any equitable relief is merely incidental to the recovery of those 

funds.  Id. 

In opposition, the Harounian Respondents argue that Appellant’s claims are 

primarily equitable simply because they outnumber the legal claims.  See HR Br. 

p.59.  This argument fails.  None of the cases the Harounian Defendants cite support 

this proposition.  Rather, those cases involved claims where “the focus of the 

complaint is clearly centered” on the claims for equitable relief.  Phoenix Garden 

Rest. v. Chu, 234 A.D.2d 233, 233-34 (1st Dep’t 1996) (merely tacking on request 

for damages did not warrant jury); New Media Holding Co. v. Kagalovsky, 118 

A.D.3d 68, 79 (1st Dep’t 2014) (defendants primarily sought recission); Bent v. 

Witter, 162 A.D.2d 318, 318 (1st Dep’t 1990) (primary relief was accounting); 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=AHkwITdVcJNQQBLl5dNyGg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=0P0VEZ0HnXpNhHVREd6Taw==
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RT4-NSY0-003V-B373-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=5d4ccfbc-4423-48ad-8ee2-685d64eeb538&crid=4216a464-1fc7-4ab6-9c7d-4e013ce4f177&pdsdr=true#/1eb9d4ee-9b12-4d6f-a1b9-b67ac2926034
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C38-55D1-F04J-70H6-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=cac80564-867c-427f-a389-bd233caf75cb&crid=a3767713-f8a8-4852-9814-6d4d4502cf9d&pdpinpoint=PAGE_79_3325&pdsdr=true#/3c906c39-7bbb-4c38-bfbf-94e0179a1643
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C38-55D1-F04J-70H6-00000-00&pdcontentcomponentid=9092&ecomp=6xgg&earg=pdsf&prid=cac80564-867c-427f-a389-bd233caf75cb&crid=a3767713-f8a8-4852-9814-6d4d4502cf9d&pdpinpoint=PAGE_79_3325&pdsdr=true#/3c906c39-7bbb-4c38-bfbf-94e0179a1643
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-9910-003V-B072-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=b81d04b4-73db-434c-af31-ce038e6299d0&crid=8debfc8f-ee10-42bd-9737-7338c86fe972&pdisdocsliderrequired=true&pdpeersearchid=8db6cec9-df29-4346-82d5-8c3a68c4553f-1&ecomp=6xgg&earg=sr0#/8c6ead77-685b-403a-bdd4-30c5cfd01d27
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People v. Grasso, 2006 WL 5111081 (Sup. Ct. N.Y. County Aug. 10, 2006).  Here, 

by contrast, the focus of Appellant’s complaint is Mark’s years of rampant looting.   

Equally meritless is the Harounian Respondents’ argument that by bringing 

her claims derivatively on behalf of the Family LLCs, Appellant is necessarily 

seeking equitable relief.  The law is clear that derivative claims are properly 

submitted to a jury where the “main thrust” of the claims is legal (i.e., for money 

damages) rather than equitable.  See, e.g., Abrams v. Rogers, 1992 WL 12664210 

(Sup. Ct. N.Y. County Nov. 24, 1992) (“legal claims are not magically converted 

into equitable issues by their presentation to a court of equity in a derivative suit”), 

aff’d 195 A.D.2d 349, 349 (1st Dep’t 1993) (affirming denial of motion to strike jury 

demand); KNET, Inc. v. Ruocco, 145 A.D.3d 989, 992 (2d Dep’t 2016) (derivative 

claim that “‘would permit a judgment for a sum of money only’ is triable by a jury”); 

Ross v. Bernhard, 396 U.S. 531, 538 (1970); Fedoryszyn v. Weiss, 62 Misc. 2d 889, 

890 (Sup. Ct. Nassau County 1970).  Thus, New York courts routinely submit 

derivative claims to a jury.  See, e.g., Napolitano v. Angnello, 33 A.D.3d 681, 681-

82 (2d Dep’t 2006) (affirming jury verdict on derivative claim); Chien v. Chien, 276 

A.D.2d 426, 426 (1st Dep’t 2000) (same); Itzkowitz v. Ginsburg, 2022 N.Y. Misc. 

LEXIS 743, *4 (Sup. Ct. Kings County Feb. 14, 2022) (denying motion to strike 

jury demand in derivative action).   

https://1.next.westlaw.com/Document/I5f2d455ead7a11dc9876f446780b7bdc/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2006+WL+5111081
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S2R-7C20-003V-B2JF-00000-00&pdcontentcomponentid=9092&pdislparesultsdocument=false&prid=e61ae20a-650f-42e9-bc02-6cffbea6f2cc&crid=a7715e4b-1df1-4d5c-bfbf-df3acf5a5a47&pdisdocsliderrequired=true&pdpeersearchid=82cb8f1e-aeac-4a86-9869-33c5ec97b7b2-1&ecomp=bxgg&earg=sr0#/document/377cd9da-3357-430a-bdbb-abb8958b14e2
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MH0-DR01-F04J-71DS-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=6feb9357-0a16-40d2-bf77-b19d3f0de71c&crid=3c22dac2-749f-4ee1-93a2-6f26e463e539&pdsdr=true#/document/89ff8057-b998-497d-a19d-a05b1cea445b
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-F2W0-003B-S410-00000-00&pdcontentcomponentid=6443&ecomp=bxgg&earg=pdsf&prid=b13fbb41-2d6a-446d-9b01-b96793fa707b&crid=98a68baa-1087-47e2-8331-ff26c09b4d1d&pdsdr=true#/document/143599c9-1a52-453b-98c5-fcdbe3697036
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3RRS-B5V0-003C-D1BP-00000-00&pdcontentcomponentid=9095&ecomp=bxgg&earg=pdsf&prid=017d17b0-d420-42e1-93ea-e373f5265f1a&crid=69d492b9-36d3-452f-a208-592130c69667&pdsdr=true#/document/924137a4-d055-4408-8833-7eccfd2e80af
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4M3S-M5R0-0039-447C-00000-00&pdcontentcomponentid=9092&ecomp=bxgg&earg=pdsf&prid=1c299fa0-f02f-45f5-844b-77631025e5d0&crid=372e9f4b-fbee-4ca2-a0f2-ce9ad3b1b512&pdsdr=true#/document/2399d9ed-d212-4fdc-aaaa-f698300ce552
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Finally, the Harounian Respondents’ attempt to selectively read a prior appeal 

brief into an admission that Appellant’s claims are primarily equitable is meritless.  

As is evident from the full argument section of the brief cited by the Harounian 

Respondents, Appellant’s prior argument was merely that her breach of fiduciary 

duty claim was part of a complaint that originally sought only an accounting, but 

now seeks both legal and equitable relief, which warranted a six-year statute of 

limitations period. 

CONCLUSION 

For the foregoing reasons, the Court should reverse the Decision. 
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