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The Harounian Respondents respectfully submit this brief in opposition to the 

appeal by plaintiff/appellant Mehrnaz Homapour (“Appellant”) of five separate 

summary judgment rulings and an order striking Appellant’s jury demand by 

Supreme Court, New York County (Hon. Joel M. Cohen).1 

COUNTERSTATEMENT OF QUESTIONS PRESENTED 

1. Did Supreme Court correctly dismiss Appellant’s Fifth Cause of Action 

for fraud where Appellant admitted she never read or asked questions about the 

Family LLC operating agreements that she alleges she was fraudulently induced into 

signing? 

Answer:  Yes. 

2. Did Supreme Court correctly dismiss Appellant’s Tenth Cause of 

Action for a constructive trust as against defendant-respondent Mark Harounian 

(“Mark”), who is the Family LLCs’ sole Manager, where the governing operating 

agreement expressly bars Appellant from seeking equitable relief from the Manager 

and limits Appellant’s remedy, if any, to money damages? 

 
1 The Harounian Respondents include:  (a) Mark Harounian (“Mark”); (b) 3M Properties LLC, 
Balance Property LLC, JAM Realty NYC LLC, United Chelsea LLC, United East LLC, United 
Fifth LLC, United Flatiron LLC, United Greenwich LLC, United Hay LLC, United Nationwide 
Realty LLC, United Prime Broadway LLC, United Prime LLC, United Seed LLC, United Village 
LLC and United West LLC (collectively, the “Family LLCs”); and (c) 172 Mulberry Realty LLC, 
1007 Lex Ave LLC, 163 Chrystie LLC, Jacob NY Holdings LLC and Jacob NY Holdings Ltd. 
(collectively, the “Harounian LLCs”). 
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Answer:  Yes – and Supreme Court’s ruling is consistent with a prior ruling 

by the Second Department in a related action:  Harounian v. Harounian, 198 A.D.3d 

734, 738-39 (2d Dep’t 2021). 

3. Did Supreme Court correctly dismiss Appellant’s same constructive 

trust claim as against the Harounian LLC defendants-respondents where there was 

no evidence of a promise or confidential relationship between the Harounian LLCs 

and Appellant? 

Answer:  Yes. 

4. Did Supreme Court correctly dismiss a separate constructive trust claim 

(Appellant’s Fourteenth Cause of Action) against Mark as time-barred where there 

was no genuine dispute of material fact that Mark repudiated his alleged promise to 

hold certain real property as a mere nominee in 2003, more than six years before 

Appellant asserted this claim? 

Answer:  Yes. 

5. Did Supreme Court correctly dismiss Appellant’s Eleventh Cause of 

Action for a mandatory injunction removing Mark as the Family LLCs’ Manager 

where the companies’ operating agreements prohibit such relief as a matter of law? 

Answer:  Yes. 

6. Did Supreme Court correctly dismiss the portion of Appellant’s 

derivative breach of fiduciary duty claim (her First Cause of Action) against Mark 

https://1.next.westlaw.com/Document/I4aa155302c4711ecadba86f4038ea0bd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=198+A.D.3d+734
https://1.next.westlaw.com/Document/I4aa155302c4711ecadba86f4038ea0bd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=198+A.D.3d+734
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based upon his alleged activities with co-respondent Orange & Blue LLC (“O&B”) 

as non-justiciable where there was no genuine dispute of fact that the Family LLCs 

suffered no harm? 

Answer:  Yes. 

7. Did Supreme Court correctly strike Appellant’s jury demand where (a) 

the Family LLCs’ operating agreements include jury waiver provisions, and, 

independently, (b) Appellant primarily asserts derivative claims and seeks equitable 

relief? 

Answer:  Yes. 

COUNTERSTATEMENT OF THE CASE 

This case between siblings concerning the management of family-owned real 

estate companies is now in its eleventh year.  The primary questions are whether 

Mark was entitled to receive, and did receive, reasonable compensation from the 

Family LLCs for being their sole Manager, which included managing a real property 

portfolio worth hundreds of millions of dollars.  Appellant contends that Mark was 

not entitled to any compensation from the Family LLCs, and that all of the money 

he took from them constitutes “looting.”  That theory will be tried before Justice 

Cohen in early-July as part of Appellant’s derivative breach of fiduciary duty and 

related claims, which have not been dismissed.   
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What Justice Cohen dismissed last summer at summary judgment – 11 months 

before the scheduled trial date, and following years of discovery that included the 

exchange of over 88,000 documents comprised of over 624,000 pages, as well as 27 

total days of depositions that were almost all personally supervised by a court-

appointed special referee – were a number of unsupported or duplicative claims that 

Appellant kept concocting and larding into her pleading through three amendments. 

To credit Appellant’s arguments, one would have to believe her that Justice 

Cohen, on a repeated basis, “simply ignored” admissible evidence and case law that 

Appellant supposedly put before him at summary judgment.  Twelve times in her 

appeal brief, Appellant accuses Justice Cohen of “ignoring,” “simply ignoring” or 

“completely ignoring” the record and the law.  In addition to being disrespectful, 

Appellant’s arguments are untrue. 

Appellant had numerous (but not all) of her claims dismissed at summary 

judgment for straightforward reasons:  she presented no admissible evidence or apt 

law to save those contrived claims.  As she does here, Appellant made almost no 

effort below to deal with the record facts, including her own fatal testimony and 

admissions.  Instead, Appellant relied on unsupported bombast and hyperbole, which 

were the only things that Justice Cohen (rightly) ignored.   

Appellant tries the same approach here, except this time she advances new 

factual narratives – still unsupported by admissible evidence in the record – and new 
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(and equally meritless) legal theories that she did not argue to Justice Cohen except 

belatedly in a non-appealable so-called motion for “reconsideration” that was 

appropriately denied.  Appellant makes no showing that Justice Cohen committed 

any reversible errors in his summary judgment decision of August 8, 2025 (the 

“Decision”).   

The case is finally trial-ready.  Justice Cohen rendered the rulings that are the 

subject of this appeal, and set a trial date of July 6, 2026, long ago.  (NYSCEF 1881.)  

Appellant dragged her feet before perfecting this appeal, including seeking and 

receiving an extension from this Court.  Each of Justice Cohen’s rulings should be 

affirmed and this case should be tried as scheduled. 

COUNTERSTATEMENT OF FACTS 

Many of the following facts are important for this Court’s understanding of 

the parties, their real estate businesses, and the context in which Appellant’s 

arguments on appeal arise.  Appellant purports to address the same background 

issues in her brief, but she avoids most of the record facts described below – indeed, 

to try to make the record as confusing as possible, Appellant elected not to file a 

Joint Record on Appeal and to proceed instead through a cherrypicked index of the 

lower court docket.  That docket is appropriately supplemented by this opposition. 

Appellant’s assertion that, “[i]mportantly, all agreed that Mark was not 

entitled to cash compensation” from the Family LLCs for his sole management of 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=3yvC8A21fYu/g9Yxy72qVQ==
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those companies – which he grew from one company owning one building in the 

1980s to 16 companies owning over 25 buildings worth hundreds of millions of 

dollars upon minimal leverage today – is false.  (App. Br. at 10.)  Appellant will have 

her chance to prove that Mark was supposedly entitled to “no” compensation from 

the Family LLCs at the scheduled trial of her breach of fiduciary duty, corporate 

waste and related claims (which were not dismissed).  For this Court’s benefit, the 

parties’ actual history is as follows: 

A. Mark’s Introduction To The Harounian Family Businesses 

Mark’s and Appellant’s father, Jacob Harounian (“Jacob”), started the 

Harounian family businesses upon his and his family’s emigration from Iran in the 

1970s.  (A-5154 at Response to Statement Nos. 4-5.)  Jacob was a dominating, 

patriarchal figure in this culturally traditional, Persian family.  (A-5154 at Response 

to Statement No. 6 (RA-212 at 54:2-24; RA-230 at 100:2-12; RA-562 at 140:5-14; 

RA-728-29 at 165:21-166:24; RA-777 at 163:3-22; RA-192 at 989:6-11).) 

Jacob had Mark drop out of college in the 1980s to work with him so that he 

could “teach” Mark “how to work and do business.”  (A-5155 at Response to 

Statement Nos. 7-8 (RA-73-78 at 75:4-80:17; see also RA 86-87 at 94:7-95:20; RA-

117-18 at 319:4-320:12; RA-520 at 30:8-21).)  Mark “learned his business skills 

from [Jacob].”  (RA-78 at 80:15-17; see also  RA-72-75 at 74:22-77:5; RA-77 at 

79:4-18; RA-118-19 at 320:8-321:8.)  Jacob did not similarly have Appellant and 
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Appellant’s and Mark’s other sibling, Mehrnosh Piroozian (“Mehrnosh”), drop out 

of college to join the family businesses.  (A-5156 at Response to Statement No. 9.)  

Instead, Jacob expected that his daughters (i.e., Appellant and Mehrnosh) would “get 

married” and have husbands who would provide for them.  (A-5156 at Response to 

Statement No. 11 (RA-82-87 at 90:3-95:14).) 

Mark, on the other hand and in Jacob’s estimation, was the “Harounian” 

namesake, who, as a husband and father, would have to provide for himself and his 

own family, and who would also build and promote the Harounian name “[f]or the 

benefit and improvement of [Jacob’s] future generations.”  (A-5164 at Response to 

Statement No. 34; RA-110 at 241:7-20; RA-58-60 at 37:20-39:21; RA-66 at 60:2-6; 

RA-107-08 at 238:21-239:22.)  Above all, Jacob wanted to ensure that Mark would 

enhance the Harounians’ standing in their Persian community as successful 

businessmen.  (RA-58-60 at 37:20-39:21; RA-74-77 at 76:9-79:18; RA-109 at 

240:5-11; RA-110 at 241:14-20.)   

In particular, Jacob wanted the community to see that he and Mark were 

successful enough to live, in Jacob’s words, “top comfortable,” meaning “better than 

kings.”  (RA-58-60 at 37:20-39:21; see also RA-65-66 at 59:13-60:6; RA-106-07 at 

237:7-238:14.)  Jacob took “100 percent” pride in Mark’s open displays of wealth, 

which reflected the success of their family business and, by extension, of Jacob’s 

example and teaching.  (RA-58-60 at 37:20-39:21.) 
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B. Jacob Taught Mark To Take Whatever Money From The  
Businesses He Wanted For His And His Family’s Personal Expenses 

 
Jacob made Mark his business partner and taught Mark since his young-20s 

that Harounian company money was, in effect, their personal money, which they 

should take at will to provide for their various “top comfort[]” personal needs.  (RA-

57 at 30:6-19; RA-58-60 at 37:20-39:21; RA-65-66 at 59:13-60:6, RA-72-74 at 

74:22-76:15; RA-76-77 at 78:21-79:18; RA-79-81 at 87:24-89:23; RA-90-92 at 

104:22-106:6; RA-95-96 at 193:23-194:18; RA-106-108 at 237:7-239:22; RA-114 

at 301:9-17; RA-117-19 at 319:4-321:8; RA-127-133 at 387:17-393:12.) 

In or about 1985, Jacob (known familiarly as “Jack”) and Mark formed a 

partnership called JAM Realty to enter the New York real estate market.  (RA-8 ¶¶ 

32-33; A-3261-62.)  “JAM” stands for “Jack and Mark.”  (RA-93 at 108:13-15; A-

455-56 ¶ 9.)  Jacob testified that both he and Mark liberally supported themselves 

with JAM’s business proceeds.  The following examples of Jacob’s testimony are 

illustrative: 

Q.  And you took money from JAM Realty so that your entire family would 
benefit from that money, ….  Correct? 
      *** 
 
A.  What would I be doing with it?  I lived by it.  I paid for my daily life, daily 
expenses.  I didn’t do anything else. 

 
(RA-95-96 at 193:23-194:18.) 
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Q.  [W]here did you think Mark was getting all the funds to pay for his and 
his family’s living expenses? 

*** 
A.  I have established business.  We run our business…. 

*** 
Q.  Your understanding was Mark was getting all the money from the 
established business as you call it.  Is that right? 

*** 
A. Yes. 

*** 
Q.  [W]hat was your basis for knowing that Mark was getting his money from 
the, quote-unquote, established business? 

  
A.  His expenses were provided for. 

  
Q.  What do you mean by that answer? 

  
A.  The withdrawals or compensations were enough for his expenses. 

  
Q.  The withdrawals or compensations from where? 

  
A.  From the established business. 

 
(RA-127-133 at 387:17-393:12.) 
 

Q.  Why didn’t you tell Mark that he had to return the 150,000 that he had 
taken [from JAM Realty]? 

***  
A.  When your child comes to you and says, “I have children.  They will go 
to school, they will go to college, I need to buy something to rent,” and those 
are my grandchildren, I did not ask for return of $150,000. 
 

(RA-103 at 234:14-23.) 
 

Q.  Did you ever tell Mark to pay back money he had spent using the [JAM 
Realty] American Express – 

*** 
A.  A father never asks his son to pay him back. 

 
(RA-57 at 30:6-19.) 
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Jacob, who had been an accountant in Iran, routinely (every six weeks or so) 

reviewed the Family LLC bank statements and JAM Realty’s ledgers and approved 

all of the money that Mark took for himself, which Mark openly recorded.  (A-5166 

at Response to Statement No. 38 (RA-54-56 at 22:15-24:17; RA-106-07 at 237:7-

238:14; RA-112-13 at 291:9-292:12; RA-131-33 at 391:12-393:12; RA-175-76 at 

678:7-679:5; RA-178-79 at 685:21-686:6; RA-575 at 276:3-18; A-5860-937; A-849-

80; RA-1751-52 ¶¶ 20-23; A-4286-449); RA-67-68 at 66:20-67:12; RA-69 at 68:7-

13.)  As discussed more below, Jacob made these decisions on behalf of his daughters, 

Appellant and Mehrnosh, as well.  Jacob testified that he never objected to the 

amount of money Mark used from the Family LLCs to support his lifestyle: 

Q.  Was there a limit, in your view, of what was reasonable for Mark to 
spend to live comfortably? 

*** 
A.  It was not my business. 
Q.  So did you ever have a discussion with Mark about his lifestyle? 
 

*** 
A.  Never. 

 
(RA-144 at 501:12-21; see also RA-854-57 at 234:21-237:14.) 

Ignoring all of this testimony, Appellant now perseverates that Mark admitted 

during his deposition that he “took whatever money he wanted from the Family 

LLCs” to live his openly luxurious lifestyle.  (App. Br. at 13 (citing A-1315 at 65:10-

18, A-1318 at 77:2-25); see also RA-528-29 at 63:10-64:11.)  Mark’s truthful 

testimony regarding his manner of compensating himself by taking what he needed 
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from the Family LLCs to live a “top comfortable” lifestyle was exactly what Jacob 

taught him to do, exactly what Jacob and Mark’s sisters knew he was doing (which 

Mehrnosh has confirmed through her testimony), and exactly what Jacob had always 

approved.  (A-304-305; A-309 ¶¶ 8-11.)  Again, these issues will be the subject of 

the trial regarding Appellant’s breach of fiduciary duty, waste and related claims. 

C. Fighting Between The Homapours And The Piroozians  
Causes Mark To “Withdraw” From The Family LLCs,  
Prompting Jacob To Take Steps To Convince Him To Stay 

 
In or about the late-1980s, Jacob decided to include his daughters, Appellant 

and Mehrnosh, as purely passive, minority co-members of the growing Family LLCs.  

(A-5159 at Response to Statement No. 19 (A-456 ¶ 13; RA-546-47 at 94:24-95:3; 

RA-97 at 216:4-11; A-309 ¶ 11).)  Appellant and Mehrnosh were to have no say in 

the management of the Family LLCs or in any decision-making.  (RA-97 at 216:4-

11; RA-229 at 98:3-12; RA-382-84 at 542:22-544:8.)  In Jacob’s view, the Family 

LLCs were really only “two people”:  “[t]he father and the son.”  (RA-160-64 at 

574:18-578:4.)  Jacob’s daughters, in his words, “had nothing to do with it.”  (RA-

195-96 at 1106:21-1107:5.)2 

 
2  To make herself appear more involved, Appellant misrepresents that “Jacob and his children 
orally agreed … [that] they would only purchase Manhattan properties south of 90th Street through 
the Family LLCs, and would not compete with each other for properties in that area.”  (App. Br. 
at 9.)  That is Appellant’s third version of a story that she concocted and repeatedly changed during 
the litigation to try to deal with dispositively unfavorable facts.  The record actually reflects:  (1) an 
express right-to-compete provision in the Family LLCs’ governing documents; and (2) a history 
by Appellant and her husband themselves competing with the Family LLCs, including for 
properties in Manhattan “south of 90th Street.”  (RA-257-58 at 173:15-174:5; RA-408-11 at 97:23-
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In or about late-2009, Appellant’s and Mehrnosh’s husbands, who had their 

own real estate business together, began fighting and suing each other.  (A-5170 at 

Response to Statement No. 45.)  Jacob testified that “[o]ur misfortunes started from 

this point, that the two sons-in-law had problems together,” adding that, “[i]f there 

were none or there were no problems we would not have in this dark hole, this dark 

catastrophe now.”  (RA-149-56 at 535:20-542:7.)  Jacob explained that the fighting 

between his sons-in-law caused Mark to become “withdrawn” from the family and 

the Family LLCs as he watched his brothers-in-law and sisters tear the family apart 

through recriminations and lawsuits.  (Id.) 

Mark told Jacob he wanted to split off from the Family LLCs and start his 

own real estate business.  (Id.; RA-541 at 85:5-18; RA-598-601 at 432:24-435:10; 

RA-641 at 204:6-16; RA-805-08 at 33:4-36:11.)  To comfort Mark that the brothers-

in-law would not be allowed to interfere with how Mark managed and took money 

for himself from the Family LLCs, Jacob amended his Will in February 2010 to 

express that Mark: 

shall be entitled to receive adequate compensation for his services to 
any … limited liability company or partnership … in which my estate 

 
100:21; RA-455-57 at 351:7-353:2; RA-457-60 at 353:13-356:16; RA-460-62 at 356:21-358:17; 
RA-462-64 at 358:24-360:21; RA-485-86 at 225:22-226:8; A-740-848.)  The record also reflects 
that the so-called oral agreement was not between “Jacob and his children” – Appellant had to 
concede during her deposition she was never present for any such alleged “oral agreement” – but 
was allegedly between Appellant’s husband and Mark, the purported terms of which Appellant and 
her husband kept conveniently changing during their depositions.  (RA-396-97 at 79:24-80:12; 
RA-400-01 at 83:15-84:24; RA-403-04 at 86:18-87:9; RA-452-53 at 327:20-328:22; A-5216 at 
Response to Statement 122.) 
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or any trust herein created may be interested, notwithstanding that he 
may be in a position to determine, or control the determination of, the 
amount of such compensation. 
 

(A-491-92 at Article Eighteenth; see also RA-598-601 at 432:24-435:10.)  The 

lawyer who prepared Jacob’s 2010 Will, Alan Winters (“Winters”), has confirmed 

that the above-quoted provision concerned Mark’s right to compensate himself from 

the Family LLCs specifically.  (RA-801-02 at 22:17-23:3; RA-803-04 at 25:14-26:5; 

RA-805-08 at 33:4-36:11.)  

Because of Jacob’s confirmation that he would not allow other family 

members to interfere with Mark’s management of, and self-determined 

compensation from, the Family LLCs, Mark did not “withdraw” from them.  (RA-

532-33 at 67:21-68:11; RA-598-601 at 432:24-435:10; RA-663-64 at 69:10-70:2.) 

D. Jacob Executes Additional Documents In 2012  
To Further Ratify Mark’s Compensation Entitlement,  
Including Amending Family LLC Operating Agreements 

 
The fighting between Mark’s sisters and brothers-in-law worsened between 

2010-12, and Mark renewed his desire to Jacob in 2012 to split from the Family 

LLCs as a result.  (A-5175-76 at Response to Statement No. 55; RA-660 at 52:2-18; 

RA-662-64 at 68:25-70:2; RA-723 at 122:5-14.)  Jacob again agreed to execute a 

number of additional documents to further assuage Mark’s concerns and protect 

Mark from the type of claims that are nevertheless being asserted against him in this 

case by Appellant and her husband, Shahriar Homapour (“Shahriar”), whom 
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discovery revealed is the architect behind Appellant’s lawsuit.  (RA-662-64 at 68:25-

70:2; A-4048; A-501-25; A-3304-A-3953.) 

1. Jacob Has Appellant Grant Him Power of Attorney 
 
In January 2012, Jacob had his daughters – but not Mark – execute Durable 

General Powers of Attorney, giving Jacob formal authority to make all Family LLC 

decisions for them and to sign their names to Family LLC documents.  (A-5177 at 

Response to Statement Nos. 58-60 (A-4049-55; A-494-500; RA-232-33 at 104:11-

105:9).)  Jacob testified unequivocally that having Appellant and Mehrnosh execute 

Powers of Attorney was his idea, not Mark’s (as Appellant baselessly asserts).  (App. 

Br. at 28; RA-145-46 at 520:11-521:7; RA-147 at 522:7-12; RA-148 at 528:4-11; 

accord id., RA-637-39 at 199:2-201:11; RA-641 at 204:6-16.)  Jacob also admitted 

he had been signing his daughters’ names to Family LLC documents and making 

decisions for them concerning the Family LLCs as a de facto matter prior to the 

Powers of Attorney being executed, without his daughters ever objecting.  (RA-642 

at 209:4-25; A-3996 ¶¶ 8-9; A-619-622; RA-192 at 989:6-11; RA-195-96 at 

1106:21-1107:5; RA-204 at 1217:5-19; RA-212 at 54:2-14; RA-227-28 at 93:3-

94:20; RA-231 at 101:6-9; RA-234-35 at 107:17-108:25; RA-363-64 at 417:23-

418:4; A-309 ¶ 11.) 
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2. Jacob Executes A Family LLC Resolution On  
Behalf Of Himself And Appellant Confirming Mark’s  
Right To Use Family LLC Funds For His Personal Use 

 
In July 2012, in connection with Mark’s refinancing of his home, Mark’s 

lender required proof of the source of his income.  (RA-793-95 at 165:8-167:11; RA-

754-55 at 71:11-72:13.)  Jacob signed a “RESOLUTION” for JAM Realty providing 

that: 

Mark Harounian has access to the business funds account of Jam Realty 
Co., maintained at Valley National Bank (account number ending in 
5463) which may be used by Mark Harounian for his personal use. 
 

(A-4048.)  Jacob signed the RESOLUTION for himself and his daughters pursuant 

to his Powers of Attorney.  (RA-134-35 at 420:14-421:3; RA-138 at 424:2-15; RA-

756-57 at 73:4-74:6; RA-914-15 at 14-15; RA-923 at 23; RA-939 (“Q-1a” & “Q-1b” 

Signatures).)  Jacob testified that he understood the RESOLUTION meant Mark 

could use Family LLC funds (kept through a central money market account with 

JAM Realty) to pay for his “[p]ersonal life.  Daily life.”  (RA-139 at 429:9-17; RA-

755 at 72:8-13; RA-758-59 at 75:15-76:4.)  The RESOLUTION reflects Jacob’s 

intention and agreement throughout the relevant time, for both himself and his 

daughters, that Mark was to live a “top comfortable” lifestyle directly from the 

Family LLCs’ funds.  (RA-58-60 at 37:20-39:21; see also RA-65-66 at 59:13-60:6; 

RA-106-07 at 237:7-238:14.) 
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3. Jacob Executes His Trust Agreement Confirming  
Mark’s Right To Compensation From The Family LLCs 
 

In December 2012, Jacob executed the Jacob Harounian Family Trust 

Agreement No. 1, which was formed for the benefit of Mark and his children, to 

which Jacob assigned a substantial portion of his Family LLC membership interests.  

(A-5184 at Response to Statement Nos. 73-74.)  This trust agreement included the 

same language from Jacob’s 2010 Will concerning Mark’s right to “determine, or 

control the determination of, the amount of such compensation” that Mark took from 

the Family LLCs.  (A-523-524 at Article Seventeenth.)   

4. Appellant Executes 11 Family LLC Operating Agreements 
  Providing For Mark’s Entitlement To Reasonable Compensation 
 
On December 12, 2012, there was an in-person signing ceremony held where 

Mark, Jacob, Appellant and Mehrnosh all attended and signed 11 Family LLC 

operating agreements that Winters had drafted for the companies in which Jacob or 

his trusts were minority members, including six Amended Operating Agreements 

and five new operating agreements for five newly formed Family LLCs.  (A-5186, 

5188 at Response to Statement Nos. 79, 81; A-3364-3755; A-3786-3953; RA-271-

72 at 220:16-221:15; RA-293-94 at 274:18-275:4; RA-298-99 at 281:22-282:3; RA-

299-301 at 282:17-284:5; RA-301-02 at 284:20-285:25; RA-303-04 at 286:12-

287:14; RA-304-05 at 287:24-288:8; RA-306-07 at 289:16-290:17; RA-310 at 

293:3-16; RA-311 at 294:5-12; RA-311-12 at 294:25-295:9; RA-324-25 at 308:15-
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309:4; RA-326 at 310:10-15, RA-348 at 349:15-20; RA-352-53 at 369:16-370:9; 

RA-374 at 477:17-20; RA-586-89 at 390:21-393:20.)   

Winters testified that he prepared these operating agreements in consultation 

with both Mark and Jacob.  (A-5188 at Response to Statement No. 81.)  Winters 

included in each of these 11 operating agreements a section entitled “Salaries,” 

which provides:  “The manager [Mark] shall be entitled to reasonable compensation 

for services to the company.”  (A-5188 at Response to Statement No. 82 (A-3393 § 

8.10; A-3445 § 8.10; A-3493 § 8.10; A-3545 § 8.10; A-3597 § 8.10; A-3644 § 8.10; 

A-3697 § 8.10; A-3741 § 8.10; A-3827 § 8.10; A-3875 § 8.10; A-3923 § 8.10).) 

Winters testified that the “reasonable compensation” provision was his idea.  

(A-5189 at Response to Statement No. 83 (RA-835-36 at 105:24-106:13).)  Certain 

earlier versions of Family LLC operating agreements had included manager 

compensation provisions in varying language.  The 1995 operating agreements for 

3M Properties LLC, which was the first Family LLC operating agreement, stated:  

“The compensation of each officer shall be such as the Members may from time to 

time determine.”  (A-5169 at Response to Statement No. 43 (A-614 at Article IV, 

Section 5; RA-10 ¶¶ 43-44).)  The April 2005 operating agreement for United East 

LLC – which Appellant holds out as the model operating agreement in her pleading 

– stated:  “The Managers shall receive, as compensation for the service of the 

Managers to the Limited Liability Company any amount determined by unanimous 
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consent of the Members.”  (A-5169 at Response to Statement No. 44 (A-3113 § 

4.16).)  The operating agreements prepared by Winters in 2012 created a standard 

and uniform compensation provision across the LLCs. 

E. Appellant Admitted That Mark Was Entitled To Take  
Money From The Family LLCs As His Compensation 

 
Appellant’s insistence that Mark was not entitled to any compensation from 

the Family LLCs is false and revisionist.  Critically, Appellant admitted during her 

deposition that Mark was not prohibited from taking money from the Family LLCs 

to fund his lifestyle, and that he could do so “[j]ust by telling us.”  (RA-227-28 at 

93:3-94:20.)  The trial in this case will show that Mark did exactly that, with 

Appellant’s knowledge and with Jacob’s constant imprimatur and approvals (both 

for himself and for Appellant). 

Appellant points to a so-called “July 2015 memorandum [from Winters] to 

Mark, memorializing that Mark’s compensation was his outsized equity grant” only.  

(App. Br. at 10-11, 34, 43.)  Appellant ignores that the document she relies upon is, 

in fact, a “DRAFT” internal memorandum that Winters testified was mistaken and 

incorrect as to Mark’s reasonable compensation entitlement.  (A-3980-81; RA-858-

59 at 262:10-263:3; RA-860-61 at 265:6-266:14, 269:23-270:12; RA-762-67 at 

106:14-111:6.) 

Appellant also ignores that, by her own admission, “the Family LLCs’ profits 

would not be distributed” to the members except for tax-paying purposes.  (A-4104.)  
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An “outsized equity grant” to Mark, therefore, would not have yielded any 

compensation to Mark, rendering him income-less – Mark’s sole occupation for 

decades has been the management of the Family LLCs.  Appellant and Jacob both 

admitted they knew Mark’s compensation was not limited to “equity,” and admitted 

they knew of Mark’s luxurious lifestyle (which Jacob encouraged).  (RA-265-67 at 

191:6-193:2; A-2212 at 195:8-15; RA-54-56 at 22:15-24:17; RA-58-60 at 37:20-

39:21; RA-123-26 at 378:6-381:15; RA-127-33 at 387:17-393:12; RA-158-59 at 

560:12-561:21.) 

F. Appellant’s Execution Of The 11 Winters-Drafted Operating Agreements 

Appellant admits she signed each of the 11 Winters-drafted Operating 

Agreements on December 12, 2012 without reading anything, without asking to read 

anything, and without asking any questions.  (A-5193 at Response to Statement Nos. 

86-87.)  Appellant thus cannot say what provisions were in the Operating 

Agreements drafted by Winters at the time she signed them.  As Appellant testified:  

“I am not sure what I signed.”  (RA-272 at 221:16-23.) 

After exhaustive, years-long discovery closely supervised by a special referee, 

there was not a scintilla of evidence to support Appellant’s claim that any provisions 

were added by Mark, or by anyone else, to any of these 11 Operating Agreements 

after Appellant signed them on December 12, 2012.  (RA-835-36 at 105:2-106:22; 

RA-586-89 at 390:21-393:20; A-4259 ¶ 40.)  In her Counter-Statement of Material 
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Facts, Appellant was forced to finally admit that she has no supporting evidence of 

any post-execution changes to the Operating Agreements being made.  (A-5198 at 

Response to Statement No. 93.)   

Appellant nonetheless asserts she was misled on December 12, 2012 into 

thinking the Winters-drafted Operating Agreements were almost entirely unchanged 

from prior versions.  But Appellant presented absolutely no admissible evidence of 

any misrepresentations made to her before or during the December 12, 2012 signing 

ceremony; in her summary judgment papers, Appellant did not include a single 

citation to the record in support of her assertion.  (A-5133.)   

Contrary to her position that Mark supposedly misrepresented facts to her 

about the Operating Agreements she signed on December 12, 2012, Appellant 

repeatedly admitted during her deposition that she does not remember ever being 

told anything by Mark, and that she does not remember asking any questions of Mark 

about what she was being asked to sign.  (RA-272 at 221:3-23; RA-294-95 at 275:9-

276:20; RA-296-97 at 279:17-280:25; RA-298-99 at  281:22-282:16; RA-300-01 at 

283:12-284:17; RA-302-03 at 285:12-286:11; RA-304 at 287:2-23; RA-305-06 at 

288:13-289:13; RA-307-08 at 290:4-291:4; RA-310-11 at 293:22-294:4; RA-311 at 

294:13-24; RA-312 at 295:14-22; RA-326 at 310:8-24; RA-348 at 349:15-20; RA-

374 at 477:17-20.)  Appellant’s assertion that Justice Cohen made a finding in this 

regard that supposedly was “[c]ontrary” to her testimony is false.  (App. Br. at 27.)   
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Appellant also admitted in her Counter-Statement of Material Facts that there 

was no discussion about the contents of the Winters-drafted Operating Agreements, 

or of anything at all, before she signed them on December 12, 2012 – which 

contradicts her unsupported assertion to this Court that Mark supposedly “did 

everything he could” during the signing ceremony “to keep the other members 

focused on Mark’s prior representations ….”  (App. Br. at 32; A-5193 at Response 

to Statement Nos. 86-87.) 

Furthermore, Appellant’s assertion that these 11 Operating Agreement 

differed somehow from earlier versions was belied by Appellant’s admission that 

she has no recollection of having ever reviewed any earlier operating agreements; 

thus, she could not possibly say whether any provisions had ‘changed.’  (RA-1936-

37 at 250:5-251:24; RA-1940 at 254:22-25; RA-1942 at 256:5-7; RA-1943 at 

257:10-12; RA-1946-47 at 260:24-261:2; RA-1949-50 at 263:7-264:3; RA-1960-61 

at 381:22-382:23; RA-1962 at 386:17-23; RA-1965 at 389:10-16; RA-1967 at 

408:19-24; RA-1968-69 at 491:25-492:20; RA-1971 at 494:9-21; RA-1972-73 at 

524:23-525:20; A-3127-46; A-3147-66; A-3167-86; A-3187-205; A-3211-29; A-

3237-55; A-3265-78.)   

Five of the operating agreements presented on December 12, 2012 were new 

and thus could not have changed.  (A-5186 at Response to Statement No. 79; A-

3364-415; A-3416-63; A-3798-845; A-3846-93; A-3894-41.)  With respect to prior 
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versions of the other Operating Agreements, Appellant testified to a supposed past 

practice of Jacob bringing her only signature pages to sign at her home, without 

Appellant ever asking to review anything.  (RA-274-77 at 242:12-245:21; RA-342-

44 at 338:14-340:3; RA-356 at 384:6-9; RA-367-69 at 438:21-440:2; RA-372-73 at 

454:19-455:18; RA-383-84 at 543:6-544:8; A-625-26 ¶ 6.)  Appellant asserts that 

Mark “fraudulently induced [her] and Jacob to sign … by falsely claiming that ‘the 

bank’ needed fresh signatures,” and by saying “everything is the same, ‘I just need 

your signature.  It is just like before, nothing is changed.  The wording is the same.”  

(A-4124-25.)  Appellant presented no admissible evidence to support that assertion 

(let alone evidence that could have possibly satisfied her burden of proving fraud by 

“clear and convincing evidence”).  Appellant also admitted that she has no 

knowledge or evidence of what, if anything, Mark may have said to Jacob.  (RA-

234-35 at 107:17-108:9; RA-275 at 243:9-11; RA-287-88 at 266:23-267:15; RA-

291-92 at 271:4-272:6; RA-309-10 at 292:3-293:2.)   

Critically, Jacob – who has asserted a number of similar claims against Mark 

in his own, consolidated action – did not join Appellant in suing Mark for fraud.  

Indeed, Jacob had directed Winters (with Mark) as to the amendments to make to 

the Family LLC Operating Agreements.  (A-5188 at Response to Statement No. 81 

(RA-834 at 102:5-11; RA-851 at 188:5-15; RA-852-53 at 189:11-190:12).)  Jacob 

also testified that his typical practice was “[o]f course” to read and understand 
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business documents before signing them, claiming that only a “sixth grade student” 

would not do so.  (RA-136-37 at 422:21-423:20; see also RA-183-84 at 800:17-

801:8; RA-202-03 at 1182:20-1183:22.) 

During summary judgment briefing, Appellant offered a new affidavit to 

manufacture an appearance of evidence to support her fraud claim.  (A-1030 ¶ 98; 

A-4917 ¶¶ 2-5.)  In that affidavit Appellant claimed that Mark, at unidentified times 

between 2008-2011, concerning unspecified past operating agreements, supposedly 

made misrepresentations that her signatures were needed for “bank” or “estate” 

reasons and that the agreements were always the “same.”  (A-1030-31 ¶¶ 98-100; A-

5109-10.)  Putting aside the unsupported and conflicting nature of this affidavit with 

her prior deposition testimony, Appellant’s statements about past operating 

agreements were not the issue.  The issue was the Operating Agreements that 

Appellant signed on December 12, 2012 – Appellant unequivocally admitted there 

was no discussion whatsoever before she signed those Operating Agreements. 

Appellant’s further contention “that the family members had no real 

opportunity or reason to review the full documents,” numbering “over 30” that they 

signed at the ceremony on December 12, 2012, belies her assertion that she thought 

only signature pages needed to be signed.  (App. Br. at 26-27, 31; A-1030-31 ¶¶ 100-

102; A-5109-10.)  Why have 30 fully printed agreements if the members only needed 

to execute signature pages at the ceremony itself?  Why hold a signing ceremony – 
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with two estranged sisters brought together for the sole purpose of the signing 

ceremony itself – simply to get clean signature pages as a pro forma matter for “the 

bank,” which Appellant claims had been the past practice for years?  Why not at least 

ask questions about that?  Appellant presented no genuine explanations and no 

evidence to Justice Cohen that she had been “prevented” in any way from looking at 

the full operating agreements, or asking any questions about them, or asking for time 

to review them. 

Significantly, Appellant’s son, Jeffrey Homapour (“Jeffrey”), who is co-

counsel of record for her in this action, is and at the time was a real estate lawyer.  

(A-5196 at Response to Statement No. 90.)  Jeffrey drafted at least one other real 

estate company operating agreement for Appellant and other Homapour family 

members for their competing ventures.  (A-5196 at Response to Statement No. 90; 

A-786-804.)  Appellant did not ask Jeffrey to review the Winters-drafted Operating 

Agreements.  (A-5196 at Response to Statement No. 91.) 

Appellant’s husband, Shahriar, testified that Appellant occasionally asked him 

to review Family LLC operating agreements that she was being asked to sign.  (A-

5194 at Response to Statement No. 88.)  Appellant did not ask Shahriar to review 

the Winters-drafted Operating Agreements, either.  (A-5195 at Response to 

Statement No. 89 (RA-270 at 201:2-8; RA-324-27 at 308:15-311:6; RA-370-71 at 

443:10-444:5; RA-468 at 412:15-24).) 
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G. Jacob’s Execution Of The Seligson-Drafted Family  
LLC Operating Agreements On Appellant’s Behalf 

 
There are five Family LLCs that are not co-owned by Jacob or his trusts.  The 

Operating Agreements for these five Family LLCs were drafted by another attorney, 

Alexander Seligson (“Seligson”), between 2012-2014.  (A-5204 at Response to 

Statement Nos. 100-101.) 

Jacob signed the Seligson-drafted Operating Agreements for Appellant 

pursuant to his Power of Attorney.  (A-5207-5208 at Response to Statement No. 106; 

A-5210 at Response to Statement No. 112.)   

The Seligson-drafted Operating Agreements do not include the same 

compensation provision as the Winters-drafted Operating Agreements, but provide 

for Mark to receive a 64% super-distribution, or ‘override,’ in the event of any sales 

of properties by these five LLCs.  (A-3309 § 8; A-3348 § 8; A-3771 § 8; A-3964 § 

8.)  Appellant claimed the super-distribution provision was fraudulently added by 

Mark and Seligson post-execution by Jacob, but, as with the Winters-drafted 

Operating Agreements, she presented no evidence whatsoever to support that claim.  

(A-1086-98 ¶¶ 127-129, 186-192; A-5213 at Response to Statement No. 118.)  Nor 

did Jacob assert any such claim in his consolidated action. 

Appellant admits she did not read most of the Seligson-drafted Operating 

Agreements before Jacob signed them on her behalf.  (A-5207-5208 at Response to 

Statement No. 106.)  With respect to the lone operating agreement that Appellant 
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does claim to have read (for United Greenwich LLC) – which, Appellant admits, she 

read at Mark’s specific urging – Appellant claims to have refused to sign because of 

the inclusion of the super-distribution provision (which Appellant also had to 

acknowledge was not concealed by Mark from her).  (A-5209-5210 at Response to 

Statement Nos. 108-111.) 

Appellant and Jacob nonetheless also both admit that Jacob subsequently 

signed that Operating Agreement on Appellant’s behalf anyway, with knowledge of 

the super-distribution provision.  (A-5210-5211 at Response to Statement No. 112; 

A-3960-79; RA-173 at 646:2-12; RA-188-89 at 985:3-986:7; RA-190-93 at 987:24-

990:5.)  Appellant further admits she knew about, and did not object to, Jacob’s 

execution of the United Greenwich Operating Agreement on her behalf, saying that 

the matter was “a decision that father and son had made together.”  (A-5210-5212 at 

Response to Statement Nos. 112, 115, 117; RA-323-24 at 307:16-308:14.) 

Even after having admitted awareness by no later than 2014 that at least one 

of the Family LLCs’ operating agreements included terms that she now claims to 

have found objectionable, Appellant did not go back and review any of the other 

Family LLC Operating Agreements, and did not ever demand that Jacob’s or her 

signatures on any other Operating Agreements be retracted (neither did Jacob).  (A-

5212 at Response to Statement No. 117; RA-315 at 299:3-18.)  Appellant admits in 
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her pleading that she “first” reviewed the other Operating Agreements one year later, 

in 2015.  (A-1076 ¶¶ 65-66.) 

H. Jacob’s Approval Of Mark’s Use Of Family LLC  
Funds To Grow The Harounian LLCs With His Children 

 
Jacob started a practice of using Family LLC funds, kept in one interest-

bearing money market account, to form new Family LLCs that would acquire new 

properties.  (A-5160-5161 at Response to Statement Nos. 25-26; A-5860-936.)  This 

was how Jacob and Mark grew their real estate holdings, understanding that the 

reason to form different Family LLCs was to help isolate liability in the event of 

problems with any particular property.  (A-5160 at Response to Statement No. 24; 

RA-825-27 at 78:20-80:3; RA-185-86 at 900:20-901:19.)  Jacob referred to this 

practice as “building his children.”  (RA-556 at 127:13-21; RA-557 at 132:7-19; 

RA-723 at 122:5-14; RA-165-68 at 603:15-606:23; RA-171 at 643:12-22; RA-173 

at 646:13-25.) 

When Mark voiced his desire to split from the Family LLCs due to fighting 

between his sisters and brothers-in-law, he told Jacob that he wanted to start his own 

companies with his kids, the way Jacob had done with Mark and his sisters.  (A-

5170 at Response to Statement No. 45; RA-149-56 at 535:20-542:7; see also id., 

RA-541 at 85:5-18; RA-598-601 at 432:24-435:10; RA-641 at 204:6-16; RA-805-

08 at 33:4-36:11.)  Jacob, as part of his persuading Mark not to leave the Family 

LLCs, approved Mark’s use of Family LLC funds to help launch and grow separate 
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companies with his own children.  (A-5175-5176 at Response to Statement No. 55; 

RA-660 at 52:2-18; RA-662-64 at 68:25-70:2; RA-723 at 122:5-14; A-5230 at 

Response to Statement No. 147; RA-101 at 230:12-25; RA-102 at 233:12-25; RA-

103 at 234:3-23; RA-556 at 127:13-21; RA-557 at 132:7-19; RA-660 at 52:2-18; 

RA-663-64 at 69:10-70:2; RA-723 at 122:5-14.)  Those companies are the 

Harounian LLCs. 

Jacob testified that he knew and approved of Mark’s taking of money from 

the Family LLCs to acquire 1007 Lexington Avenue for the benefit of 1007 

Lexington LLC, which is one of the Harounian LLCs that Mark co-owns (as a 1% 

member) with his four children.  (RA-101 at 230:5-25; accord RA-103 at 234:3-23.)  

Jacob also testified that he knew about and “accepted” Mark doing the same to buy 

“two, three other properties without his sisters,” which were 163 Chrystie Street and 

172 Mulberry Street for those Harounian LLCs of the same names.  (RA-101 at 

230:5-25.)  Jacob further testified that he never told Mark to repay any of the funds 

he took from the Family LLCs to launch the Harounian LLCs.  (A-5234 at Response 

to Statement No. 158; RA-102-03 at 233:12-234:23; RA-177 at 682:3-18.)  These 

issues will be the subject of trial in July as part of Appellant’s breach of fiduciary 

duty and related claims. 
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I. Appellant’s Claim Concerning O&B Is Non-Justiciable 

Appellant, but not Jacob, alleged misconduct by Mark with respect to O&B, 

and alleged that Mark “has exposed the Family LLCs to astronomical liability, ….”  

(A-1064-65 ¶ 6; A-1090-91 ¶ 147.)  But Appellant also admitted that the Family 

LLCs have not been harmed because of O&B.  (RA-345 at 345:19-22; A-1088-91 

¶¶ 137-138, 147 n.6.)  Appellant alleged that she “intends to cause the Family LLCs 

to pursue all available remedies” if and “[t]o the extent that the Family LLCs incur 

any fines or other penalties” (if ever).  (A-1090-91 ¶ 147 n.6.) 

J. Appellant’s Waiver Of Her Right To A Jury Trial 

The 11 Winters-drafted Operating Agreements signed by Appellant include 

the following jury waiver provision: 

The parties each hereby waive trial by jury in any action or proceeding 
of any kind or nature in any court in which an action may be 
commenced arising out of this Agreement or by reason of any other 
cause or dispute whatsoever between them. 
 

(RA-1994 at Sec. 14.12.) 

Nearly every one of Appellant’s claims is (or was) derivative or else sought 

equitable relief, including requests for injunctive relief, rescission, declaratory relief, 

an accounting, and constructive trusts.  (A-1093-1113 ¶¶ 159-65, 167-70, 172-

77,179-84, 186-92, 194-203, 206-12, 214-19, 220-24, 226-34, 236-44, 246-53, 255-

63, 265-73 & pp. 51-52.) 
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PROCEDURAL HISTORY AND SUMMARY JUDGMENT RULINGS 

Appellant commenced her lawsuit on November 17, 2015.  (A-368-80.)  

Appellant amended her pleading as of right four months later, on March 18, 2016, 

adding, among other things, her claim for fraud.  (A-5612-57 ¶¶ 165-171.)  Appellant 

further amended her pleading two more times; her Third Amended Verified 

Complaint was filed on October 7, 2023.  (A-1062-1115.)   

Jacob commenced similar claims against Mark in Nassau County – although, 

unlike Appellant, Jacob did not sue Mark for fraud.  (RA-1-52.)  The Appellate 

Division, Second Department, ordered the dismissal of seven of Jacob’s claims on 

the basis of the Family LLC Operating Agreements that he signed.  Harounian, 198 

A.D.3d at 736-39.  Jacob’s remaining claims were transferred to Supreme Court New 

York County and consolidated with Appellant’s case.  (A-928-36; A-5592-94.)  

Supreme Court directed discovery to be supervised by a Special Referee.  (NYSCEF 

Doc. No. 640.)    

 Following discovery, Appellant, Jacob and the Harounian Respondents all 

moved for summary judgment.  (A-302-303; A-1003-1004.)  Supreme Court issued 

its summary judgment rulings on August 8, 2025, including the following rulings 

concerning Appellant’s claims against the Harounian Respondents that Appellant 

now appeals: 

https://1.next.westlaw.com/Document/I4aa155302c4711ecadba86f4038ea0bd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=198+A.D.3d+734
https://1.next.westlaw.com/Document/I4aa155302c4711ecadba86f4038ea0bd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=198+A.D.3d+734
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=ywsXfhrkF1DYUKw8U_PLUS_eaOA==
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- dismissing the portion of Appellant’s First Cause of Action for breach of 

fiduciary duty against Mark that was based upon O&B (A-33, 43); 

- dismissing Appellant’s Fifth Cause of Action for fraud against Mark (A-

22-26, 43); 

- dismissing Appellant’s Tenth Cause of Action for a constructive trust as 

against Mark, in part, and the Harounian LLCs (A-28, 43); 

- dismissing Appellant’s Eleventh Cause of Action for a permanent 

injunction removing Mark as the Family LLCs’ Manager (A-29-30, 39, 43);  

- dismissing Appellant’s Fourteenth Cause of Action for a constructive trust 

against Mark, Jacob NY Holdings Ltd. and Jacob NY Holdings LLC 

concerning ownership of property located at 29 East 32nd Street in New 

York, New York (A-28-29, 43).  

Jacob did not appeal any of Supreme Court’s rulings dismissing his similar 

claims against the Harounian Respondents. 

Appellant also appeals Supreme Court’s August 8, 2025 Order striking her 

jury demand.  (A-42-43.) 

STANDARD OF APPELLATE REVIEW 

This Court reviews summary judgment decisions de novo.  E.g., See 

Dreisinger v. Teglasi, 130 A.D.3d 524 (1st Dep’t 2015).  Summary judgment “shall 

be granted if, upon all the papers and proof submitted, the cause of action or defense 

https://1.next.westlaw.com/Document/I93ecd46b2fc211e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=130+A.D.3d+524
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shall be established sufficiently to warrant the court as a matter of law in directing 

judgment” in the movant’s favor.  CPLR 3212(b).   

“[O]ne opposing a motion for summary judgment must produce evidentiary 

proof in admissible form….”  Zuckerman v. City of N.Y., 49 N.Y.2d 557, 562 (1980) 

(citations omitted); accord Verizon N.Y., Inc. v. Garvin, 13 N.Y.3d 851, 852 (2009); 

see also Cicardo Nat’l, Inc. v. Loeb, 220 A.D.3d 615, 615 (1st Dep’t 2023) (summary 

judgment properly granted where plaintiff offered nothing more than its principal’s 

“self-serving, internally inconsistent, and uncorroborated testimony” in opposition). 

ARGUMENT 

I. SUPREME COURT PROPERLY  
DISMISSED APPELLANT’S FRAUD CLAIM 
 
Appellant added her direct fraud claim (her Fifth Cause of Action) against 

Mark as an afterthought, months after commencing this action.  (See A-5612-57 ¶¶ 

165-171.)  She sought to rescind certain alleged “unilateral revisions” of the Family 

LLCs’ Operating Agreements, i.e., provisions that have been in effect since 2012, 

but which Appellant alleged (belatedly and speculatively) had been added by Mark 

or others after the agreements were executed.  (A-5643-44 ¶¶ 165-171.)   

During summary judgment briefing, Appellant for the first time changed her 

requested relief and sought the rescission of all Family LLC Operating Agreements 

in their entirety.  (A-5119, A-5132-37.)  Appellant’s assertion that her fraud claim 

always sought to rescind the Operating Agreements in toto is false.  (App. Br. at 37.)  

https://1.next.westlaw.com/Document/Ia68efb47d91111d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=49+N.Y.2d+557
https://1.next.westlaw.com/Document/Id6e83050d8fd11dea82ab9f4ee295c21/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=13+N.Y.3d+851
https://1.next.westlaw.com/Document/I668b0eb077fb11eea82ee21d1399e3f4/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db06860591ff1f8f5%3Fppcid%3Da2c62673f90f49c0915a1ff4288fe6d5%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI668b0eb077fb11eea82ee21d1399e3f4%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=aacb97b4eee53ef532101ebf30f7c928&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=a2c62673f90f49c0915a1ff4288fe6d5&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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Moreover, when she changed her requested relief at summary judgment, Appellant 

did not identify any substitute operating agreements that she contended should be 

deemed effective since 2012.3 

Justice Cohen dismissed Appellant’s fraud claim because she failed to present 

admissible evidence showing either material misrepresentations of fact or reliance.  

Those findings should be affirmed. 

A. Justice Cohen Correctly Found No Triable 
Issues Of Any Misrepresentations Of Fact 

 
As discussed above, Appellant admitted that she has no evidence that Mark, 

or anyone else, ever changed a single word of any of the Family LLCs’ current 

Operating Agreements.  (Supra pp.19-20.)  Appellant also admitted that she has no 

evidence of Mark ever making a single representation – or saying anything at all – 

about the Family LLCs’ Operating Agreements before she executed them during the 

December 12, 2012 signing ceremony.  (Supra pp.20-21.)  Appellant additionally 

admitted that she has no evidence of Mark ever making any misrepresentations to 

Jacob before he signed the remaining Family LLC Operating Agreements on 

 
3 For the first time following more than eight years of litigation, Appellant claimed at summary 
judgment that the Family LLCs are a “joint venture” governed by an amorphous “joint venture” 
agreement, not by the Family LLCs’ Operating Agreements.  (A-4104-06; A-5095; A-5128.)  
Appellant’s belated and contrived “joint venture” theory was thoroughly debunked by the 
Harounian Defendants (among other things, Appellant admitted she never had any control over the 
Family LLCs and has always been a purely passive, minority member), and did not constitute any 
part of Justice Cohen’s Decision.  (See A-5513-14; RA-229  at 98:3-16.) 
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Appellant’s behalf pursuant to his Power of Attorney (and Jacob himself did not 

assert a fraud claim in his consolidated action).  (Supra pp.21-22.) 

Justice Cohen correctly found that Appellant’s admissions were dispositive, 

and that her “evidence that Mark misrepresented the nature of the [Operating 

Agreements] consists mainly of her own affidavits and deposition testimony,” which 

were vague and conclusory and “not sufficient to create a disputed issue of fact for 

trial” (particularly where Appellant would have borne a “clear and convincing” 

burden of proof).  (A-23; A-26.)  See also Beer Sheva Realty Corp. v. 

Ponjnitayapanu, 214 A.D.2d 352, 352 (1st Dep’t 1995) (finding that “conclusory 

assertions of fraud, in particular [a party’s] utter failure to set forth with particularity 

any definite details of the transaction, were not sufficient” to avoid summary 

judgment) (citation omitted); Hogan & Co. v. Saturn Mgmt., Inc., 78 A.D.2d 837, 

837 (1st Dep’t 1980) (affirming summary judgment dismissal of fraud claim and 

explaining that “evidence, in order to defeat a motion for summary judgment, must 

be genuine and based on proof, not shadowy and conclusory statements.  To require 

a trial such fact issue must be genuine, bona fide and substantial.”) (citation omitted); 

RCA Corp. v. American Standards Testing Bureau, Inc., 121 A.D.2d 890, 891 (1st 

Dep’t 1986) (same where party opposing summary judgment failed to offer proof of 

particulars of alleged misrepresentations). 

https://1.next.westlaw.com/Document/I0d74f686d9d911d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db069ac041ff1fafa%3Fppcid%3D5260876140904c77bb0873164e9617aa%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI0d74f686d9d911d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=5ffbadacfd249d81bec89222cbfd0d3a&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=5260876140904c77bb0873164e9617aa&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If91a163cd91411d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db06a54971ff1fbf2%3Fppcid%3D98179b7b8db74384a498101a8a6a5628%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DIf91a163cd91411d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=d4a99a3cf95cc56e723c39757248a1a9&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=98179b7b8db74384a498101a8a6a5628&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I74de0060d91f11d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=121+A.D.2d+890
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Appellant now disingenuously claims that she simply suffered an “inability to 

recite specific representations made to her about any one document given to her out 

of dozens,” which she argues “is no basis to dismiss the claim, and the Court should 

reinstate it.”  (App. Br. at 42.)  That is not a fair characterization of her testimony, in 

which she admitted, unequivocally and repeatedly, that she cannot recall Mark 

having said anything at all.  (Supra pp.20-21.)  Unlike the situation in Matter of Ruso, 

212 A.D.2d 846, 847 (3d Dep’t 1995) (cited by Appellant), Appellant was not merely 

“unable to recall the details of the [signing] ceremony”; Appellant testified that she 

could not recall Mark having said anything.  (Appellant’s cases cited at page 42 of 

her appeal brief are all similarly inapt.) 

Justice Cohen was correct in finding that, with respect to every Operating 

Agreement that Appellant signed on December 12, 2012, she testified that she “could 

not remember if she had seen the entire agreement, who presented her with the 

agreement, or what representations, if any, were made.”  (A-23-24; A-5193 at 

Response to Statement Nos. 86-87; RA-272 at 221:3-23; RA-294-95 at 275:9-

276:20; RA-296-97 at 279:17-280:25; RA-298-99 at  281:22-282:16; RA-300-01 at 

283:12-284:17; RA-302-03 at 285:12-286:11; RA-304 at 287:2-23; RA-305-06 at 

288:13-289:13; RA-307-08 at 290:4-291:4; RA-310-11 at 293:22-294:4; RA-311 at 

294:13-24; RA-312 at 295:14-22; RA-326 at 310:8-24; RA-348 at 349:15-20; RA-

374 at 477:17-20.)  Appellant offered no more than vague, self-serving and 

https://1.next.westlaw.com/Document/I3e525bd4da1a11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=212+A.D.2d+846
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conclusory testimony that she “may have” and “‘must have’ asked something, and 

that whoever showed [at least one of the agreements] to her – she could not recall 

who – probably said ‘it was for the bank or something like that’.”  (A-24 at 8 (citing 

RA-294-95 at 275:18-276:9; RA-304-06 at 287:24-289:13).)4  

Appellant vaguely contended below (upon a self-serving and inconsistent 

affirmation that she improperly presented at summary judgment) that Mark, at 

unidentified times and in unidentified places concerning unspecified operating 

agreements in the past that are not at issue, made misrepresentations about her 

needing to sign other operating agreements that were the “same” as prior versions 

for “bank” or “estate” reasons.  (A-5134-35.)  Appellant repeats the same argument 

here, and she accuses Justice Cohen of having wrongly “ignored critical parts of the 

record” where she had vaguely talked about “prior operating agreements.”  (App. Br. 

at 39.) 

Justice Cohen did not wrongly ignore anything.  Appellant admitted she has 

no evidence of any misrepresentations by Mark leading to the executions of the 

Operating Agreements that are at issue.  Appellant’s self-serving, vague and 

conclusory focus on prior operating agreements was misguided; as was Appellant’s 

 
4 Appellant also accuses Mark of causing his staff to “fraudulently notarize” Appellant’s signature 
on a separate Consent and Certification form.  (App. Br. at 7, 29, 38, 43, 60.)  This is untrue.  The 
uncontroverted record shows that Jacob signed Appellant’s name on that form pursuant to his 
Power of Attorney, and a staff member notarized Jacob’s signature with awareness of his Power of 
Attorney.  (RA-647-52 at 263:10-268:2; A-4049-55; RA-647-52 at 263:10-268:2; A-4049-55.) 
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(false) assertion that Mark supposedly “admitted [to] numerous other fraudulent acts” 

before and after the Family LLC Operating Agreements were executed.  See, e.g., 

Sofio v. Hughes, 162 A.D.2d 518, 521 (2d Dep’t 1990) (finding “no proof that an 

agent of the defendant … misrepresented the nature of the document signed by the 

plaintiffs” other than the plaintiffs’ own, self-serving testimony); Mazella v. Beals, 

27 N.Y.3d 694, 709 (2016) (“[I]t is improper to prove that a person did an act on a 

particular occasion by showing that he did a similar act on a different, unrelated 

occasion”) (citations & quotations omitted).5 

B. Justice Cohen Correctly Found No Triable Issue Of Reliance 

Justice Cohen correctly found that Appellant failed to demonstrate a triable 

issue of reliance where she admitted that she never read, and never asked any 

questions about, any of the Operating Agreements before she signed them.  (A-25-

26.)  See, e.g., Vulcan Power Co. v. Munson, 89 A.D.3d 494, 495 (1st Dep’t 2011) 

(affirming summary judgment dismissal of fraud claim where parties signed 

agreement “without reading it” and without having “requested a copy of the 

agreement” to read, and rejecting argument that element of reliance should “not 

apply to signers of loose signature pages” because “[a] signer’s duty to read and 

 
5  Appellant’s suggestion that the court in An v. Dyche, No. 604430/2006, 2011 NY Slip Op 
30945(U) (Trial Order) (Sup. Ct. N.Y. Cnty. Apr. 5, 2011), allowed a fraud claim to proceed based 
upon evidence that the defendant had engaged in other, unrelated allegedly fraudulent acts is 
misleading.  The court in An denied summary judgment because there was significant admissible 
evidence that the defendant had concealed material facts related to the investment at issue.  Id.   

https://1.next.westlaw.com/Document/I1213ad9cdbea11d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=162+A.D.2d+518
https://1.next.westlaw.com/Document/I6deee4ea3ec911e690d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=27+N.Y.3d+694
https://1.next.westlaw.com/Document/I572c14c70b8811e1bc27967e57e99458/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=89+A.D.3d+494
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understand that which it signed is not ‘diminished merely because [the signer] was 

provided with only a signature page.’”); accord Sander v. J.P. Morgan Chase Home 

Mortg., 56 A.D.3d 301, 301-02 (1st Dep’t 2008); Stortini v. Pollis, 138 A.D.3d 977, 

978 (2d Dep’t 2016); Ferrarella v. Godt, 131 A.D.3d 563, 567-68 (2d Dep’t 2015).6 

Appellant’s attack on Justice Cohen as having “completely ignored” that there 

were 30 different agreements presented for her to sign on December 12, 2012 that 

were “folded to the page that you have to sign” is unworthy.  (App. Br. at 40.)  The 

salient fact, as Justice Cohen correctly found, was that Appellant raised no triable 

issue of fact that could excuse her failure to have made any inquiries about the 30 

agreements she signed – particularly where she had been specially called to execute 

those 30 agreements at a unique signing ceremony, alongside her estranged sister.  

(A-26; supra pp.16-17, 19-24.)   

Critically, Appellant presented no evidence (let alone clear and convincing 

evidence) to support her claim that she was “pressured to sign” the Operating 

Agreements “without a reasonable opportunity to review.”  (A-5132.)  As Justice 

Cohen correctly found, “the burden was on [Appellant] to submit admissible 

evidence that Mark abused a confidential relationship to fraudulently induce her not 

 
6 Appellant now concedes, sub silentio, that she could not establish reliance as to the Family LLC 
Operating Agreements signed by Jacob on her behalf pursuant to his Power of Attorney.  (Supra 
pp.21-23, 25-26.)  Jacob had a fiduciary duty of his own to read those operating agreements before 
signing them (which he testified to having done).  See N.Y. Gen. Oblig. Law § 5-1505(2)(a) (“An 
agent acting under a power of attorney has a fiduciary relationship with the principal.”). 

https://1.next.westlaw.com/Document/Ifae8a573b0db11ddbc7bf97f340af743/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db06e0bfb1ff200d5%3Fppcid%3Ddc84a8a9942a4c058b35c69985146bfa%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DIfae8a573b0db11ddbc7bf97f340af743%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=81f29bf4a963d92991d7938f07179696&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=dc84a8a9942a4c058b35c69985146bfa&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ie05051b7074011e6b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=138+A.D.3d+977
https://1.next.westlaw.com/Document/N4CD08670BF0811EBBFE89BEC03D13B2E/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=N.Y.+Gen.+Oblig.+Law+s+5-1505(2)(a)
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to review the document,” which Appellant “failed to do” despite “ample 

opportunity”.  (A-26.)  Instead, Appellant unequivocally admitted she had no 

evidence of Mark saying – let alone unduly “pressuring” Appellant into – anything.  

(Supra pp.20-21.)  See also Cash v. Titan Fin. Servs., Inc., 58 A.D.3d 785, 788 (2d 

Dep’t 2009) (awarding summary judgment dismissal of fraud claim where plaintiff 

failed to read agreement before signing and claimed she had been misled by 

defendant as to the contents, and finding that plaintiff “has an eleventh grade 

education, that she can read and write English, that she was neither prevented from 

reading the closing documents, nor told not to read them, or forced to sign 

them, ….”); accord Hidden Pond Schondack, LLC v. Hidden Pond Homes, Inc., 189 

A.D.3d 1792, 1795-96 (3d Dep’t 2020). 

Justice Cohen was not “myopically focused” on the wrong facts, as Appellant 

impertinently contends.  (App. Br. at 40.)  Summary judgment dismissal was 

correctly granted because Appellant failed to support her argument about “excusable 

ignorance” with admissible evidence.  See also MBF Clearing Corp. v. JPMorgan 

Chase Bank, 189 A.D.3d 546, 547 (1st Dep’t 2020) (“Even assuming defendants had 

a duty to disclose the change in title …[,] Plaintiff admitted that it failed to read” the 

agreement including such change); Daniel Gale Assocs. v. Hillcrest Ests., Ltd., 283 

A.D.2d 386, 387 (2d Dep’t 2001) (affirming summary judgment dismissal of fraud 

claim where appellant’s principal “signed the [agreement] without reading” it “and 

https://1.next.westlaw.com/Document/I03d41784eedc11ddb5cbad29a280d47c/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=58+A.D.3d+785
https://1.next.westlaw.com/Document/Ice4343c03ef011eb9fcfba926f714a03/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+A.D.3d+546
https://1.next.westlaw.com/Document/I68bd5183d97c11d9a489ee624f1f6e1a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=283+A.D.2d+386
https://1.next.westlaw.com/Document/I68bd5183d97c11d9a489ee624f1f6e1a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=283+A.D.2d+386
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in reliance on certain misrepresentations made by the plaintiff’s agent as to its 

content”); accord Dasz, Inc. v. Meritocracy Ventures, Ltd., 108 A.D.3d 1084, 1084 

(4th Dep’t 2013). 

Appellant’s reliance on Shilpa Saketh Realty, Inc. v. Vidiyala, 191 A.D.3d 512, 

513 (1st Dep’t 2021), for the proposition that she was excused from having to read 

the Operating Agreements as a matter of law because Mark was her fiduciary, is 

misplaced.  This Court in Vidiyala – addressing a motion to dismiss at the pleading 

stage – found that the plaintiff was potentially excused from reading agreements it 

signed because the defendants were allegedly fiduciaries who were “united” in 

interest with the plaintiff, “rather than adversarial or arm’s length.”  Id.  In contrast, 

the Family LLC Operating Agreements are contracts between Mark and Appellant 

where they are not united in interest, particularly with regard to the provisions 

governing Mark’s rights as Manager that Appellant alleged were fraudulently 

added.7 

There was no question of evidentiary “weight” presented over this issue, as 

Appellant contends.  (App. Br. at 44.)  Appellant presented no admissible evidence, 

 
7 Appellant’s reliance on Chan v. Havemeyer Holdings LLC, 223 A.D.3d 403, 404-05 (1st Dep’t 
2024), and Schaeffer v. Kessler, No. 12-CV-8576, 2013 WL 1155587, at *6-9 (S.D.N.Y. Mar. 20, 
2013), other pleading-stage decisions where the courts were required to treat the facts alleged as 
true, is similarly misplaced.  Appellant’s reliance on Tsai Chung Chao v. Chao, 161 A.D.3d 564, 
564-65 (1st Dep’t 2018), is also misplaced as that case included admissible and undisputed 
evidence of a fraudulent deed recordation by a family member.   

https://1.next.westlaw.com/Document/If0c75538e5db11e2a160cacff148223f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=108+A.D.3d+1084
https://1.next.westlaw.com/Document/I2702fba06c8111eba0cba1df03327d4b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=191+A.D.3d+512
https://1.next.westlaw.com/Document/I677e0060ab2311eeb09292c496025ff9/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=223+A.D.3d+403
https://1.next.westlaw.com/Document/Ice64297592db11e28500bda794601919/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2013+WL+1155587
https://1.next.westlaw.com/Document/Icdf44f0059f511e8af0aeb25368a0b21/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=161+A.D.3d+564
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of any weight, that presented a triable issue of fact.  Justice Cohen’s dismissal of 

Appellant’s fraud claim should be affirmed. 

II. SUPREME COURT PROPERLY DISMISSED  
APPELLANT’S CONSTRUCTIVE TRUST CLAIMS 

 
A. Supreme Court Properly Dismissed Appellant’s  

Constructive Trust Claim Concerning The Harounian LLCs 
 
In her Tenth Cause of Action, Appellant sought a constructive trust over 

certain assets owned by the Harounian LLCs (i.e., the companies owned by Mark 

and his children).  Justice Cohen dismissed this claim:  (a) as against Mark because 

the relevant operating agreements prohibit awards of equitable relief against Mark 

as Manager; and (b) as against the Harounian LLCs because there was no evidence 

of any promises or a confidential (or any) relationship between those companies and 

Appellant.  Justice Cohen’s rulings were correct and should be affirmed. 

1. Appellant’s Constructive Trust Claim As 
Against Mark Was Correctly Found To Be Barred 

 
Appellant alleged that Mark, as Manager of the Family LLCs, “made express 

and implied promises” not “to spend[] Family LLC funds to acquire assets in the 

Harounian LLCs’ names ….”  (A-1103-04 ¶ 228.)  Appellant alleged that Mark 

breached such alleged promises by using funds from one of the Family LLCs, JAM 

Realty, to acquire and maintain properties owned by the Harounian LLCs.  (A-1104 

¶ 231.)  Appellant alleged that Mark’s conduct violated an alleged oral agreement by 
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him not to compete with the Family LLCs.  (A-5216-5217 at Response to Statement 

Nos. 122-124; RA-246-48 at 159:16-161:20.) 

The JAM Realty Operating Agreement – like each of the Winters-drafted 

Operating Agreements – includes a provision that the “sole remedy of the Company 

or any Member for an act or omission to act for which a Manager is liable under 

Section 8.6(b), shall be the recovery of money damages from the Manager.”  (A-

5202 at Response to Statement No. 97; A-3444 § 8.6(c).)  Justice Cohen dismissed 

Appellant’s constructive trust claim against Mark on the basis of this provision 

because, as he correctly found, a constructive trust is an equitable remedy, which is 

barred by the clear and unambiguous language of this provision.  (A-28 (citing Sharp 

v. Kosmalski, 40 N.Y.2d 119, 123 (1976)).)   

The Second Department reached a similar conclusion in Jacob’s related action 

(which was subsequently transferred from Nassau County to New York County and 

consolidated with Appellant’s action).  Harounian, 198 A.D.3d at 738-39 

(dismissing Jacob’s claim for injunctive relief against Mark on the basis of same 

Operating Agreement provisions because they “provide that for any intentional 

misconduct by a manager of the limited liability companies, the sole remedy is 

money damages,” and “‘[t]he words and phrases used in an agreement must be given 

their plain meaning ….’”) (citation omitted). 

https://1.next.westlaw.com/Document/I4aa155302c4711ecadba86f4038ea0bd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=198+A.D.3d+738#co_pp_sp_7049_738
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In opposing summary judgment, Appellant did not contest that the JAM 

Realty Operating Agreement’s bar on equitable relief would prohibit her 

constructive trust claim, but she argued (for the first time) that all of the Family LLC 

Operating Agreements should be fully rescinded, which would have removed the 

inconvenience of the equitable relief bar.  (A-5126.)  As discussed above, Justice 

Cohen correctly rejected Appellant’s effort to rescind the Family LLC Operating 

Agreements. 

Appellant now raises an entirely new argument, not presented at summary 

judgment to Justice Cohen, that the JAM Realty Operating Agreement’s bar on 

equitable relief should not have applied because Mark took certain funds from JAM 

Realty for the benefit of the Harounian LLCs before Appellant signed the JAM 

Realty Operating Agreement.  (App. Br. at 47.)  Appellant now implicitly argues that 

JAM Realty’s preceding Partnership Agreement, which was superseded by the JAM 

Realty Operating Agreement in December 2012 and which did not include a bar on 

equitable relief, should have controlled.  (A-5215 at Response to Statement No. 121; 

RA-1708 § 13.)   

Not only did Appellant not argue this point to Justice Cohen, but she 

affirmatively argued against application of the JAM Realty Partnership Agreement, 

contending to Justice Cohen at summary judgment that the Partnership Agreement 

is “irrelevant” to her constructive trust claim.  (A-5127-5128.)  Appellant took that 
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position in response to the Harounian Respondents’ point that, if the JAM Realty 

Partnership Agreement applied to certain of the funds that Mark took from JAM 

Realty prior to December 2012, then Appellant’s constructive trust claim would 

alternatively be barred by that agreement’s express right-to-compete provision and 

merger clause.  (A-984.)  At summary judgment, Appellant responded:  “The 

Harounian Defendants’ argument that JAM Realty’s partnership agreement 

somehow bars reliance on a prior oral agreement is more distraction….  JAM 

Realty’s [partnership] agreement … is not the agreement governing the purchase of 

the Harounian LLCs’ properties, and thus its merger clause is irrelevant.”  (A-5127-

5128.)   

As a matter of litigation convenience, Appellant now takes the opposite 

position (and her suggestion that Justice Cohen supposedly somehow “appeared to 

acknowledge” and intuit her newly raised argument is nonsense).  (App. Br. at 47.)  

E.g., U.S. Bank Nat’l Ass’n v. DLJ Mortg. Cap., Inc., 146 A.D.3d 603, 603-04 (1st 

Dep’t 2017). 

Even if this Court were to consider Appellant’s new argument, however, it is 

meritless.  Appellant alleged that Mark breached his supposed oral promise of non-

competition both before and after December 2012.  (A-1064-84 ¶¶ 5, 76, 106, 109, 

231 (alleging post-December 2012 maintenance and renovations of Harounian LLC-

owned properties); accord A-4790 ¶ 43; A-6040-45; A-6046.)  When Appellant 

https://1.next.westlaw.com/Document/Ifa459a78dee911e6b73588f1a9cfce05/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=146+A.D.3d+603
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asserted her claim in 2016 concerning both pre- and post-2012 JAM Realty funds 

that Mark had used, her rights were governed by the JAM Realty Operating 

Agreement, which, as Justice Cohen correctly found, bars her from obtaining 

equitable relief against Mark.  See Hwang v. Mirae Asset Sec. (USA) Inc., 165 A.D.3d 

413, 414 (1st Dep’t 2018) (finding that forum selection clause from preceding 

agreement was “effectively extinguished” by subsequent agreement) (citations 

omitted); Chan v. Chinese-Am. Plan. Council Home Attendant Program, Inc., 180 F. 

Supp. 3d 236, 241 (S.D.N.Y. 2016) (enforcing arbitration provision in amended 

collective bargaining agreement even though claim accrued prior to execution of that 

amendment). 

 2. Appellant’s Constructive Trust Claim As Against The 
   Harounian LLCs Was Correctly Found To Be Unsupported 
 
The elements of a constructive trust include:  “(1) a confidential or fiduciary 

relationship, (2) a promise, express or implied, (3) a transfer in reliance thereon, and 

(4) unjust enrichment.”  (Decision at 11-12 (quoting Panetta v. Kelly, 17 A.D.3d 163, 

165 (1st Dep’t 2005)).) 

Justice Cohen correctly found no evidence “of a confidential relationship or 

promise running between [Appellant] and [the Harounian LLCs].”  (A-28.)  Indeed, 

Appellant alleged that any promise was made by Mark as Manager of the Family 

LLCs, not by any of the Harounian LLCs. 

https://1.next.westlaw.com/Document/I5dcfc490c65411e8b41a917047539e31/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db078c0001ff2106a%3Fppcid%3D21e5f88ace804aabb3ff67e47ff128b8%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI5dcfc490c65411e8b41a917047539e31%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=af6b5a0322001b809b964a5d87e17b00&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=21e5f88ace804aabb3ff67e47ff128b8&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5dcfc490c65411e8b41a917047539e31/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db078c0001ff2106a%3Fppcid%3D21e5f88ace804aabb3ff67e47ff128b8%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI5dcfc490c65411e8b41a917047539e31%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=af6b5a0322001b809b964a5d87e17b00&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=21e5f88ace804aabb3ff67e47ff128b8&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I68c19280234911e6accba36daa2dab8f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=180+F.+Supp.+3d+236
https://1.next.westlaw.com/Document/I68c19280234911e6accba36daa2dab8f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=180+F.+Supp.+3d+236
https://1.next.westlaw.com/Document/Ic7bfe9e1d46c11d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=17+A.D.3d+163
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Appellant does not contest Justice Cohen’s finding.  (See Appeal Br. at 47-48.)  

Instead, Appellant points to an earlier, pleadings-stage ruling by this Court that her 

constructive trust claim was validly stated.  (Id. (citing Homapour v. Harounian, 182 

A.D.3d 426, 427-28 (1st Dep’t 2020)).)  Nevertheless, Appellant still had the burden 

of adducing evidence to prove the elements of a constructive trust against the 

Harounian LLCs, which Justice Cohen correctly found she failed to do.  See, e.g., 

Tenzer, Greenblatt, Fallon & Kaplan v. Capri Jewelry, Inc., 128 A.D.2d 467, 469 

(1st Dep’t 1987) (“[T]he denial of a prior motion to dismiss … does not bar a 

subsequent motion for summary judgment”). 

B. Supreme Court Properly Dismissed Appellant’s  
Constructive Trust Claim Concerning 29 East 32nd Street 

 
Appellant’s other constructive trust claim (her Fourteenth Cause of Action) 

concerned a property at 29 East 32nd Street purchased in 2003 by another Harounian 

LLC called Jacob NY Holdings.  (A-1109-1110 ¶¶ 264-273.)  Appellant alleged 

another oral agreement between the family members to have Mark purchase that 

property using JAM Realty funds as a “nominee” owner.  (A-1109 ¶¶ 265-66.)   

The record is uncontroverted that Jacob NY Holdings – not Mark personally 

– purchased this property at a closing held on September 10, 2003, which Jacob (who 

was allegedly part of the supposed oral agreement) personally witnessed without 

expressing any objections or reservations.  (A-5234-5235 at Response to Statement 

https://1.next.westlaw.com/Document/I69608e1074f011eaa1f0bbbde9fe297f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=182+A.D.3d+426
https://1.next.westlaw.com/Document/I69608e1074f011eaa1f0bbbde9fe297f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=182+A.D.3d+426
https://1.next.westlaw.com/Document/I8c2678e5d92111d98ac8f235252e36df/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89dd720000019db07a8ced1ff212e8%3Fppcid%3D12ac0cbf6b67453382de1c1616853a53%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI8c2678e5d92111d98ac8f235252e36df%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=4addbd96d8e85aaa3cbbe50096e71a25&list=MULTIPLECITATIONS&sessionScopeId=367e0d5dc1d07cbc29741499a494a96a833cbf889f38ff315e173f6482be7761&ppcid=12ac0cbf6b67453382de1c1616853a53&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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Nos. 159, 161, 162; RA-180 at 721:15-24; RA-181 at 728:17-23; A-891.)  Nothing 

in the record reflects that Jacob NY Holdings became the property’s owner as a mere 

nominee, and there were numerous grounds supporting dismissal of this constructive 

trust claim.  (A-988-991.)8 

Justice Cohen granted summary judgment on statute of limitations grounds 

given the undisputed fact that the alleged “wrongful act” – i.e., Mark’s alleged 

repudiation of a supposed oral agreement to purchase the property himself as a 

nominee – would have occurred at the closing on September 10, 2003, when Jacob 

NY Holdings openly and notoriously purchased the property.  (A-28-29.)  See, e.g., 

Knobel v. Shaw, 90 A.D.3d 493, 493 (1st Dep’t 2011) (limitations period for 

constructive trust claim is six years from the “occurrence of the wrongful act giving 

rise to a duty of restitution, and not from the time when the facts constituting the 

fraud are discovered.”) (citation omitted); Scheuer v. Scheuer, 308 N.Y. 447, 449-50 

(1955) (finding that limitations period for constructive trust claim “accrued on 

October 4, 1938, the date when the acts occurred on which the claim of constructive 

trust is predicated,” namely “an oral agreement with [the plaintiff’s] husband [i.e., 

the defendant] in 1938, whereby [the plaintiff] was to contribute $6,000 toward the 

purchase of $12,500 home, title to the property to be acquired and taken in both their 

 
8  For example, Appellant’s claim to have contributed $150,000 towards the purchase of this 
property was conclusively refuted by documents showing she contributed such a sum 15 months 
after the September 2003 closing.  (A-5832-33; A-5129; A-5899; A-898-99.)  

https://1.next.westlaw.com/Document/I4f411441259711e1aa95d4e04082c730/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=90+A.D.3d+493
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names,” but for which the defendant took title “solely in his own name in October 

of 1938.”); accord Athanasatos v. Scarpa, 173 A.D.3d 817, 818 (2d Dep’t 2019). 

Appellant’s assertion that Justice Cohen “simply ignored” the limitations rule 

that applies to constructive trust claims is offensive and wrong.  (App. Br. at 48.)  

Appellant’s contention that Mark’s “repudiation” of his supposed agreement to 

personally acquire the property as a nominee occurred in January 2017, and not at 

the point of the September 2003 purchase by Jacob NY Holdings, was correctly 

rejected by Justice Cohen as baseless.  (Id. at 50.)  Jacob NY Holdings’ purchase of 

the property – in the presence of Jacob personally – was objectively, and obviously, 

at odds with the supposed oral agreement that Appellant alleged.   

Nor did Appellant offer any evidence to toll the limitations period.  Critically, 

Appellant admitted that she has no evidence of ever once, since 2003, receiving or, 

more importantly, asking why she did not receive any documentation that would 

have reflected her now-alleged beneficial ownership.  (A-5237 at Response to 

Statement Nos. 165-166; A-5131-5132.)  Nor did Appellant offer evidence of having 

ever acted as an actual beneficial owner of the property, including by paying taxes 

related to the property.  (Id.)  See, e.g., Ross v. Louise Wise Servs., Inc., 8 N.Y.3d 478, 

491 (2007) (rejecting limitations tolling where plaintiff offered no evidence of 

diligence or investigation, and where “nothing in the record indicates that the 

[defendant] attempted … to conceal … to induce plaintiffs to forbear from filing 

https://1.next.westlaw.com/Document/Ie13295108d4111e99986c8124c3cf480/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=173+A.D.3d+817
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suit”); Brean Murray, Carret & Co. v. Morrison & Foerster LLP, 165 A.D.3d 582, 

583 (1st Dep’t 2018) (same); McGovern v. Solomon, 466 F. Supp. 2d 554, 559 

(S.D.N.Y. 2006) (dismissing constructive trust claim as time-barred where party’s 

“own allegations make clear if the transfers were wrongful at all, they were wrongful 

beginning at the time of conveyance,” and that “a ‘later refusal to convey … did not 

serve to extend or otherwise toll the period of limitations since the defendant’s 

interest in the property was held adversely to the plaintiff’s interest from the date of 

the acquisition of the property”) (citations omitted); see also In re Petschek, No. 

2010-0452 O, 2022 WL 2668568, at *1 (N.Y. Sur. June 21, 2022) (beneficial owner 

remains liable for taxes). 

III. APPELLANT’S CLAIM TO MANDATORILY ENJOIN  
MARK’S REMOVAL AS MANAGER WAS PROPERLY DISMISSED 

 
Justice Cohen correctly dismissed Appellant’s claim to mandatorily enjoin 

Mark’s removal as the Family LLCs’ Manager (her Eleventh Cause of Action) based 

upon the Family LLCs’ Operating Agreements.  (Decision at 13-14.) 

Once again, the 11 Winters-drafted Operating Agreements expressly preclude 

equitable relief against Mark and limit Appellant’s “sole remedy” to “money 

damages.”  (A-5202 at Response to Statement No. 97; A-3392 § 8.6(c); A-3444 § 

8.6(c); A-3492 § 8.6(c); A-3544 § 8.6(c); A-3740 § 8.6(c); A-3643 § 8.6(c); A-3696 

§ 8.6(c); A-3596 § 8.6(c); A-3874 § 8.6(c); A-3826 § 8.6(c); A-3922 § 8.6(c).)  As 

discussed above, the Second Department previously dismissed Jacob’s similar claim 

https://1.next.westlaw.com/Document/Idfc957e0dc5711e897a5b3879b78bf95/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=165+A.D.3d+582
https://1.next.westlaw.com/Document/I67d4a11c959711dbb29ecfd71e79cb92/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=466+F.+Supp.+2d+554
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to remove Mark as Manager on the basis of these provisions.  Harounian, 198 

A.D.3d at 738-39.  Justice Cohen correctly did the same. 

Furthermore, all of the Family LLC Operating Agreements (including the 11 

Operating Agreements drafted by Winters and the five Operating Agreements 

drafted by Seligson) are silent as to the issue of Manager removal.  (See A-3304-23, 

A-3344-785, A-3798-941, A-3954-79.)  Justice Cohen correctly found that such 

silence bars Appellant’s entitlement to remove Mark as a matter of law pursuant to 

New York’s Limited Liability Company Act.  See also McCormack v. Kuras, No. 

656434/2021, 2022 WL 141560, at *1 (Sup. Ct. N.Y. Cnty. Jan. 11, 2022) (“The 

Operating Agreement appoints Petitioner to be the managing member and does not 

provide a basis for his removal ….  [T]he gap-filling provisions of the LLC law do 

not create a manager-removal right that the parties chose not to include in the 

Operating Agreement.”) (citations omitted); Goldstein v. Pikus, Nos. 653201/2014, 

651209/2014, 2015 WL 4627747, at *13-14 (Sup. Ct. N.Y. Cnty. July 20, 2015) 

(“[A]bsent any provision that clearly and unambiguously allows for the removal of 

a Manager, the default provision of LLCL § 414 is not triggered.”) (citations omitted); 

Friedman v. Ridge Cap. Corp., Nos. 603851/2009, 650663/2009, 2010 WL 5799429, 

at *5-6 (Sup. Ct. N.Y. Cnty. Jan. 28, 2010) (same); Fakiris v. Gusmar Enters., LLC, 

53 Misc. 3d 1215[A], at *6 (Sup. Ct. Queens Cnty. 2016) (same and noting that the 

https://1.next.westlaw.com/Document/I4aa155302c4711ecadba86f4038ea0bd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=198+A.D.3d+738#co_pp_sp_7049_738
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LLC law, unlike the Business Corporation Law, does not provide a basis to remove 

a manager without regard to an entity’s governing document). 

Appellant contends that Mark may nonetheless be removed pursuant to a 

court’s “equitable power” to remove general partners from limited partnerships.  

(App. Br. at 55-58.)  Appellant falsely contends that “New York courts” have 

endorsed the same power in the context of LLCs.  (Id. at 55.)  That is not so. 

As the cited authorities above make clear, New York courts have repeatedly 

held that the judiciary may not infer a basis to remove an LLC manager in the 

absence of an express operating agreement provision contemplating manager 

removal.  Those rulings are consistent with Dawson v. White & Case, 88 N.Y.2d 666, 

669-70 (1996), in which the Court of Appeals held – in the partnership context – that 

a partner may not be removed “[a]bsent” a specific provision in the parties’ 

partnership agreement, or else “only through dissolution of the firm.”  The Court in 

Dawson explained: 

[I]t is useful to review certain elemental principles of partnership law.  
Foremost among these, indeed, “at the heart of the partnership concept,” 
is “the principle that partners may choose with whom they wish to be 
associated” ….  In recognition of this principle, we have held that a 
partnership agreement may contain a termination provision or some 
other mechanism by which to remove a partner ….  Absent such a 
mechanism, however, the removal of a partner can be accomplished 
only through dissolution of the firm, …. 
 

Id. (internal citation omitted); see also N.Y. P’ship L. § 121-402(c) (2023) (“A person 

ceases to be a general partners of a limited partnership upon the happening of any of 

https://1.next.westlaw.com/Document/I44ddac6cd9d511d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=88+N.Y.2d+666
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the following events: … the general partner is removed as a general partner as may 

be provided in the partnership agreement; ….”). 

Appellant’s reliance on other partnership law decisions that are at odds with 

Dawson is misplaced.  See Cohen v. Cohen, 2014 N.Y.L.J. LEXIS 5720, at *26-27 

(Sup. Ct. Suffolk Cnty. 2014) (failing to address Dawson).  In particular, Appellant’s 

reliance on Drucker v. Mige Assocs. II, 225 A.D.2d 427, 429 (1st Dep’t 1996), is 

misplaced because that decision was issued seven months before the Court of 

Appeals handed down its decision in Dawson.  Likewise, the decision in Friedman 

v. Dalmazio, 228 A.D.2d 549, 550 (2d Dep’t 1996), was handed down three months 

before Dawson.  See also Homburger v. Levitin, 130 A.D.2d 715, 718 (2d Dep’t 1987) 

(handed down nine years before Dawson). 

Appellant’s reliance on Goldstein is also misplaced, as the court in that case 

dismissed a claim to remove a LLC manager where the operating agreement did not 

itself provide such a right.  2015 WL 4627747, at *13-14.  That court did not find 

that it had a broad “equitable” power to remove a LLC manager; it merely pointed 

out that, “even assuming that such exercise would be considered appropriate,” 

arguendo (based upon a questionable decision in Garber v. Stevens, No. 60197/2005, 

2012 WL 2091186 (Sup. Ct. N.Y. Cnty. June 6, 2012), in which that court decided 

not to follow the Court of Appeals’s reasoning in Dawson), removal would have 

been unwarranted in that case.  Goldstein, 2015 WL 4627747, at *13-14. 
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Appellant’s other cited authorities holding generally, in other contexts, that 

courts may have broad equitable powers where the Legislature has not otherwise 

spoken, are uninstructive.  (App. Br. at 55.)  Here, the Legislature has spoken.  See 

McCormack, 2022 WL 141560, at *1; Fakiris, 53 Misc. 3d 1215[A], at *6. 

IV. APPELLANT’S BREACH OF FIDUCIARY DUTY CLAIM AGAINST 
  MARK CONCERNING O&B WAS PROPERLY DISMISSED 
 

Justice Cohen dismissed claims concerning O&B, including a portion of 

Appellant’s derivative First Cause of Action for breach of fiduciary duty against 

Mark, because Appellant presented no evidence of harm to the Family LLCs, thereby 

making such claims non-justiciable.  (Decision at 17, 24.)  That ruling was correct. 

“‘A justiciable controversy must involve a present, rather than hypothetical, 

contingent or remote, prejudice to the plaintiff.’…  ‘The dispute must be real, 

definite, substantial, and sufficiently matured so as to be ripe for judicial 

determination.’”  Ashley Builders Corp. v. Town of Brookhaven, 39 A.D.3d 442, 443 

(2d Dep’t 2007) (citations & quotations omitted). 

Appellant alleged that the Family LLCs benefitted by receiving “excess 

profits” and increased rents through O&B.  (A-1064-91 ¶¶ 6, 137, 138, 143 n.4, 147.)  

Appellant also alleged that she “intends to cause the Family LLCs to pursue all 

available remedies” if, and “[t]o the extent” that, any penalties might ever be 

imposed.  (A-1090-91 ¶ 147 n.6.)  On its face, Appellant’s pleading with respect to 

O&B presented speculative and non-justiciable claims.  See, e.g., Church of St. Paul 
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& St. Andrew v. Barwick, 67 N.Y.2d 510, 522 (1986) (“[P]laintiff’s declaratory 

judgment action cannot be ripe to the extent that it is based on plaintiff’s claim of [] 

injury from being theoretically subject to [] sanctions for noncompliance with the 

Landmarks Law[] ….”); accord Caronia v. Philip Morris USA, Inc., 22 N.Y.3d 439, 

446 (2013); Forbes v. Finkelstein, 2 A.D.2d 669, 669 (1st Dep’t 1956); Matter of 

Town of Riverhead v. Central Pine Barrens Joint Planning & Policy Comm’n, 71 

A.D.3d 679, 681 (2d Dep’t 2010). 

Appellant’s cited authorities are inapt.  The decision in Newman v. Newman, 

202 A.D.3d 442, 443 (1st Dep’t 2022), was not a standing or ripeness decision.  The 

decision in Smith v. Smith, No. 112654/2009, 29 Misc. 3d 1226(A), at *9 (Sup. Ct. 

N.Y. Cnty. 2010), was a pleadings-stage decision that found the plaintiff stated a 

viable breach of contract claim where the allegation was that the defendant breached 

the contract’s specific representation and warranty that he had not incurred any debt 

“for which the [plaintiff] … may become liable.”  Ripeness was not an issue in that 

case because the contract provision itself contemplated potential future harm. 

Appellant’s reliance on Denney v. Deutsche Bank AG, 443 F.3d 253, 259 (2d 

Cir. 2006), is also misplaced.  The issue in that case was whether the district court 

abused its discretion in granting a “conditional certification [of a class] ‘for 

settlement purposes only’”.  Id.  The appellate court found that the normal “hazards 

of class actions seeking to vindicate future … tort claims” was inapplicable to the 
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unique context presented.  Id.  The appellate court also found that the “conditional” 

class could include members who had suffered “the fear or anxiety of future 

harm” – “irrespective of whether their injuries are sufficient to sustain any cause of 

action” – because such members had taken “some action in reliance” on the alleged 

misconduct sufficient to include them in a “settlement purposes only” class.  Id. at 

262, 264-65.  Such members had “‘paid … excessive fees for … negligent or 

fraudulent tax advice,’” and “‘continue[d] to incur costs in rectifying’ the actions 

taken under the allegedly erroneous advice,” where the advice at issue was already 

the subject of audits of other, similarly situated class members.  Id. 

Appellant demonstrated nothing along the lines of the peculiar facts in Denney:  

she demonstrated no investigation or threatened investigation by any governmental 

authority, no actual harm suffered by any of the Family LLCs, and, unlike the 

plaintiffs in Denney, Appellant is not seeking “conditional certification” for 

“settlement purposes only” based upon hypothetical future harm. 

Appellant tried below, and tries again here, to manufacture an appearance of 

harm by citing the Family LLCs’ payment of O&B’s legal fees in this case.  (App. 

Br. at 52.)  Justice Cohen correctly did not credit this point – indeed, the need for the 

Family LLCs to contractually indemnify O&B for its outside counsel defense costs 

are not ripe “damages” to the Family LLCs.  See In re Symbol Techs. Secs. Litig., 

762 F. Supp. 510, 516 (E.D.N.Y. 1991) (“[D]efendants cannot be held liable for the 

https://1.next.westlaw.com/Document/Iade07ef755db11d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=762+F.+Supp.+510


56 
 

costs of defending a potentially baseless suit….  [N]o injury has been sustained for 

which plaintiff may sue to recover.”); In re Facebook, Inc. IPO Secs. & Deriv. Litig., 

922 F. Supp. 2d 445, 473-75 (S.D.N.Y. 2013) (dismissing similar derivative claim 

as unripe), aff’d, 797 F.3d 148 (2d Cir. 2015); In re Isolagen Inc. Secs. & Deriv. 

Litig., MDL No. 1741, 2007 WL 1101278, at *2 (E.D. Pa. Apr. 10, 2007) 

(“Derivative shareholder suits are consistently ‘foreclosed when they merely allege 

damages based on the potential costs of investigating, defending, or satisfying a 

judgment or settlement for what might be unlawful conduct.’”) (citations omitted); 

Dollens v. Zionts, No. 01-C-02826, 2002 WL 1632261, at *9 (N.D. Ill. July 22, 2002) 

(same). 

Even if, arguendo, the Family LLCs’ indemnification of O&B’s legal fees 

were to be considered damages, payment of those fees would not have been 

“proximately caused” by O&B’s alleged wrongdoing sufficient to have sustained 

Appellant’s breach of fiduciary duty claim against Mark.  E.g., Donovan v. Ficus 

Invs., Inc., No. 602715/2007, 20 Misc. 3d 1139(A), at *13-14 (Sup. Ct. N.Y. Cnty. 

2008) (dismissing breach of fiduciary duty claim because alleged incursion of 

attorneys’ fees was not proximately caused by defendant’s breach). 

Appellant also falsely asserts that Mark “admitted” O&B “retained more than 

$20,000 of Family LLC funds ….”  (App. Br. at 52.)  The uncontroverted record 

establishes that Mark testified that O&B kept “[$]5, $10,000 for accounting and legal 
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insurance” at the end of the year, not that O&B retained $20,000 of Family LLC 

funds for itself.  (A-1872 at 66:11-20.)  Mark testified immediately thereafter that 

“it was a wash in terms of money coming and going” between O&B and the Family 

LLCs, which Appellant admitted in her Third Amended Verified Complaint and 

confirmed at her deposition.  (A-1089 ¶ 142; RA-1951-52 at 345:12-346:4; RA-1991 

at 43:19-22; RA-1992 at 122:5-15; A-1055 ¶ 46.)  Appellant’s own damages expert 

confirmed that any payments by the Family LLCs to O&B were, in his words, 

“circular” and never retained by O&B.  (A-5845-46 at 12-13; RA-1985 at 230:15-

232:16.) 

V. APPELLANT’S JURY DEMAND WAS PROPERLY STRICKEN 

Justice Cohen struck Appellant’s jury demand based upon the express jury 

waiver provision in the 11 Winters-drafted Operating Agreements, (quoted at supra 

p.29), and, independently, because Appellant seeks equitable relief.  (A-42.)  This 

ruling was correct and should be affirmed. 

A. Appellant Waived Her Right To A Jury 

Jury waivers are presumptively “valid and enforceable.”  Uribe v. Merchants 

Bank, 227 A.D.2d 141, 141 (1st Dep’t 1996).  A court should enforce the language 

of a jury waiver as it is written.  Id. 
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The jury waiver in each of the Winters-drafted Operating Agreements 

provides, clearly and unambiguously, that Appellant waived her right to jury trials 

not only in connection with disputes arising out of those Operating Agreements, but 

also more broadly in connection with “any other cause or dispute whatsoever” 

between her and the other Family LLC members, including Mark.  (RA-1994 § 

14.12.)  Justice Cohen correctly found that such jury waiver language applies to all 

of Appellant’s claims, regardless of whether Appellant was aware of its inclusion in 

the Operating Agreements she signed or not.  (A-42.)  See also Uribe, 227 A.D.2d 

at 141-42; James Talcott, Inc. v. Wilson Hosiery Co., 32 A.D.2d 524, 525 (1st Dep’t 

1969); Franklin Nat’l Bank v. Capobianco, 25 A.D.2d 445, 445 (2d Dep’t 1966); 

Barclays Bank of N.Y., N.A. v. Heady Elec. Co., 174 A.D.2d 963, 964-65 (3d Dep’t 

1991). 

Appellant offers no rebuttal to these points and authorities.  Instead, she 

contends the jury waiver should be ignored because all of the Family LLC Operating 

Agreements should be voided ab initio.  (App. Br. at 61-62.)  As discussed above, 

Justice Cohen properly rejected Appellant’s effort to rescind all of the Operating 

Agreements. 
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B. Appellant’s Equitable Claims Also Bar Her Right To A Jury 

It is well-established that equitable claims, as well as legal claims that are 

commingled with primarily equitable claims, are not to be tried with juries.  E.g., 

New Media Holding Co., LLC v. Kagalovsky, 118 A.D.3d 68, 79 (1st Dep’t 2014); 

Phoenix Garden Rest., Inc. v. Chu, 234 A.D.2d 233, 233-34 (1st Dep’t 1996) (“By 

mingling claims for money damages with substantial and independent claims 

sounding in equity, plaintiffs have effectively waived their right to trial by jury”) 

(citations omitted); Tiffany At Westbury Condo. v. Marelli Dev. Corp., 34 A.D.3d 791, 

792 (2d Dep’t 2006). 

Seven of Appellant’s ten total claims against the Harounian Defendants are 

(or were) equitable, including her claims to rescind the Operating Agreements, to 

enjoin Mark’s removal as Manager, to enjoin the restatements of certain tax returns, 

to issue two constructive trusts, and her claims for unjust enrichment (which seek 

declaratory relief) and an accounting.  (A-1096-1113 ¶¶ 179-84, 186-92, 226-34, 

236-44 246-53, 255-63, 265-73, & pp. 51-52.)  See New Media, 118 A.D.3d at 79 

(plaintiff waived jury by seeking rescission of contract together with request for 

damages); accord Phoenix, 234 A.D.2d at 233-34; People of the State of N.Y. v. 

Grasso, No. 401620/2004, 2006 WL 5111081 (Sup. Ct. N.Y. Cnty. Aug. 10, 2006) 

(plaintiff waived jury by seeking constructive trust); Bent v. Witter, 162 A.D.2d 318, 

318 (1st Dep’t 1990) (plaintiff waived jury by seeking accounting); Sec. Pac. Nat’l 
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Bank v. Evans, 148 A.D.3d 465, 466 (1st Dep’t 2017) (plaintiff waived jury by 

seeking injunctive relief); People of the State of N.Y. v. First Am. Corp., No. 

406796/2007, 2011 WL 6002680 (Sup. Ct. N.Y. Cnty. Nov. 18, 2011) (plaintiff 

waived jury by seeking unjust enrichment relief that was equitable in nature); 

Anesthesia Assocs. of Mount Kisco, LLP v. Northern Westchester Hosp. Ctr., 59 

A.D.3d 481, 482-83 (2d Dep’t 2009) (plaintiff waived jury by seeking declaratory 

judgment). 

Appellant’s characterization of her claims as “primarily legal” cannot be taken 

seriously.  (App. Br. at 62.)  Appellant previously insisted to this Court (at the Rule 

3211 stage, when she was trying to revive certain claims by insisting upon their 

equitable character) that her equitable claims are “central to this case,” and that: 

this case was begun as an accounting action only, and then converted 
into one also seeking money damages only once the limited documents 
provided to Appellant revealed what Mark had stolen.  Seeking to 
recover money has always been ancillary to that accounting …. 
 

(A-5582; A-5589.)  See, e.g., U.S. Bank Trust, N.A. v. Stewart, No. 850292/2017, 

2019 WL 2514953, at *2 (Sup. Ct. N.Y. Cnty. June 18, 2019) (“Plaintiff cannot take 

inconsistent positions when it’s convenient.”). 

Moreover, Appellant’s remaining three claims for breach of fiduciary duty 

damages are all asserted derivatively.  (A-1093-96 ¶¶ 158-77.)  As a matter of law, 

derivative claims are “equitable” for the purpose of assessing jury waivers.  E.g., 

Moyal v. Sleppin, 139 A.D.3d 605, 605-06 (1st Dep’t 2016) (“Supreme Court erred 
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in finding that plaintiff in this shareholders’ derivative action was entitled to a jury 

trial, since the claims brought in his capacity as a shareholder were derivative and 

therefore equitable in nature”) (citations omitted); accord Horizon Asset Mgmt., LLC 

v. Duffy, 106 A.D.3d 594, 595 (1st Dep’t 2013); Bradbury v. Israel, No. 657478/2019, 

2023 WL 6518989, at *4 (Sup. Ct. N.Y. Cnty. Oct. 5, 2023); Woo v. Choi, No. 

652033/2014, 2017 WL 2407383, at *1 (Sup. Ct. N.Y. Cnty. June 1, 2017). 

Furthermore, Appellant’s jury waiver based upon her pleading is irrevocable, 

regardless of the subsequent dismissal of a number of her claims.  E.g., Sec. Pac., 

148 A.D.3d at 466; Anesthesia, 59 A.D.3d at 482. 

CONCLUSION 

Justice Cohen has complete control of this once-sprawling case.  He has 

supervised it for a decade.  He paid close attention to the record and held hours of 

oral argument in connection with the parties’ respective summary judgment motions.  

Justice Cohen did not “ignore” anything other than Appellant’s unsupported and 

unworthy rhetoric.  He rejected Appellant’s effort to create a chaotic trial and 

appropriately limited the case to those legally viable claims where Appellant has 

admissible evidence to present. 

For the foregoing reasons, the Harounian Respondents respectfully request 

that the Court deny Appellant’s appeal as against the Harounian Respondents in its 
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entirety, and award the Harounian Respondents such other and further relief as the 

Court deems just and proper. 

Dated: New York, New York 
  April 22, 2026   PRYOR CASHMAN LLP 
 
 
       By: __________________ 
        Todd E. Soloway 
        William L. Charron 
        Matthew C. Lamb 
        Simon Shahinian 
       7 Times Square 
       New York, New York  10036 
       (212) 421-4100 
 
       Attorneys for the  

Harounian Respondents 
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