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PRELIMINARY STATEMENT 

This appeal arises from the erroneous denial of Defendants’ motion to dismiss 

Plaintiff’s breach of contract, breach of fiduciary duty, and accounting claims.  The 

Trial Court’s Decision and Order cannot be reconciled with the unambiguous 

language of the parties’ Amended and Restated Operating Agreement (the 

“Operating Agreement”) and settled principles of law.  

Plaintiff was a minority member of Defendant 930-DSIC, LLC (the 

“Company”).  Plaintiff admits that beginning in the fourth quarter of 2012—

and continuing for more than a decade—Plaintiff defaulted on its capital 

contribution obligations.  As a result, in 2021, Defendant 930-DSIC Partner, LLC 

(the “Managing Member”) first exercised its express contractual right under the 

Operating Agreement to force Plaintiff’s pro rata participation in a partial tender 

offer transaction.  The net proceeds from the transaction were placed in escrow given 

Plaintiff’s ongoing default and serious concerns about whether Plaintiff’s manager, 

John Wehrle, would appropriately distribute the proceeds to Plaintiff’s investors.  

This concern arose from Mr. Wehrle’s prior fraud convictions and complaints from 

his own investors.  Thereafter, Plaintiff remained in default and continued to fail to 

make required capital contributions.  In 2024, the Managing Member forced the sale 

of Plaintiff’s entire interest.  After determining that selling to a third party was not 

feasible, the Managing Member assumed Plaintiff’s interest and issued Plaintiff a 
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promissory note.  The note is payable only if and when the Managing Member 

receives after-tax distributions in respect of Plaintiff’s former interest (which has not 

yet happened). 

Plaintiff does not dispute that, as a result of its default, the Managing Member 

had the right to force Plaintiff’s participation in the partial tender offer and ultimately 

to force the sale of Plaintiff’s entire interest.  Nonetheless, Plaintiff alleges it was a 

breach of the Operating Agreement and a breach of fiduciary duty to place the tender 

proceeds in escrow and to issue Plaintiff a promissory note when the Managing 

Member assumed its interest.   

The Trial Court declined to dismiss Plaintiff’s breach of contract claim on the 

grounds that it was “not clear whether paying plaintiff the proceeds of the forced 

sale would qualify as a distribution.”  (R7.1)  This was error.  The Operating 

Agreement’s plain language makes clear that the “withdraw[al] of capital” or 

“returns of any amount” are a distribution.  (R52.)  Plaintiff’s Complaint confirms 

as much, alleging that Defendants breached the Operating Agreement by “failing to 

distribute” proceeds to Plaintiff.  (R23 ¶ 27.)  Plaintiff similarly admitted in a 

January 20, 2022 letter to Defendants that payment in respect of a forced sale “must 

be considered as Distributable Cash”—a concession that directly contradicts 

 
1   Citations to “R__” are to pages of the Joint Record on Appeal.   
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the position Plaintiff advanced in the Trial Court and upon which the Trial Court 

relied.   

Because any payment to Plaintiff in respect of its Membership Interest would 

be a distribution, the Managing Member had express discretion over when, whether, 

and how to issue such a distribution.  It was well within that discretion to issue 

Plaintiff a promissory note to be paid only if the Managing Member actually receives 

proceeds in respect of Plaintiff’s former Membership Interest.  It is absurd to 

suggest, as Plaintiff urges, that the Managing Member should have to come out of 

pocket to distribute any capital to Plaintiff before the ultimate success or failure of 

the underlying investment, while the non-defaulting Members continue to bear the 

risk of receiving nothing.  Plaintiff should not end up in a better position (i.e., 

immediate payment and no further downside risk) because it defaulted.  

The Trial Court also erred in sustaining Plaintiff’s breach of fiduciary duty 

claim.  As a threshold matter, this claim is duplicative of Plaintiff’s breach 

of contract claim as it arises solely from the Managing Member’s role under the 

Operating Agreement.  It also independently fails because the Operating Agreement 

expressly modified the Managing Member’s default fiduciary duties and only 

requires the Managing Member to exercise its discretion in good faith and does “not  

[]  subject [it] to any other or different standard imposed by this Agreement or other 

applicable law.”  (R40 § 1.4.)  Although the Trial Court acknowledged that the 
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Managing Member “can’t be liable for breach of fiduciary duty if they act in good 

faith,” (R217 at 24:18-24:19), it nonetheless sustained the claim despite Plaintiff’s 

failure to allege any facts showing the Managing Member’s exercise of its express 

contractual rights was in bad faith.  (R9.) 

Finally, the Trial Court erred in sustaining Plaintiff’s accounting claim.  This 

too is duplicative of Plaintiff’s breach of contract claim.  Indeed, the Trial Court 

acknowledged that Plaintiff could learn the same information through “regular 

discovery” on its breach of contract claim.  (R221 at 28:16-18.)  Moreover, 

Plaintiff’s accounting claim also should have been dismissed because it is predicated 

on a fiduciary relationship that does not exist under the Operating Agreement and 

because Defendants have already provided Plaintiff with correspondence that 

identifies the precise amounts owed and the underlying calculations.   

For these reasons, as demonstrated more fully below, the Trial Court’s 

Decision and Order should be reversed insofar as it denied Defendants’ motion to 

dismiss, and the Complaint should be dismissed in its entirety with prejudice.  
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QUESTIONS PRESENTED 

Question 1: Whether the Trial Court should have dismissed Plaintiff’s breach 

of contract claim based on the payment for the forced sale of its Membership Interest 

where: (a) the parties’ contract and Plaintiff’s own allegations characterized such 

payment as a distribution; and (b) the Operating Agreement expressly grants the 

Managing Member sole discretion over whether and how to make any distributions?  

Yes. 

Question 2: Whether the Trial Court should have dismissed Plaintiff’s breach 

of fiduciary duty claim where: (a) the claim arose entirely from the parties’ contract; 

(b) the Operating Agreement replaced any fiduciary duties otherwise owed with a 

good faith standard; and (c) Plaintiff fails to allege any bad faith or conduct that 

otherwise violated any fiduciary duties, even if they did exist?  Yes. 

Question 3: Whether the Trial Court should have dismissed Plaintiff’s 

accounting claim where: (a) Plaintiff also pursued a breach of contract claim that 

would yield the same information through discovery; (b) no fiduciary relationship 

existed between the parties; and (c) Plaintiff has already been provided the relevant 

information?  Yes. 
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RELEVANT FACTUAL BACKGROUND2 

I. The Parties and Their Operating Agreement 

Defendant 930-DSIC, LLC is a limited liability company organized under the 

laws of Delaware (R20 ¶ 11) that invested in Decision Sciences, a company that 

develops technology and scanning systems to detect radioactive and nuclear 

materials, contraband and other anomalies packed into shipping containers and other 

conveyances.  Defendant 930-DSIC Partner LLC is the Managing Member of the 

Company.  (Id. ¶ 12.) 

Plaintiff DTI-DSIC, LLC is a former minority member of the Company.  

Plaintiff previously held an 11.22 percent membership interest, which it acquired for 

$1,850,000 between 2010 and 2011.  (Id. ¶ 14.)  In 2024, Plaintiff’s entire interest, 

including its future capital contribution obligations, was acquired by the Managing 

Member after more than a decade in default.  (R18 ¶ 2.)   

The parties’ relationship is governed by the Operating Agreement.  (R20 ¶ 12; 

R31-81.)  Pursuant to the Operating Agreement, Plaintiff “agree[d] to make Capital 

Contributions to the Company at any time or from time to time on the terms set forth 

in this Agreement.”  (R46 § 4.1(a).)  Failure to do so constitutes an “Event of 

Default.”  (R37.)   

 
2  The following is based on Plaintiff’s allegations and the documents cited in the Complaint.  

Defendants dispute many of Plaintiff’s allegations, including that it is entitled to $3,252,905.60, 

but Defendants accept Plaintiff’s allegations arguendo for the purposes of this appeal only.   
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Under Section 4.2, a Defaulting Member is subject to various penalties at the 

full discretion of the Managing Member, including interest charges, loss of voting 

rights, or a forced sale of the member’s interest.  (R47-48 § 4.2.)  With respect to a 

forced sale, “[t]he Managing Member shall have full power, in its discretion, to 

require the Defaulting Member to sell its Interest to the Managing Member . . . at a 

purchase price equal to the lesser of (x) the cost of such Defaulting Member’s 

Interest or (y) such price as the Managing Member determines in good faith is fair 

and reasonable under the circumstances.”  (Id. § 4.2(e).)  The Company also has “the 

right to set-off any or all amounts owing by a Defaulting Member to the Company 

against all distributions and other amounts from time to time payable by the 

Company hereunder to such Defaulting Member.”  (R48 § 4.2(f).)  

The Operating Agreement does not entitle a Defaulting Member to receive a 

distribution immediately in the event of a forced sale.  To the contrary, Section 6.4 

expressly allows the Managing Member to withhold distributions if it determines “in 

its discretion” that such distribution “should be retained by the Company to pay, or 

to establish a reserve for the payment of, any liability or obligation of the Company” 

or that “the cash available to the Company is insufficient to permit such 

distribution.”  (R56 §§ 6.4(b)-(c).)   

The Operating Agreement gives the Managing Member wide latitude to act 

and expressly limits the standard of care it owes to Plaintiff and the other members.  
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(R40 § 1.4.)  Specifically, where the Managing Member is permitted to act in its 

“discretion,” it “shall be entitled to consider such interests and factors as it desires,” 

without limitation.  (Id.)  Where the Managing Member is permitted to act in “good 

faith,” it “shall act under such express standard and shall not be subject to any other 

or different standard imposed by this Agreement or other applicable law,” including 

any fiduciary duty.  (Id.)  The Operating Agreement confirms that “[t]o the extent 

that, at law or in equity, the Managing Member has duties (including fiduciary 

duties) and liabilities relating thereto to . . . another Member (or any of their 

respective Affiliates), the Managing Member acting under this Agreement shall not 

be liable . . . for its good faith reliance on the provisions of this Agreement.”  (R44 

§ 3.2(c).)  Moreover, Plaintiff expressly “agreed” that, to the extent the Operating 

Agreement “restrict[s] the duties and liabilities of the Managing Member otherwise 

existing at law or in equity,” the Operating Agreement supersedes “such other duties 

and liabilities of the Managing Member.”  (Id.)  

II. The Managing Member Exercises Its Express Contractual  

Right to Sell Plaintiff’s Interest Following Plaintiff’s Default 

Beginning in the fourth quarter of 2012, Plaintiff failed to make its required 

capital contributions to the Company.  On May 12, 2014, the Managing Member 

issued Plaintiff a Notice of Default, notifying Plaintiff that it was “in default of its 

obligations to make Capital Contributions in respect of certain Management Fees 

and Administrative Expenses” totaling $41,927, which “constitutes an Event of 
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Default.”  (R82-83; see also R22 ¶ 20 (referencing default).)  The Notice explained 

that the “past due Management Fees owed by [Plaintiff] are for the combined periods 

extending from the fourth calendar quarter of 2012 to the first calendar quarter of 

2014, inclusive.”  (R82.)  The Notice declared that Plaintiff was deemed to be a 

“Defaulting Member” “[p]ursuant to Section 4.2(a) of the [Operating] Agreement” 

and that the “Company and the Managing Member . . . reserve all of the rights and 

remedies that the Company and the Managing Member have under the [Operating] 

Agreement and/or applicable law,” including “pursuant to Section 4.2(e) of the 

[Operating] Agreement, requir[ing] a sale of the [Plaintiff’s] Interest” if the default 

was not cured.  (R82-83.)  Plaintiff concedes it defaulted on its capital contribution 

obligations, admitting at oral argument that “[w]e don’t dispute that we were in 

default.  We don’t dispute that there was some management fee that is going to be 

due and owing.”  (R201 at 8:4-8:6.) 

Despite notice and ample opportunity over many years, Plaintiff failed to cure 

its default.  In July 2021, 930-DSIC participated in a partial tender offer for Decision 

Sciences.  (R21 ¶ 16.)  The Managing Member exercised its right under Section 4.2 

of the Operating Agreement to sell a pro rata portion (5.71 percent) of Plaintiff’s 

interest.  (Id.; R84.)  A portion of the proceeds were used to cover some of Plaintiff’s 

overdue management fees and expenses, and the remainder was placed in escrow.  

(R21 ¶ 16; R22 ¶ 19; R84.)   
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In a letter dated January 20, 2022, Plaintiff admitted that the proceeds placed 

in escrow were a “distribution” under Section 6 of the Operating Agreement, stating 

that “[t]he [f]orced [s]ale of [Plaintiff’s] interests is clearly not a part of the operating 

cash flow of the 930-DSIC [e]ntities and must be considered as Distributable Cash.”  

Plaintiff’s letter also demanded that “the Managing Member must disburse the 

Distributable Cash to [Plaintiff].”   

In November 2023, with Plaintiff still in default, the Managing Member 

exercised its right under Section 4.2 of the Operating Agreement to acquire the 

entirety of Plaintiff’s interest, including its future capital contribution obligations.  

(R21-22 ¶ 18.)  The accompanying Membership Interest Transfer Instrument 

explained that the forced sale was due to Plaintiff’s failure to “remed[y] the 

circumstances giving rise to the Event of Default set forth in the [2014] Default 

Notice.”  (R85.)  It further explained that the Managing Member determined the sale 

price for Plaintiff’s entire interest would be $1,677,382.95, which accounted for “the 

Managing Member’s legal expenses associated with [Plaintiff’s] Default (including 

the costs of effectuating the Required Sale).”  (Id.)  Accordingly, the Managing 

Member issued a Non-Recourse Promissory Note to Plaintiff in the amount of 

$1,677,382.95.  (R22 ¶ 20; R88-89.)  No payments are due on the Note except “to 

the extent of the amount of after-tax distributions actually received by [the Managing 

Member] from [the Company] in respect of [Plaintiff’s former interest].”  (R88.)  
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Plaintiff does not allege the Managing Member has since received any after-tax 

distributions in respect of Plaintiff’s former interest.  

III. The Trial Court Sustains Plaintiff’s Breach of Contract,  

Breach of Fiduciary Duty, and Accounting Claims   

In February 2025, Plaintiff filed the Complaint, asserting six causes of action 

for (i) breach of contract, (ii) unjust enrichment, (iii) conversion, (iv) breach of 

fiduciary duty, (v) an accounting, and (vi) fraud.  (R23-27.)  Plaintiff claims that 

“Defendants’ refusal to make payment is unlawful and a blatant breach of 

Defendants’ duties at both law and equity.”  (R19 ¶ 5.)  Defendants moved to dismiss 

the Complaint in its entirety under CPLR 3211(a)(1) and (7).  (R11-12.) 

The Trial Court heard oral argument on Defendants’ motion on August 14, 

2025, dismissing several claims from the bench.  (R194-227.)  The same day, the 

Trial Court issued its written Decision and Order “in accordance with the reasoning 

on the record of August 14, 2025.”  (R7-10 (“Decision and Order”).)  The Trial Court 

dismissed Plaintiff’s claims for unjust enrichment and conversion because “[t]hese 

claims duplicate the first count for breach of contract.”  (R8.)  The Trial Court also 

dismissed Plaintiff’s fraud claim because “[n]ot only does plaintiff fail to plead fraud 

with particularity, but as presently constituted, the claim merely alleges a breach of 

contract.”  (R9.)  However, the Trial Court declined to dismiss Plaintiff’s claims for 

breach of contract, breach of fiduciary duty, and an accounting.  (R7; R10.)   
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With respect to breach of contract, the Trial Court held that “it is [] not clear 

whether paying plaintiff the proceeds of the forced sale would qualify as a 

distribution, or whether the funds defendants are holding [are] simply sale 

proceeds,” and “if defendants are supposed to turn over the proceeds, the law would 

imply a reasonable time.”  (R7-8.)3  

With respect to breach of fiduciary duty, the Trial Court held that 

Section 3.2(c) of the Operating Agreement “contains a limitation, but not an outright 

disavowal, of [D]efendant’s fiduciary obligations.”  (R8.)  Specifically, the Trial 

Court concluded that “so long as the [M]anaging [M]ember[] act[s] in good faith 

reliance on the provisions of the Agreement, they cannot be liable for breach of 

fiduciary duty,” but “can still be liable for breach of fiduciary duty if they act in bad 

faith reliance on the terms of the Agreement or simply act in bad faith outside of the 

terms of the Agreement.”  (R9.) 

Finally, with respect to an accounting, the Trial Court held that “there remains 

a fiduciary relationship between [P]laintiff and [D]efendants” and “[P]laintiff is 

entitled to know more about” “various expenses that [D]efendants have used to 

reduce the sale proceeds for [P]laintiff’s membership.”  (Id.) 

 
3   Plaintiff conceded that it was a Defaulting Member and also withdrew its claim that Defendants’ 

valuation of its interest sold also constituted a breach of the Operating Agreement.  (See R213 

at 20:4-20:5 (“We’re not going to be contesting or seeking a higher valuation here.”); id. at 8:4-

8:6 (“We don’t dispute that we were in default.  We don’t dispute that there was some 

management fee that is going to be due and owing.”)) 
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STANDARD OF REVIEW 

This Court reviews all questions of law and fact from an order denying a 

motion to dismiss.  CPLR 5501(c).  “This pervasive review power allows the 

appellate court at the first tier of appeal to stand in the place of the nisi prius judge 

and do whatever the judge should have done.”  David D. Siegel, New York Practice 

§ 529 (6th ed. 2018).  This Court may reverse or modify, in whole or in part, the 

Decision and Order to the extent supported by the record.  See CPLR 5522(a).      

Under CPLR 3211(a)(7), a complaint should be dismissed if it “fails to state 

a cause of action.”  Id.  “Although on a motion to dismiss plaintiffs’ allegations are 

presumed to be true and accorded every favorable inference, conclusory 

allegations—claims consisting of bare legal conclusions with no factual 

specificity—are insufficient to survive a motion to dismiss.”  Barnes v. Hodge, 118 

A.D.3d 633, 633 (1st Dep’t 2014) (citation omitted).   

Under CPLR 3211(a)(1), a complaint should be dismissed “where an 

unambiguous contract ‘utterly refutes [a] plaintiff’s factual allegations, conclusively 

establishing a defense as a matter of law.’”  Herman v. Judlau Contracting, Inc., 243 

A.D.3d 441, 443 (1st Dep’t 2025) (citation omitted).  Factual allegations or legal 

conclusions that are “flatly contradicted by documentary evidence” are “not 

presumed to be true, or even accorded favorable inference.”  Taussig v. Clipper Grp., 

L.P., 13 A.D.3d 166, 167 (1st Dep’t 2004).  “[W]here a written agreement . . . 
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unambiguously contradicts the allegations supporting a litigant’s cause of action for 

breach of contract, the contract itself constitutes documentary evidence warranting 

the dismissal of the complaint pursuant to CPLR 3211(a)(1).” 150 Broadway N.Y. 

Assocs., L.P. v. Bodner, 14 A.D.3d 1, 5 (1st Dep’t 2004).  The same applies to emails 

and written correspondence.  See Kany v. Kany, 148 A.D.3d 584, 584 (1st Dep’t 

2017) (“[E]mails and written correspondence may be considered documentary 

evidence.”). 

ARGUMENT 

I. PLAINTIFF’S BREACH OF CONTRACT CLAIM  

SHOULD BE DISMISSED 

Plaintiff’s breach of contract claim should have been dismissed because 

Defendants’ actions were expressly permitted under the Operating Agreement.  

Courts do not accept conclusory assertions that a defendant breached a contract, but 

instead examine the language of the contract and determine whether the well-pled 

facts in the complaint, if true, would establish a breach of a duty created by the 

contract.  See Allen v. Encore Energy 34 Partners, L.P., 72 A.3d 93, 106 (Del. 2013) 

(affirming dismissal of a breach of contract claim where complaint failed to allege 

facts demonstrating a breach).4 

 
4   The Operating Agreement is governed by Delaware law.  (R71 § 15.3.)   
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Here, Plaintiff alleges Defendants breached the Operating Agreement by 

“failing to distribute the proceeds due to Plaintiff from the Sales, including the 2021 

Proceeds and 2024 Proceeds.”  (R23 ¶ 27 (First Count).)  It is undisputed that 

Plaintiff defaulted on its obligations for more than a decade and that, as a result, the 

Managing Member had the right to force the sale of Plaintiff’s Membership Interest.  

It is also undisputed that the Managing Member has broad discretion to determine 

whether, when, and how to issue any distributions to Members.  Thus, if the payment 

of money to Plaintiff in connection with the forced sales of its Membership Interest 

would constitute distributions, then there can be no breach for the Managing 

Member withholding such distributions in its good faith discretion.   

Plaintiff contends that the alleged proceeds Defendants “failed to distribute” 

(id.) are not distributions.  The Trial Court held that it is “not clear.”  (R7.)  Both are 

incorrect.  

A. Paying Plaintiff for Its Membership Interest Is a Distribution 

The express language of the Operating Agreement, the plain meaning of 

“distribution,” and Plaintiff’s own allegations confirm that the disputed payments 

would be a distribution.  Section 6.1 of the Operating Agreement provides that “[n]o 

Member shall have the right to withdraw capital or demand or receive distributions 

or other returns of any amount in its Capital Account, except as expressly provided 

in this section 6 or section 12.”  (R52 § 6.1.)  In other words, Plaintiff has no right 
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to demand or receive distributions or other returns of any amount in its Capital 

Account, except as expressly provided in Section 6 or Section 12 of the Operating 

Agreement.  Section 12 governs a distribution upon dissolution of the Company and 

is not applicable here.  Thus, any payment to Plaintiff in respect of its former 

Membership Interest is governed by Section 6 of the Operating Agreement. 

This is consistent with the ordinary usage of terms like “distribution.”  Black’s 

Law Dictionary defines a “corporate distribution” as the “direct or indirect transfer 

of money or other property, or incurring of indebtedness to . . . its shareholders[.]”  

See DISTRIBUTION, Black’s Law Dictionary (12th ed. 2024).  Similarly, it defines 

a “partnership distribution” as the “payment of cash or property to a partner out of 

earnings . . . or a payment of the partners’ capital in partial or complete liquidation 

of the partner’s interest.”  Id.  This is precisely what Plaintiff seeks here: payment of 

money for its former Membership Interest.   

Indeed, Plaintiff’s own allegations make clear that it seeks a distribution under 

the Operating Agreement.  Plaintiff alleges “930 DSIC and DSIC Manager have 

breached the Operating Agreement by . . . failing to distribute the proceeds due to 

Plaintiff.”  (R23.)  Given the express language of the Operating Agreement, its plain 

meaning, and Plaintiff’s own allegations, the Trial Court erred in holding that it was 

“not clear whether paying plaintiff the proceeds of the forced sale would qualify as 

a distribution.”  (R7.) 
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B. The Managing Member Has Broad Discretion  

Over the Form and Timing of Any Distributions 

Section 6.4 of the Operating Agreement expressly authorizes the Managing 

Member to withhold any distribution if it determines “in its discretion” that such 

distribution “should be retained by the Company” or that “the cash available to the 

Company is insufficient to permit such distribution.”  (R56 §§ 6.4(b)-(c).)  

Section 6.2(a) similarly provides that ordinary distributions shall be made only “after 

provision for sufficient working capital consistent with good fiscal operating policy 

and management and such other needs as the Managing Member shall deem 

necessary in its discretion.”  (R53 § 6.2(a).)  In making such discretionary 

determinations, Section 1.4 permits the Managing Member to consider any 

“interests and factors as it desires.”5  (R40 § 1.4.)  

The Trial Court correctly recognized that the Operating Agreement “does not 

require defendants to pay the proceeds within any set time period.”  (R8.)  

Accordingly, Plaintiff does not (and cannot) allege any provision of the Operating 

Agreement that requires an immediate payment that Defendants allegedly “failed” 

to make.  See Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 901 A.2d 106, 116 (Del. 

2006) (affirming dismissal where plaintiff did “not identify any express contractual 

 
5  Specifically, Section 1.4 provides: “Whenever in this Agreement the Managing Member is 

permitted or required to make a decision (a) in its ‘discretion’ or under a grant of similar 

authority or latitude, including without an express standard, the Managing Member shall be 

entitled to consider such interests and factors as it desires . . .” (R40 § 1.4.) 
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obligation that was breached”); see also Fried v. Lehman Bros. Real Est. Assocs. III, 

L.P., 156 A.D.3d 464, 465 (1st Dep’t 2017) (affirming dismissal where plaintiff 

“never pleaded . . . the breach of any specific contractual provision”).   

However, the Trial Court erred in holding that “if defendants are supposed to 

turn over the proceeds, the law would imply a reasonable time.”  (R8.)  Although 

Delaware law implies a reasonable time for performance where a contract is 

unintentionally silent on timing, see Cincinnati Bell Cellular Sys. Co. v. Ameritech 

Mobile Phone Serv. of Cincinnati, Inc., 1996 WL 506906, at *5 (Del. Ch. Sept. 3, 

1996), aff’d, 692 A.2d 411 (Del. 1997), that is not the case here.  The Operating 

Agreement is not silent as to the timing of distributions, but rather expressly leaves 

to the Managing Member’s discretion the determination of when to issue a 

distribution (or whether to do so at all).  See Allied Cap. Corp. v. GC-Sun Holdings, 

L.P., 910 A.2d 1020, 1035 (Del. Ch. 2006) (court should not “impl[y] a contractual 

protection when the contract could easily have been drafted to expressly provide for 

it”). 

The Managing Member exercised its discretion initially to place the 2021 

tender offer proceeds in escrow and ultimately to issue Plaintiff the Note in 2023 in 

exchange for assuming Plaintiff’s Membership Interest.  The Note provides that 

payment “shall be made solely from and to the extent of the amount of after-tax 

distributions actually received by [the Managing Member] from [the Company] in 
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respect of [Plaintiff’s former interest].”  (R88 § 1.)  This is objectively reasonable 

on its face.  The Managing Member should not have to come out of pocket to buy 

out a Defaulting Member.6  Nor should a Defaulting Member end up better off than 

non-defaulting Members by having its capital returned early and its risk eliminated 

because it defaulted.  Indeed, that would violate the express terms of the Operating 

Agreement.  (See R45 § 3.4 (“No Member shall have priority over any other 

Member . . . as to the return of its Capital Contribution[.]”).)  Plaintiff’s contrary 

position is commercially unreasonable and would lead to absurd results (e.g., 

incentivizing Members to intentionally default if the investment is trending 

negatively so they could recoup some of their investment before it failed).  See Manti 

Holdings, LLC v. Authentix Acquisition Co., 261 A.3d 1199, 1211 (Del. 2021) 

(“Delaware courts read contracts as a whole, and interpretations that are 

commercially unreasonable or that produce absurd results must be rejected.”); Giray 

v. Ulukaya, 192 A.D.3d 453, 453 (1st Dep’t 2021) (“A contract should not be 

interpreted to produce a result that is absurd, commercially unreasonable or contrary 

to the reasonable expectations of the parties.” (citations omitted)). 

 
6  Plaintiff’s refer to “2024 Proceeds,” but there are no such proceeds.  Plaintiff’s Membership 

Interest was assigned to the Managing Member in exchange for the Note.  (See R85-86.)  There 

was no third-party sale generating any proceeds.  Additionally, the transaction occurred in 2023, 

not 2024.  (See id.) 
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In sum, Plaintiff alleges Defendants “fail[ed] to distribute the proceeds due to 

Plaintiff from the [forced] Sales” (R23 ¶ 27), but cannot point to any provision of 

the Operating Agreement that required such distribution.  To the contrary, the 

Operating Agreement expressly grants the Managing Member sole discretion over 

whether (and if so, how and when) to make any distribution to any Member.  Plaintiff 

alleges no facts showing the Managing Member exercised its discretion 

unreasonably or in bad faith.  Accordingly, Plaintiff’s claim for breach of contract 

should be dismissed. 

II. PLAINTIFF’S BREACH OF FIDUCIARY DUTY CLAIM  

SHOULD BE DISMISSED 

A. Plaintiff’s Breach of Fiduciary Duty Claim is 

Duplicative of Its Breach of Contract Claim 

As a threshold matter, the Trial Court should have dismissed Plaintiff’s breach 

of fiduciary duty claim because it is duplicative of the breach of contract claim.  

“Delaware law is clear that fiduciary duty claims may not proceed in tandem with 

breach of contract claims absent an ‘independent basis for the fiduciary duty claims 

apart from the contractual claims.’”  MHS Cap. LLC v. Goggin, 2018 WL 2149718, 

at *8 (Del. Ch. May 10, 2018) (citation omitted); see also Coventry Real Est. 

Advisors, L.L.C. v. Devs. Diversified Realty Corp., 84 A.D.3d 583, 585 (1st Dep’t 

2011) (“[A]ny fiduciary duty claim arising under the [Operating Agreement] must 
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be dismissed as duplicative of [Plaintiff’s] contractual claims for breach of those 

agreements.”). 

The sole basis for Plaintiff’s breach of fiduciary duty claim arises from the 

parties’ Operating Agreement, rendering the claim duplicative of Plaintiff’s breach 

of contract claim.  Plaintiff does not—and cannot—allege any independent basis for 

the existence of fiduciary duties.  Rather, Plaintiff’s own allegations reveal that its 

breach of fiduciary duty claim arises solely from the Managing Member’s “duties to 

Plaintiff” arising from the Operating Agreement.  (R25 ¶ 41; see also R26 ¶ 48.)  

The Trial Court therefore should have dismissed Plaintiff’s impermissibly 

bootstrapped fiduciary duty claim.   

B. Plaintiff’s Breach of Fiduciary Duty Claim Independently Fails 

Because the Operating Agreement Waived Fiduciary Duties  

The Trial Court also should have dismissed Plaintiff’s breach of fiduciary duty 

claim because the Operating Agreement waived any fiduciary duties.  Under 

Delaware law, breach of fiduciary duty claims fail where the LLC agreement 

contains a fiduciary duty waiver.  See, e.g., Smith v. Scott, 2021 WL 1592463, at *9 

(Del. Ch. Apr. 23, 2021) (“language unambiguously eliminates the traditional 

fiduciary duties when it states: ‘none of the Directors . . . shall have any duties or 

liabilities, including fiduciary duties, to the Company or any Member’” or “[t]he 

provisions of this Agreement replace, eliminate, and otherwise supplant those duties 

(including fiduciary duties) and liabilities that the Managing Member might 



 

22 

otherwise have with respect to each other.” (citations omitted)).  “[The parties’] 

contractual choice governs and cannot be supplanted by the application of 

inconsistent fiduciary duty principles that might otherwise apply as a default.”  

Related Westpac LLC v. JER Snowmass LLC, 2010 WL 2929708, at *8 (Del. Ch. 

July 23, 2010).   

Here, the Operating Agreement waived any fiduciary duties owed by the 

Managing Member to Plaintiff.  The Operating Agreement expressly allows the 

Managing Member to make a distribution “in its discretion.”  (R47-48 § 4.2(e); R56 

§ 6.4.)  Where, as here, the standard of care is specified, “the Managing Member . . . 

shall not be subject to any other or different standard imposed by this Agreement or 

other applicable law,” such as any fiduciary duty.  (R40 § 1.4.)  The Operating 

Agreement further provides that “[t]o the extent that, at law or in equity, the 

Managing Member has duties (including fiduciary duties) and liabilities relating 

thereto to . . . another Member (or any of their respective Affiliates), the Managing 

Member acting under this Agreement shall not be liable . . . for its good faith reliance 

on the provisions of this Agreement.”  (R44 § 3.2(c).)  Plaintiff expressly “agreed” 

that, to the extent the Operating Agreement “restrict[s] the duties and liabilities of 

the Managing Member otherwise existing at law or in equity,” the Operating 

Agreement supersedes “such other duties and liabilities of the Managing Member.”  

(Id.)  The Operating Agreement’s acknowledgment that the Managing Member 
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might otherwise have had fiduciary duties does not prevent their modification or 

elimination.  See Smith, 2021 WL 1592463, at *9.  Indeed, the Operating Agreement 

is quite clear that the Managing Member “shall not be subject to any other or 

different standard imposed by this Agreement or other applicable law.”  (R40 § 1.4.)   

The Trial Court recognized that the Operating Agreement replaces the 

Managing Member’s fiduciary duties with a good faith standard.  (See R9 (“[S]o 

long as the managing members act in good faith reliance on the provisions of the 

Agreement, they cannot be liable for breach of fiduciary duty.”).)  The Trial Court 

nevertheless declined to dismiss the breach of fiduciary duty claim, reasoning that if 

the alleged “course of conduct is not a strict breach of contract, it might still 

constitute bad faith.”  (Id.)  But this conflates two distinct claims.  Though Plaintiff 

fails to allege bad faith, given the express good faith requirement in the Operating 

Agreement, acting in bad faith would constitute a breach of contract here, not a 

breach of fiduciary duty.  See Brinckerhoff v. Enbridge Energy Co., 159 A.3d 242, 

252-53 (Del. 2017) (analyzing claim as breach of contract, rather than breach of 

fiduciary duty, where the contract “unconditionally eliminated all common law 

standards of care and fiduciary duties, and substituted a contractual good faith 

standard of care”).  The Operating Agreement’s explicit modification of the 

Managing Member’s standard of care precludes Plaintiff’s breach of fiduciary duty 

claim as a matter of law, and the Trial Court erred by failing to dismiss this claim.   
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C. Plaintiff’s Breach of Fiduciary Duty Claim Also Independently 

Fails Because Plaintiff Fails To Allege Any Conduct That Violated 

Any Fiduciary Duties, Even If They Did Exist 

In any event, Plaintiff fails to allege any conduct that would violate any 

fiduciary duties if they existed (and they do not).  Under Delaware law, the mere 

exercise of contractual rights cannot form the basis of a breach of fiduciary duty 

claim.  See Nemec v. Shrader, 991 A.2d 1120, 1129 (Del. 2010) (“Any separate 

fiduciary duty claims that might arise out of the Company’s exercise of its contract 

right [] were foreclosed.”).  Likewise, the exercise of contractual rights also cannot 

breach a fiduciary duty to not act in bad faith.  See Fisk Ventures, LLC v. Segal, 2008 

WL 1961156, at *11 (Del. Ch. May 7, 2008) (dismissing breach of fiduciary duty 

claims where “even if [counterclaimant] w[as] correct that in the LLC Agreement 

there remained a fiduciary duty to not act in bad faith or with gross negligence, 

[counterclaimant] has manifestly failed to allege facts sufficient to support a claim 

that anyone has breached such a hypothetical duty”), aff’d, Segal v. Fisk Ventures, 

LLC, 984 A.2d 124 (Del. 2009).  

Here, the Managing Member exercised its express contractual right to sell 

Plaintiff’s interest as a Defaulting Member.  As discussed above, (supra Argument 

I.B.), Plaintiff alleges no facts showing that the Managing Member was contractually 

obligated to immediately pay Plaintiff for its default or any facts showing that it 

exercised its discretion in bad faith.  None of the Managing Member’s actions 
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regarding the sale of Plaintiff’s interest, which were expressly authorized by the 

Operating Agreement, constituted a breach of fiduciary duty, even if such duties 

applied here (and they do not).  To the contrary, the Managing Member’s actions 

were a good faith exercise of its contractual rights, which the Trial Court correctly 

held cannot constitute a breach of fiduciary duty as a matter of law.  (See R9 (“[S]o 

long as the [M]anaging [M]ember[] act[s] in good faith reliance on the provisions of 

the Agreement, they cannot be liable for breach of fiduciary duty.”).)  Plaintiff’s 

breach of fiduciary duty claim independently fails due to its failure to allege any 

conduct that would have violated such duties even if they did exist.    

III. PLAINTIFF’S ACCOUNTING CLAIM SHOULD BE DISMISSED 

A. Plaintiff’s Accounting Claim is Duplicative  

of Its Breach of Contract Claim 

As a threshold matter, like its breach of fiduciary duty claim, Plaintiff’s 

accounting claim fails because it is duplicative of its breach of contract claim.  To 

plead an accounting claim, “plaintiff must demonstrate that she has no adequate 

remedy at law and that, prior to commencing the suit, she demanded an accounting, 

which was refused.”  Behrman v. Red Flower, Inc., 61 Misc. 3d 1217(A), *6 (Sup. 

Ct. N.Y. Cnty. 2018).  That is, “an equitable accounting claim cannot coexist with a 

breach of contract claim covering the same subject matter . . . because a plaintiff 

would be able to obtain the information and damages through discovery of his or her 

breach of contract claim, and thus, he or she has an adequate remedy at law.”  
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Hatteras Enters., Inc. v. Forsythe Cosm. Grp., Ltd., 2022 WL 3682270, at *16 

(E.D.N.Y. Aug. 25, 2022) (citation omitted).  Here, Plaintiff plainly has—and is 

pursuing—legal remedies, as evidenced by its breach of contract claim.  (See R23-

24 ¶¶ 25-29.)  As a result, Plaintiff has an adequate remedy at law, and the 

accounting claim should have been dismissed for this reason alone.    

In any event, Plaintiff’s accounting claim is also duplicative of its breach of 

contract claim because it seeks the very information it would otherwise obtain from 

discovery for its breach of contract claim.  “[A]n action for an accounting is 

inapposite where a party has also brought a damages suit for breach of contract 

because the party can obtain any necessary information through discovery.”  Russell 

Pub. Grp., Ltd. v. Brown Printing Co., 2014 WL 1329144, at *4 (S.D.N.Y. Apr. 3, 

2014); see also Roth v. Sotera Health Co., 2024 WL 4260649, at *13 (Del. Ch. 

Sept. 23, 2024) (“[A]bsent a fiduciary relationship . . . accountings [are] a needless 

relic of the past given the breadth of modern discovery rules.”).  Indeed, the Trial 

Court recognized—and Plaintiff conceded—that it could receive the same 

information in discovery from its breach of contract claim.  (See R221 at 28:16-

28:18 (“regular discovery [for Plaintiff’s breach of contract claim] is going to get 

[Plaintiff] the same info[rmation]”); R222 at 29:2-29:4 (“I understand in discovery 

[Plaintiff] may get it as well . . .”).)  Having acknowledged that Plaintiff could 
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receive the same information in discovery, the Trial Court erred by sustaining 

Plaintiff’s accounting claim.   

B. Plaintiff’s Accounting Claim Independently Fails Because  

No Fiduciary Relationship Exists Between the Parties 

The Trial Court should have dismissed Plaintiff’s accounting claim for the 

independent reason that no fiduciary relationship exists between the parties.  Under 

both Delaware and New York law, accounting claims must be dismissed where there 

is no fiduciary relationship between the parties.  See Maka v. Musial, 2024 WL 

2374483, at *3 (Del. Ch. May 23, 2024) (“Since [the Court] ha[s] already concluded 

above that the relationship between Plaintiff and Defendants ad litem is that of 

contractual counterparties, not beneficiary and fiduciary, there is no basis in the facts 

pled to support an equitable accounting.”); 2497 Realty Corp. v. Fuertes, 232 A.D.3d 

451, 453-54 (1st Dep’t 2024) (“Since plaintiff did not have a fiduciary relationship 

with [defendants], the [] cause of action for an accounting must also be dismissed.”)  

As discussed above, (supra Argument II.B), the relationship between the parties is 

contractual in nature and is governed by the terms of the Operating Agreement.  Even 

if Plaintiff’s accounting claim was not duplicative of its breach of contract claim—

it is—Plaintiff’s accounting claim also independently fails because no fiduciary 

relationship exists to support an accounting claim, and thus, should have been 

dismissed by the Trial Court.  
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C. Even If A Fiduciary Relationship Did Exist, Plaintiff’s  

Accounting Claim Also Independently Fails Because  

It Has Received Details of Amounts Owed  

Even assuming arguendo that the parties had a fiduciary relationship (they do 

not), Plaintiff’s accounting claim still independently fails and should have been 

dismissed because it received numerous letters and notices that clearly detail the 

amount owed to Plaintiff and the underlying calculations.7  For example, following 

the tender offer transaction in 2021, Plaintiff was issued a notice that made clear 

$1,162,033.46 was being placed in an escrow account, which accounted for: 

(i) $161,909.70 of legal expenses (with interest), (ii) $235,368.45 for 

the payment of overdue management fees and expenses (with interest), 

(iii) $9,250.00 of management fees for the 2nd and 3rd quarters of 2021, 

and (iv) DTI-DSIC’s share of Fund expenses which includes (a) 

$2,495.61 of legal expenses relating to Fund administrative matters, 

including the amendment to the Fund’s operating agreement, and (b) 

$4,465.43 of Fund legal expenses relating to the Tender Offer.  (R84.) 

Plaintiff’s accounting claim independently fails because it is undisputed that 

Plaintiff received letters and notices that clearly detail the amount owed to Plaintiff 

and the underlying calculations.   

 
7   At oral argument, Plaintiff conceded that it was “not going to be contesting or seeking a higher 

valuation here.”  (R213 at 20:4-20:5.)  



 

29 

CONCLUSION 

For the foregoing reasons, the Trial Court’s Decision and Order, insofar as it 

denied Defendants’ motion to dismiss Plaintiff’s breach of contract, breach of 

fiduciary duty, and accounting claims, should be reversed. 
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New York Supreme Court 

Appellate Division—First Department 

 

DTI-DSIC, LLC, 

Plaintiff-Respondent-Appellant, 

– against – 

930-DSIC, LLC, 930-DSIC PARTNER, LLC  

and STUART J. RABIN, 

Defendants-Appellants-Respondents. 

 
1. The index number of the case in the court below is 

650762/25. 

2. The full names of the original parties are as set forth 

above. There have been no changes. 

3. The action was commenced in Supreme Court, New York 

County. 

4. The action was commenced on or about February 10, 

2025 by filing of a Summons and Verified Complaint. 

Issue was joined on or about May 13, 2025, by filing of a 

Notice of Motion to Dismiss the Verified Complaint. 

5. The nature and object of the action involves breach of 

contract. 

 



   

 

 

6. This appeal is from the Decision and Order of the Hon. 

Melissa A. Crane, dated August 14, 2025, which denied 

Defendants’ Motion to Dismiss Plaintiff’s breach of 

contract, breach of fiduciary duty, and accounting claims. 

7. This appeal is on the full reproduced record. 
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