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THE COURT:  So what I would like to do is take 

appearances and then we'll get right to it, starting with 

the plaintiff.  

MR. MEGLINO:  Good afternoon, Your Honor.  

David Meglino, Cole Schotz.  We represent the 

plaintiff.  1325 Avenue of the Americas, 19th floor, New 

York, New York 10019.  

MR. GRIFFIN:  Good afternoon.  Michael Griffin from 

Skadden Arps for defendants.  Along with me as well is my 

partner Robert Fumerton and Christopher Mao.  We also have 

one of the defendants, Mr. Rabin, is on the line as well.  

One Manhattan West, New York, New York.  

THE COURT:  So this being defendant's motion, you 

can start.  

MR. GRIFFIN:  Thank you, your Honor.  

We're here today because plaintiff who was a 

limited member of the defendant's investment fund defaulted 

on its obligations to make required capital contributions 

for the better part of a decade and was eventually forced 

out of the fund.  

Now, plaintiff does not dispute its default or that 

defendants had a right to force the sale of its interest 

because of that default.  

THE COURT:  Do you dispute that you owe something 

to plaintiff, though?  
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MR. GRIFFIN:  No, Your Honor.  We do not dispute 

that.  

THE COURT:  Can you at least pay him what you think 

you owe him?  

MR. GRIFFIN:  It is a question of timing, Your 

Honor.  So the plaintiff's interest was extinguished through 

two sales, a partial tender offer in 2021 and then a for 

sale of the remaining interest at the end of 2023, in 

November.  

And what the company did was issue plaintiff a 

promissory note for the sum of that amount and placed the 

2021 proceeds in escrow.  Now, the reason that that money 

hasn't been transferred to plaintiff yet is because he's not 

yet entitled to that money. 

This is a fund where none of the investors have 

been paid on the investment.  They only get paid if the 

investment is ultimately successful.  There is some type of 

liquidation event for the underlying company that the fund 

is invested in and that simply hasn't happened yet.  

What plaintiff is essentially arguing is that 

because it defaulted, it should be entitled to the return of 

its capital contribution in full before any of the other 

investors who have not defaulted.  And that's what so absurd 

about plaintiff's contractual interpretation in this case.  

Now, the promissory note that we issued is 
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very --  sorry.  Go ahead. 

THE COURT:  Let me ask you a question.  If he 

hadn't defaulted and wanted out, could he get out?  

MR. GRIFFIN:  No, Your Honor.  He could not.  

Section 10.1A of the operating agreement --  

THE COURT:  Let me just get there.  Sorry.  I'm 

having an issue. 

MR. GRIFFIN:  Go ahead.  It is Exhibit 2 --

THE COURT:  I have --  

MR. GRIFFIN:  -- to our motion. 

THE COURT:  I had pulled it up already. 

MR. GRIFFIN:  Page 22.  

THE COURT:  Got it.  Hold on.  Let me get to page 

22.  You said it was --  

MR. GRIFFIN:  Excuse me.  Page 29.  I'm sorry. 

THE COURT:  You said it was section 10.1?  

MR. GRIFFIN:  10.1A, yes, titled, "No Withdrawal."  

THE COURT:  Got it.  

MR. GRIFFIN:  It is very short:  "Except as 

otherwise expressly permitted by this agreement, no member 

may withdraw from the company."  

THE COURT:  What is otherwise expressly permitted?  

MR. GRIFFIN:  There are almost no -- there are no 

circumstances where a company could just voluntarily 

withdraw.  There are certain circumstances in which the 
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investor is going bankrupt itself, as being dissolved, 

things like that.  There could be a scenario in which they 

could withdraw, but there is no right to voluntarily 

withdraw.  

And Section 6.1 also reiterates this point and 

should be read in conjunction, and that's on page 18 of the 

operating agreement, Your Honor.  It is the first subsection 

under the distributions portion of the operating agreement, 

and makes clear that no member shall have the right to 

withdraw capital or demand or receive distributions or other 

returns of any amount in its capital account except as 

expressly provided in Section 6 and 12, and 6 and 12 are the 

two distribution sections.  

So there's this dispute in this motion, Your Honor, 

as to whether the amounts of the sales proceeds would be 

distributions within the sense --  

THE COURT:  So how is --  so my main question to 

you was going to be how -- there's no dispute that you sold 

his shares.  So how is that a distribution and not a sale?  

MR. GRIFFIN:  Well, it is two different issues.  

The sale was a sale as you said.  I mean, to be 

chronological with it.  The second step is the actual 

payment of monies from that sale and that would be the 

distribution.  

And Section 6.1 that we just read makes clear that 
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they have no right to demand any money except in accordance 

with the provisions governing distributions here.  And even 

if you were to adopt plaintiff's own proffered definition in 

their reply, the transfer of any money to any shareholder, 

it would fall under that definition, too, even under 

dictionary definitions.  

And the reason this is important, Your Honor, is 

because the contract gives the managing member extremely 

wide latitude over whether, when, and how to issue any 

distributions of any kind to any of the members.  

And specifically Section 6.4 of the operating 

agreement, which is on page 22, provides the managing member 

the express right to withhold distributions in its 

discretion if it determines, for example, that the cash 

available to the company is insufficient, or that the amount 

should be retained by the company for some other purposes.  

And I want to pause here, Your Honor, because it is 

important to clarify the plaintiff's interest was not sold 

to a third party.  It's not as if the managing member took 

money in from a third party and now has kept that money and 

not given it to plaintiff.  

The managing member assumed plaintiff's interest in 

exchange for the promissory note that it issued to 

plaintiff.  And what the promissory note says is that the 

note shall be paid to the extent of any after tax 
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distributions the managing member receives in respect of 

that interest.  

So the managing member is effectively just standing 

in the shoes of where plaintiff used to be and is waiting 

for any money to come in from the underlying investment.  

And if it comes in, the note shall be paid to the extent of 

those actual after-tax distributions received.  

And plaintiff does not allege that any such 

after-tax distributions have been received in respect of its 

former interest that the managing member now holds.  

And that's the --  and that goes to the timing 

issue, Your Honor.  And that's why no money has been paid 

yet and no money can be paid yet in respect of that interest 

because no money has come in yet.  

THE COURT:  Do you want to respond to --  

MR. MEGLINO:  Yes, Your Honor, if I may.  

THE COURT:  Yes.  If you could address the 

contractual provisions that were just mentioned.  

MR. MEGLINO:  Yes.  I'd be happy to, Your Honor.  

We're not dealing with a distribution here.  We're 

dealing with a liquidation of my client's interest and just 

if I could set the stage briefly, Your Honor.  

As you noted upfront, they liquidated our interest.  

Exhibit 5 to their motion is a document entitled, "Transfer 

of Interest" where they say we have no right, title, or 
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interest in the company any longer.  They paid themselves 

out of the sale proceeds to the tune of around $413,000.  

They paid back all of the management fees they 

claim were due and we don't dispute -- we don't dispute that 

we were in default.  We don't dispute that there was some 

management fee that is going to be due and owing.  What 

precisely that is could be subject to discovery here.  

In addition to that, they paid themselves close to 

$200,000 in legal fees and expenses.  Again, discovery can 

be had on that, but what we're saying is the balance at a 

minimum at this point needs to be paid to us.  

Now, when we're talking about distributions, Your 

Honor, distributions is not defined in the agreement.  We 

can look to the plain meaning of the word and also Black's 

Law Dictionary.  It is not a payment to a shareholder.  It 

is a payment to the shareholders plural in kind.  And the 

operating agreement confirms that.  

So if we look at Section 6.3, Your Honor, which is 

cited in their papers, that refers to distributions in kind.  

They cite to Section --  that's on page 21, Your Honor, of 

the operating agreement.  

They cite to 6.3 subsection A to generally say that 

a distribution in kind is not required to be made unless 

it's in the good fiscal policy.  I can get the exact 

language, Your Honor.  I apologize.  Actually, it's 6.2.  

FILED: NEW YORK COUNTY CLERK 08/19/2025 03:04 PM INDEX NO. 650762/2025

NYSCEF DOC. NO. 36 RECEIVED NYSCEF: 08/19/2025

8 of 34



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS

ncr

9

Excuse me.  6.2A, page 19.  

So they say distributable cash is only paid after 

sufficient --  after provision for sufficient working 

capital consistent with good fiscal operating policy.  

If you look at Section 6.2B, though, that's 

explaining what distributable cash is.  It's money 

distributed by the company and it shall be apportioned among 

the members in proportion to their respective percentage 

interest.  

That's not what we're dealing with here.  A 

distribution is to a member.  We're no longer a member.  

This is not -- the payment of the sale proceeds from our 

interest is not a payment to all shareholders in kind.  It 

is consideration payment to us of a liquidation of our 

interest.  

Similarly, Section 6.1, which counsel referred to, 

no right to withdraw, that pertains to the members.  No 

member shall have the right to withdraw capital or demand or 

receive distributions or other returns in any amount in its 

capital account.  

We're not a member.  We're not dealing with a 

capital account.  We're not asking for the return of money 

we put into the company.  And we're not asking for any other 

money out of a capital account.  There is no claim that the 

sale proceeds were put in a capital account.  In, fact it 
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was put in some escrow account that we know nothing about 

and a promissory note without our consent.  So the sale 

proceeds at issue here does not fall under 6.1.  

And just, Your Honor, counsel cited Section 6.4 of 

the operating agreement.  That deals with distributions 

which again we submit doesn't apply here because we are no 

longer members and for all the reasons stated; but 6.4, it 

leaves it in the manager's discretion as to when 

distributions are paid.  

And we at a minimum plead a lack of discretion 

because the discretion has to be exercised in good faith, 

Your Honor.  And this is not a distribution, but even if it 

were, we clearly plead that there was no valid discretionary 

action here, and that the failure to pay us is being done in 

bad faith and certainly not in good faith.  So we think that 

we more than adequately pleaded.  

As far as timing, I do agree that Section 4.2, 

which was the for sale provision, Section 4.2 does not 

clearly say that the proceeds have to be paid in X amount of 

days; but this is something that can be inferred into.

And under Delaware law, the courts are to infer a 

reasonable time for performance and a reasonable amount of 

time.  We plead here that it is not reasonable.  We're 

dealing with two sales, one from 2021 and one in 2023.  We 

are now in 2025.  We plead that it is not reasonable.  
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So, Your Honor, we submit that we state a claim for 

breach of contract for the failure to pay this over.  

THE COURT:  You want to respond?  

MR. GRIFFIN:  Yes, Your Honor.  Thank you.  

First off, discovery is not a fishing expedition 

here.  So we can't just say, well, look.  We'd like to get 

discovery because maybe we could find some impropriety with 

the amounts that they deducted, which no one disputes we had 

a right to do. 

THE COURT:  It is not a fishing expedition and it 

is very likely not a distribution under this contract.  So 

that's the first problem.  

MR. GRIFFIN:  But what we did not hear from 

plaintiff's argument, Your Honor, is any contractual 

provision that he contends required the company to make this 

payment prior to right now, this is Griffin, none.  He 

doesn't even point to any provision he claims supports that 

view.  Instead, he asks Your Honor to infer that it has to 

be some reasonable time. 

THE COURT:  Yes, and I would because that's the 

law.  I mean, are you trying to tell me they can issue a 

promissory note and then not pay them for years and years?  

I mean, I'm not --  does it mean they can hold on to the 

cash forever?  I mean, I don't understand. 

MR. GRIFFIN:  It is a money in, money out 

FILED: NEW YORK COUNTY CLERK 08/19/2025 03:04 PM INDEX NO. 650762/2025

NYSCEF DOC. NO. 36 RECEIVED NYSCEF: 08/19/2025

11 of 34



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS

ncr

12

provision, Your Honor.  That's the timing piece here.  It is 

not silent as to timing.  It is not unbounded.  There is a 

condition.  The condition is receiving money in.  And when 

it comes in, it can be paid out to current members or former 

members who defaulted and were forced out.  

Counsel cited Section 6.2A on page 19 and it is 

not --  we're not expressly under 6.2A, Your Honor; but it 

gives a flavor for what types of events trigger 

distributions.  

Romanette one, a disposition, a/k a sale; in other 

words, some type of liquidation event, a sale of the 

underlying company.  

Romanette two, interest, dividend, or other income 

from a portfolio investment.  

And, Your Honor, the portfolio investment, they are 

the capital PI.  That is the underlying company, Decision 

Sciences there.  That's what it is referring to there.  

Little romanette three, income from a permitted 

temporary investment.  These are other investments that are 

authorized under that, but they're not at issue here.  

The point is what all three of these have in common 

is that they all contemplate the company receiving money in 

before it is making payments to the members or to former 

members in this case.  

It would be absurd under this contract if plaintiff 
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gets paid before the non-defaulting members by virtue of the 

fact that it defaulted here.  That cannot be the case, 

right.  If the non-defaulting members who are still invested 

here, if it is ultimately the case that they don't ever see 

a dime on this investment, turns out to be a bad investment, 

they don't ever make any money, they lose their invested 

capital, it cannot be the case that plaintiff ends up better 

off under this contractual language because it defaulted 

here.  

It is subject to the same money in, money out 

condition precedent to any distributions that current 

non-defaulting members are and that's clear as day in the 

promissory note.  Plaintiff claims that the promissory note 

is elusory, but in paragraph one -- and this is Exhibit 6. 

THE COURT:  Hold on.  Let me just find it, get to 

it.  

MR. GRIFFIN:  Right.  It is only one page. 

THE COURT:  I got it.  

MR. GRIFFIN:  So paragraph six, if you look at the 

second sentence in that first paragraph, "any payments," 

this is the language that I was referring to.  

"Any payments on this promissory note shall, shall 

be made solely from and to the extent of the amount of 

after-tax distributions actually received by maker from 

930-DSIC, LLC in respect of the DTI interest."
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And in that sentence there, the maker is the 

managing member.  It's the issuer of the note, 930-DSIC is 

the company, the fund, and the DTI interest is plaintiff's 

former interest that the managing member has assumed.  

You are right.  It is not bounded by a date or a 

particular number of days or months.  It's bounded by this 

condition precedent of receiving actual after-tax 

distributions.  And when it does, it can then pass that 

money on to plaintiff.  

MR. MEGLINO:  Your Honor, may I respond briefly?  

THE COURT:  Can you just go over again how you get 

to the contract supporting what the promissory note says?  

MR. GRIFFIN:  Are you asking me, Your Honor, or 

plaintiff?  

THE COURT:  I am.  I'm asking you.  

MR. GRIFFIN:  Your Honor, I'm saying it is the 

same --  it memorializes the same money in, money out idea 

that Section 6 does of the operating agreement with regard 

to all distributions.  

Any monies that any investors are receiving from 

this fund is occurring only upon the financed receiving some 

money in by virtue of this investment.  That's true in every 

provision of Section 6 and it is true in the promissory 

note.  

MR. MEGLINO:  May I just respond briefly, Your 
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Honor?  

THE COURT:  Sure.  

MR. MEGLINO:  Just on the promissory note, the 

issue what we have with it is there is no condition 

triggering payment.  That sentence that counsel is referring 

to, it talks about the source of funds; but it doesn't 

require that the payment be made.  It just basically says if 

a payment is to be made, it is to be made from this source 

of funds because there is nothing triggering an obligation 

to pay.  That's what renders this note elusory.  It doesn't 

say when there are --  

THE COURT:  I'm not as interested in the note as I 

am in the contract.  So how would your client get paid if it 

hadn't defaulted?  

MR. MEGLINO:  So if it--  right.  If they hadn't 

defaulted, Your Honor, that's a different scenario.  See, 

that's a false analogy that counsel is trying to make.  We 

are not a member anymore.  If we were a member, yes, 

payments may be tied up to us, but you know what.  We would 

still have an investment in this company.  

We would still have a valuable interest and 

depending where the company goes and the financials for the 

company, what they've submitted so far to the SCC indicates 

a lot of value there.  The members stand to reap a lot.  We 

are not in those shoes anymore.  We've been liquidated out.  
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So it is not --  

THE COURT:  You defaulted plus you're in a better 

position than people who didn't default. 

MR. MEGLINO:  But I don't know that we are not in a 

better position, Your Honor, because we're not still a 

member.  We don't have that ownership interest.  I mean, the 

members are taking a risk certainly.  They may at the end of 

the day end up with nothing, but that's --  that ownership 

interest is a valuable interest that they maintain and 

that's part of maintaining your membership interest.  You're 

bound by this.  

We've been liquidated out, though.  So it is fair 

that now that we are no longer members and we've given up 

this valuable interest, they paid those what they say they 

are entitled to.  We are entitled to be paid the balance of 

what's owed.  

I mean, again, by the plain language of the 

agreement, that Section 6 and all those timing provisions, 

that's dealing with distributions to members.  So if we're 

looking at the plain language of the contract, the sale 

proceeds cannot fall within that.  

We're in a special category.  You know, we 

defaulted and they forced the sale of our interest.  We are 

no longer members.  So we are on somewhat different footing 

than members and while the members will maintain their 
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interest, they may get paid a lot at the end, maybe not; but 

that's part of being a member.  That's part of being an 

investor.  We are no longer an investor.  

They've paid themselves and we're entitled to be 

paid the balance, Your Honor, and I think that's pretty 

clear under the contract.  Again, I'll admit Section 

4.2 --  I'm sorry, Your Honor. 

THE COURT:  Where?  Does it provide anywhere for 

when a defaulting member's interest is sold?  Does it 

provide anywhere in here for payment?  

MR. MEGLINO:  Right.  So Your Honor, Section 4.2, 

which deals with a defaulting member in a for sale, it does 

not have a set timing that you would be paid out the balance 

in X amount of days.  That's where the case law fills in the 

gap to say that a reasonable time will be inferred in that 

case.  

THE COURT:  Yes.  That's right.  Okay.  

MR. GRIFFIN:  Your Honor, if I may be heard on that 

point.  

THE COURT:  Just one second.  I want to make sure I 

have everything I need.  Okay.  You can respond now.  

MR. GRIFFIN:  Your Honor, again, I just wanted to 

reiterate under the terms of the contract, the specific 

terms, right, under 6.1, they have no right to demand the 

return of any monies.  That was true when they were a 
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member.  That doesn't cease to be true just because they are 

no longer a member.  They don't get more rights as a forced 

out, defaulted member than they did as an existing member in 

good standing.  

So they are limited to the distribution provisions 

herein which grants the managing member broad discretion.  

It is not unbounded.  It is not unlimited.  It is not 

indefinite, but there is no need to infer any provisions 

that don't exist expressly here including any reasonableness 

time limit because we have the money in, money out provision 

that underlies all of this.  

All of the distributions sections under Section 6 

under Section 12, which deals with what happens in the event 

that the fund is wound up or dissolved, and that's mirrored 

in the promissory note as we said.  So that's what this 

comes down to, Your Honor.  

It cannot be the case that plaintiff is better off 

under this contract having defaulted than had it not 

defaulted, Your Honor.  We haven't addressed the amounts, 

the valuation amount issue or the non-contract claims.  I'm 

happy to do that if you would like.  If not, that's fine, 

Your Honor.  

THE COURT:  One second.  Just give me one second.  

Okay.  You can move on to the balance of the complaint.  

MR. GRIFFIN:  Yes, Your Honor.  
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There are two other buckets here.  One is the 

second breach of contract claim regarding the amount that 

the sale was for, and then the second is the other tort 

claims that are asserted here.  

But with respect to the amount, I think the issue 

is very simple.  Section 4.2E, which is the for sale 

provision in the operating agreement, it lays out an 

expressed test for the sale amount and it is the lesser of 

cost or an amount determined in good faith by the managing 

member.  But here, plaintiff allegations it was sold for 

greater than cost.  So per se, that had to have been in good 

faith and there can be no argument that it was in violation 

of this provision.  

Plaintiff's argument that cost is ambiguous and 

could mean not the price that the plaintiff paid for its 

original investment, but rather the price that it is 

ultimately sold for would render the two sections of that 

provision completely redundant.  

Under plaintiff's interpretation, the provision 

would read that it could be sold for the lesser of the cost 

it is being sold for or a price determined by the managing 

member in good faith that it is being sold for.  It would be 

the same exact thing on both sides there.  So we think that 

issue is very straightforward.  

THE COURT:  You want to respond to that?  
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MR. MEGLINO:  Your Honor, we're not going --  in 

this action, we're seeking really just the sale proceeds 

that they represent that they generated from the two sales.  

So we're not going to be contesting or seeking a higher 

valuation here. 

THE COURT:  So does that end that issue?  Okay.  

MR. MEGLINO:  That should end it.  Sounds like it.  

MR. GRIFFIN:  So then very briefly, Your Honor, on 

the other non-contract claims, there's a dispute about 

whether plaintiff is entitled to plead in the alternative  

at this stage and that would be true if there was some 

dispute about the validity or applicability of the contract 

here.  

There was some question about whether the contract 

was enforceable or whether it actually covered the subject 

in dispute here.  Then they would be entitled to plead the 

alternative non-contract claims.  We agree with that, but 

that's not the case here.  

Both parties agree that the contract is valid, 

enforceable, and covers the conduct at issue here.  So in 

that scenario, the non-contract claims are duplicative and 

can be dismissed under New York or Delaware law.  

MR. MEGLINO:  Your Honor, so we do submit that at 

this early stage, we should be entitled to plead alternative 

claims.  I know that the courts generally hate that.  I do 
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think, though, in this type of case --  

THE COURT:  Especially in Delaware.  

MR. MEGLINO:  In Delaware as well, Your Honor.  

That's true.  I do think, though, that this is an 

exceptional case in that regard where if defendants are able 

to assert these defenses and claim that it's in their 

discretion, maybe they don't need good faith; but in their 

discretion determine good fiscal policy when these things 

get paid out, we don't know when this is going to be paid if 

ever.  

We think this is an extreme example where equity 

would step in as an alternative if this contract were to be 

viewed.  And I hope that's not the case, but based on what 

defendants have contended, right, this is a very draconian 

contract, money in.  We just have to sit back and wait and 

may never be paid the liquidation of our interest, right.  

We may end up literally holding the bag here having 

invested 1.85 million and have nothing and we are no longer 

a member.  This isn't because we lost out on our investment.  

It is because they sold our upon money and pocketed it.

With all due respect, we do think this is a case 

where claims like unjust enrichment, conversion, breach of 

fiduciary duty are appropriate.  

THE COURT:  I'm not necessarily dismissing breach 

of fiduciary duty.  I want to get to that, but I do think 
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unjust enrichment and conversion are completely duplicative.  

They either had the right to do what they did under 

the contract or they didn't.  They have a duty to act in 

good faith, so they can't act in bad faith, so that covers 

it.  So I don't think you need unjust enrichment.  I don't 

think you need conversion.  So I'm dismissing them as 

duplicative.  

Let's talk about breach of fiduciary duty because 

that gets interesting with the contract language, right.  So 

I was reading this --  I don't see this as disclaiming 

fiduciary duty necessarily.  This is directed to defendants.  

I didn't think that was a reasonable reading of the 

agreement, but I would like to listen what you have to say 

about it.  It's not saying they have no fiduciary duties.  

In fact, the way I read it was it is actually confirming 

that there are fiduciary duties the way I'm reading.  I 

guess it was 3.2, right?  

MR. GRIFFIN:  That's correct, Your Honor.  3.2C and 

1.4 is the other relevant provision. 

THE COURT:  Right.  

MR. GRIFFIN:  That's correct, Your Honor.  So if we 

take --  we can start with 3.2 C as Your Honor brought up 

which is on page ten of the operating agreement --

THE COURT:  I got it.  

MR. GRIFFIN:  -- and states -- and I'm going to 
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omit some ellipses here.  

"To the extent that at law or in equity the 

managing member has duties (including fiduciary duties) and 

liabilities relating there to... to another member... the 

managing member acting under this agreement shall not be 

liable to... any such other member for its good faith 

reliance on the provisions of the agreement."  

And what that provision means is if it is relying 

on good faith on its expressed authorizations under this 

agreement, that trumps any fiduciary duties here, and that's 

what the next sentence confirms.  

"The provisions of this agreement to the extent 

they expand or restrict the duties and liabilities of the 

managing member otherwise existing at law or equity, they 

are agreed by the members to modify that"-- "modify to that 

extent such other duties and liabilities."

So to the extent that the managing member has other 

fiduciary duties and the agreement purports to limit those 

duties, each member, a/k plaintiff, agrees to that 

modification.  

And if there's any doubt in that, Section 1.4 

confirms it.  So section 1.4 is on page six of the operating 

agreement and this sets out two particular standards that 

appear throughout the operating agreement when the managing 

member has the authority to act in its "discretion" or "in 
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good faith."  

And again, it says at the end here that the 

managing member shall act under such expressed standard and 

shall not be subject to any other or different standard 

imposed by this agreement or applicable law.  

In other words, where the operating agreement 

authorizes the managing member to act in its discretion or 

in good faith, that supplants any other duty it would have 

under the agreement or law including any fiduciary duties.  

And that's important because the provisions here do 

contain those expressed standards.  So 4.2E, the for sale 

provision is in its discretion.  It is a discretionary 

standard explicitly as is section 6.4 which is the right to 

withhold distributions, also discretionary. 

THE COURT:  It is not saying there are no fiduciary 

duties.  To me, it's saying if you act in bad faith, you 

might be liable for breach of fiduciary duty.  That's the 

way I'm reading.  That they can't be liable for breach of 

fiduciary duty if they act in good faith, but if they act in 

bad faith, they can be.  

MR. GRIFFIN:  I agree with that with respect to 

good faith, Your Honor, because in that case, it would be a 

direct violation of the contractual standard.  The good 

faith standard under the contract.  You wouldn't even need 

to get to a breach of fiduciary duty.  
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If the contract says he has to act in good faith 

and we act in bad faith, it is a breach of the expressed 

contractual requirement.  You don't even need to involve 

fiduciary duties.  

THE COURT:  Maybe.  It is just that usually when we 

see no fiduciary duty issue and I can rule as a matter of 

law, the contract says this is not a fiduciary relationship 

and nothing herein shall be deemed to constitute a fiduciary 

relationship.  So that's --  we don't have that.  

MR. GRIFFIN:  I agree with that, Your Honor, 

because I think the carve-out here is more limited.  This 

contract does not disclaim any and all fiduciary duties 

between the managing member and the limited member.  

Rather, it says where the operating agreement 

specifies a standard, whether it is a discretionary standard 

or a good faith standard, in those circumstances, it's 

supplanting any common law fiduciary duties. 

THE COURT:  So that's what makes it duplicative 

you're saying because --  

MR. GRIFFIN:  Exactly.  

THE COURT:  Okay.  

Do you want to respond to that?  

MR. MEGLINO:  Yes, Your Honor.  I mean, so I read 

the provision as you did.  It is not supplanting any 

fiduciary duty.  There is a fiduciary duty at law.  This 
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section --  excuse me.  3.2 C would provide them supposedly 

an affirmative defense, right.  If they say, well, but we 

acted in good faith, this was our good faith interpretation 

of the agreement.  But it is still a fiduciary duty claim.  

And under section 1.4, Your Honor, we cite case law 

in the brief, Glaxo Group Limited is one of those cases.  

The cite is 248 A3d 911 that speaks to when the contract 

gives a discretionary standard and says that something can 

be done within a manager's discretion, good faith still 

needs to be used and good faith is still the underlying 

metric for discretion.  

So there is a good faith standard throughout.  I 

don't think that the breach --  that the fiduciary duty is 

just supplanted by the operating agreement.  I think that 

the operating agreement in 3.2 acknowledges that there are 

fiduciary duties.  Again, I think at most what it does is 

give them a defense, so they can claim well, we relied on 

the agreement in good faith, so we didn't breach any 

fiduciary duties to you.  

THE COURT:  All right.  Well --  

MR. MEGLINO:  And just to bring it back to a motion 

to dismiss we plead a lack of good faith here and that 

actions were taken in bad faith, so I think we clearly pled 

the claim. 

THE COURT:  I'm going to have to think about breach 
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of fiduciary duty a little more.  I did have a question 

about accounting.  Why do you need it?  

MR. MEGLINO:  It is a very good question, Your 

Honor.  I think that we would like to know what happened 

behind the scenes here.  We received two letters saying your 

interest was sold and these deductions were taken without 

any back-up, without any itemization.  Nearly $200,000 in 

legal fees and expenses.  

I mean, it is one line, Your Honor.  I don't know 

what is accounted in there.  They added interest on to that.  

I mean, not to nickel and dime here, but I think we're 

trying to be pretty reasonable here in just agreeing to the 

valuations they give us, but we would like to see that.  

We are no longer members.  I don't know that I can 

just send a books and records demand to the company and say 

please give me X, Y, Z records.  I suspect the response will 

be that you are no longer a member and you no longer have 

any rights or interest in the company.  

So I think that an accounting claim, Your Honor, in 

this situation is particularly appropriate to ensure that we 

have the right to see relevant book and records, to see how 

the amounts were calculated.  

THE COURT:  All right.  

Mr. Griffin. 

MR. GRIFFIN:  On that point, Your Honor, we think 
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that the letters that have been sent to plaintiff do provide 

a reasonable level of detail and the deductions and setoffs.  

In particular, that's Exhibit 4, which is the 2021 notice, 

which as counsel noted does lay out the exact amounts for 

legal expenses, for overdue management fees, for upcoming 

due management fees, for share of fund expenses, for legal 

expenses related to administrative matters, and for the 

amount of legal expenses relating to the tender offer that 

was at issue there, and it gives them down to the penny why 

we think that's a sufficient level of detail.  

I'm not sure what else they would need in an 

accounting.  We think that claim is duplicative, but it also 

just goes back to the underlying contract issue here.  We 

either had the right to accept the offer and that's going to 

be determined by the contract. 

THE COURT:  It is almost as if 

discovery --  regular discovery is going to get you the same 

info, but you're challenging the fees. 

MR. MEGLINO:  I mean we are, Your Honor, correct.  

Correct.  

THE COURT:  I'm not sure you need it but --  

MR. MEGLINO:  Just to point out, Your Honor -- I 

mean, I wish I could send the client saying $161,000 in 

legal fees, please pay it.  That's what we were given her 

with absolutely no explanation. 
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THE COURT:  Right.  

MR. MEGLINO:  I understand in discovery we may get 

it as well, but I think from a legal standpoint we are 

entitled to an accounting here.  I don't know 

whether --  what other issues are going to come up as we go 

through the litigation.  

I think that we have a right to an accounting as a 

former member with there being a fiduciary duty in place.  

We can debate what the scope of the accounting is, but I 

believe we have a right to it and we state it, Your Honor.  

THE COURT:  Okay.  So I agree with you that you 

have a right to an accounting because there's still a 

fiduciary duty --  a fiduciary duty still remains here.  It 

wasn't disclaimed or disavowed in the contract because we 

have a managing member and a member at the time, a former 

member.  

So I do think that there can be a cause of action 

for an accounting.  I would not be dismissing that, but it 

is really no different than what you're going to get through 

discovery, but I agree with you that you're entitled to a 

limited accounting under the relationship here.  

That doesn't mean I still can't dismiss breach of 

fiduciary duty as duplicative, but this is not relying on 

the fiduciary duty --  the fiduciary duty in the fourth 

count may duplicate the contract.  This one doesn't in my 
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view.  Anyway, fraud.  How is this pled with particularity?  

MR. MEGLINO:  So, Your Honor, we plead the fraud to 

give sufficient notice I think is what I would say to that.  

I mean, I will agree that we don't have dates.  We don't 

have times.  

We know who we are dealing with here.  There was 

Mr. Rabin who I believe is on the line.  He was the 

individual who pitched this to my client and induced the 

investment which has turned out that my client has been paid 

nothing back and we know how it has turned out.  He is no 

longer a member and has nothing to show for it.  So I think 

that there is serious fraud concerns that we do plead.  

I think that the pleading certainly is sufficient 

under both Delaware and New York law to put the defendants 

on notice of the fraud and what the claims are and any gaps 

the defendants have, they can fill in in discovery which 

will go through; but I think that the pleading is sufficient 

at this stage.  

THE COURT:  But that's not the standard, right?  

MR. MEGLINO:  We cite the case law, Your Honor, 

under Delaware law that notice is sufficient and the 

pleading --  we cited cases where the pleading does not 

always meet the exact who, what, when, where pleading 

requirements, but the courts determined that notice was 

sufficient.  
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MR. GRIFFIN:  Your Honor, if I may be heard on that 

claim.  

THE COURT:  Sure.  

MR. GRIFFIN:  Even if we were to accept the very 

high level notice standard that plaintiff proffers, they 

don't even meet that here.  We have no idea what they claim 

was fraudulent here.  They say that Mr. Rabin said that it 

was a legitimate business interest.  I don't know if they 

view that as a direct quote, that that's literally what he 

said, or if he said some statements that gave him the 

impression it was a legitimate business interest.  In any 

event, they don't allege any facts that show this was not a 

legitimate business interest.  

THE COURT:  Right.  

MR. GRIFFIN:  Nor any facts that suggest that they 

knew in 2010 that plaintiff would default for a decade and 

eventually have to be forced out and all of the subsequent 

events that ultimately happened.  There is no indication or 

allegation that any of that was contemplated at the time 

plaintiff made its investment here.  We don't think there 

are any allegations supporting fraud. 

THE COURT:  I agree with you.  And moreover, all 

that's alleged here is a breach really.  So it duplicates 

the first cause of action.  So I would be dismissing the 

fraud claim.  I mean, if you want to re-plead it, go ahead.  
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But right now it's really just pleading a breach and anyway 

it is -- it really falls short what you need to plead fraud. 

MR. MEGLINO:  Understood if it could be without 

prejudice, we will consider if we can re-plead it or not.  

THE COURT:  I mean, I suppose there could be 

something uncovered in discovery that says we have 

no --  this is a big scam and we're going to take their 

money and I highly doubt it, but we'll see.  

The first cause of action, though, is sustained.  

Whether this was a sale or a distribution and whether there 

was a reasonable --  whether the reasonable --  a reasonable 

time can be implied such that the plaintiff gets his money 

back upon a sale of his interest is I think in play.  So I 

would not be dismissing the first cause of action.  

So the first cause of action is sustained.  Just to 

wrap up, the second cause of action is dismissed as 

duplicative.  

The third cause of action for conversion is 

dismissed as duplicative.  

I'm reserving on breach of fiduciary duty.  

I'm sustaining the fifth cause of action for an 

accounting based on the underlying fiduciary relationship 

that was never disclaimed in this contract.  

And the sixth count for fraud is dismissed without 

prejudice.  
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So I will try to get you a decision very quickly on 

the breach of fiduciary duty.  I want to think about that a 

little more.  

Does anyone want to say anything else?  

MR. GRIFFIN:  Yes, Your Honor.  Just one 

clarification on the first count.  I believe based on 

counsel's representation, we're agreeing to dismiss the 

first count with respect to the valuation; but Your Honor is 

sustaining it with respect to the failure to distribute, 

right?  

THE COURT:  Failure to distribute, right, exactly. 

MR. GRIFFIN:  Okay.  

THE COURT:  Sorry about that.  Okay.  Thank you.  

Are you going to get the transcript anyway you think?  

MR. MEGLINO:  Yes. 

MR. GRIFFIN:  Yes. 

THE COURT:  Then I would like a copy of the 

transcript.  So if we could get that sooner rather than 

later, that would be great.  I think I have all I need for 

now.  

Is there anything else?  

MR. MEGLINO:  No.  

MR. GRIFFIN:  No.  

MR. MEGLINO:  Not from plaintiff. 

MR. GRIFFIN:  No, not from defendant. 
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THE COURT:  I'll put the time --  I'm going to 

probably get a decision.  I could sit and ruminate for six 

months on breach of fiduciary duty, but I'm going to decide 

it much faster than that because at some point you have to 

make a decision and stick with it.  

That's what I'm paid to do.  So I just want to 

think about it a little more.  But let's say I have a 

decision to you by Monday.  I know it is big vacation time 

for everyone.  How much time would you need to answer?  

MR. MEGLINO:  I think 30 days. 

THE COURT:  I will give you 30 days to answer.  

Obviously, if you need a little more time than that, you 

guys can work it out, I'm fine with that.  Discovery is 

ongoing anyway, so we are not losing any time.  

I assume you might have counterclaims because these 

are defaulting members.  So if that happens and there is a 

motion to dismiss those counterclaims, I would like a 

pre-motion conference.  

MR. GRIFFIN:  What's the best way to request that?  

THE COURT:  Over the e-mail.  

MR. GRIFFIN:  Okay.  

THE COURT:  All right.  Thank you very much. 

*************************
CERTIFIED TO BE A TRUE AND ACCURATE TRANSCRIPT OF THE ORIGINAL 
MINUTES TAKEN OF THIS PROCEEDING.

    _________________________
    NICOLE C. ROBINSON,CSR 
    Senior Court Reporter
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