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Plaintiff ANTHONY MAZZIO (“Plaintiff”), by and through his undersigned counsel,
hereby files this Memorandum of Law in Opposition to the Motion to Dismiss (“Motion”) the
Complaint (the “Complaint”) filed by Defendants MIKE’S HEAVY DUTY TOWING INC.,
MIKE’S HD ROAD SERVICE & TOWING INC., MIKE’S HD ROAD SERVICE AND
TRANSPORTATION INC., MIKE’S TOWING SERVICES, INC., MIKE’S HEAVY DUTY
RECOVERY INC., MARGARET MAZZIO, MICHAEL MAZZI10, SR. MICHAEL MAZZIO,
JR., SALVATORE MAZZIO, ANGELO MAZZIO, and JENNIFER LAPRICE (collectively,
“Defendants”)! (Plaintiff and Defendants collectively, the “Parties”), and in support thereof states
as follows:

I. PRELIMINARY STATEMENT

Defendants’ Motion must be denied in its entirety. As an initial matter, Defendants are
incorrect in arguing that Plaintiff does not have legal standing to sue. Here, it is clear Plaintiff
brings direct claims against Defendants for harm to himself, not derivative claims for harm to
Mike’s Heavy Duty Towing Inc. (“the Company”). Specifically, Plaintiff himself was the party
harmed by the Defendants’ conduct, and he would also receive the benefit of any recovery from
damages from the Defendants’ conduct. Plaintiff was harmed individually as Defendants
terminated Plaintiff’s employment, froze him out of Company management, began denying him
access to the Company’s books and records, and cut off his distributions, bonus payments, and
fringe benefits. As such, Plaintiff properly alleged a direct claim of breach of fiduciary duty.

Defendants’ argument that Plaintiff is not entitled to recover damages from the termination

of his employment at the Company is meritless where the argument is not applicable in this action.

! Defendants Mike’s Towing No. 2 Inc. and Mike’s Towing No. 3 Inc. (collectively, the “Default
Defendants™) are not included in the Motion and are currently in default in the instant action.
Plaintiff reserves the right to move for a default judgment against the Default Defendants.

1
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Unlike the single case that Defendants rely on to support their argument, Plaintiff does not allege
breach of any contract in an attempt to recover his damages. Instead, Plaintiff relies on his role as
a shareholder of the Corporation.

Defendants next argue that Plaintiff failed to sufficiently plead several of his claims, which
fails in light of the specific allegations included in the Complaint. First, Plaintiff sufficiently pled
his breach of fiduciary duty claim required for the civil conspiracy claim. Plaintift specifically pled
the Defendants’ wrongdoing with respect to their role as a fiduciary. Additionally, Margaret
Mazzio, Michael Mazzio, Sr., Michael Mazzio, Jr., Salvatore Mazzio, Angelo Mazzio, and Jennifer
LaPrice, (collectively, the “Individual Defendants™), through Mike’s Heavy Duty Towing Inc.,
Mike’s HD Road Service & Towing Inc., Mike’s HD Road Service and Transportation Inc., Mike’s
Towing No. 2 Inc., Mike’s Towing No. 3 Inc., Mike’s Towing Services, Inc., Mike’s Heavy Duty
Recovery Inc., Truck Doctors Inc., (collectively, the “Corporate Defendants™), have siphoned cash
from the Company, funneled it through the Corporate Entities, and used it to enrich themselves
unjustly. Further, the Individual Defendants used the Corporate Defendants to convert Company
assets for the benefit of the Individual Defendants and engaged in a civil conspiracy to force
Plaintiff out of the company and ensure that Plaintiff would not be in a position to obtain his
rightful share of the Company’s earnings.

Plaintiff also sufficiently pled his aiding and abetting breach of fiduciary duty claim. First,
Plaintiff sufficiently pled that Defendants knowingly induced and participated in the breach, the
acts constituting the substantial assistance, and how those actions caused Plaintiff injury.
Defendants Michael Mazzio, Jr., Michael Mazzio, Sr. and Jennifer LaPrice knowingly participated
in the breach. Second, Plaintiff also alleges that Defendant Margaret Mazzio, under the influence

and control of Defendants Michael Mazzio, Sr. and Michael Mazzio, Jr., has: (i) unfairly
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terminated Plaintiff’s employment with the Company; (i) arbitrarily withheld Plaintiff’s rightful
dividend distributions; (iii) systematically excluded Plaintiff from the Company’s management
decisions and participation in its governance; (iv) deliberately withheld or concealed Company
financial and operational information; and (v) blatantly engaged in self-dealing transactions, all of
which are in clear violation of her responsibilities and fiduciary duties to Plaintiff as the
Company’s majority shareholder. Finally, Plaintiff pled that these breaches were substantial, direct,
and proximate factors in causing an identifiable loss to Plaintiff, including denying Plaintiff his
distributions of his share of the Company’s profits and his salary which he was entitled to, thereby
injuring his stake in the Company.

Defendants’ argument that the minority shareholder oppression claim fails is incorrect, as
Plaintiff is entitled to alternative relief to the claim. Additionally, Plaintiff has in fact pled
Defendants’ oppressive actions to Plaintiff as a shareholder, not just as an Employee of the
Company. This is another example of Defendants willfully ignoring the Complaint to fit their false
narrative.

Defendants’ argument that Plaintiffs’ unjust enrichment claim is duplicative and is not
sufficiently pled is meritless. Here, Plaintiff is allowed to plead alternative claims and sufficiently
pled that Defendants benefited at Plaintiff’s expense. Here, Plaintiff’s unjust enrichment claim is
in the alternative to his breach of fiduciary duty claim, and as such, is proper.

Plaintiff is also entitled to an equitable accounting. First, Plaintiff specifically pled the
Defendants’ wrongdoing with respect to their role as a fiduciary, i.e., a shareholder of the
Company. Second, Plaintiff demanded access to the Company’s books and records, all of which

have been refused, despite Plaintiff sending multiple requests and even going so far as getting
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attorneys involved and sending demand letters. Further, courts have held that a party’s entitlement
to both an accounting claim and demand for books and records.

Defendants’ argument that Plaintiff’s alter ego claim is not sufficiently pled fails in light of
the specific facts alleged in the Complaint. Indeed, it is clear from the four corners of the Complaint
that Plaintiff sufficiently pled each and every element required for his alter ego claim. Plaintiff
sufficiently alleged the interrelationship between the Company, the Individual Defendants and the
Corporate Defendants. Second, Plaintiff sufficiently pled how the Defendants used that
interrelationship to commit wrongs against and damage the Plaintiff. The Individual Defendants
used the Corporate Defendants to convert Company assets for the benefit of the Individual
Defendants and engaged in civil conspiracy to force Plaintiff out of the company and ensure that
Plaintiff not be in a position to obtain his rightful share of the Company’s earnings

Finally, Defendants’ argument that Plaintiff is not entitled to punitive damages is meritless.
The “general public” standard that Defendants rely on in determining whether Plaintiff is entitled
to punitive damages is not applicable in this action. Here, Plaintiff does not allege a breach of
contract claim in the Complaint, instead alleging a breach of fiduciary duty claim. As such,
Defendants’ argument that Plaintiff is not entitled to punitive damages fails.

For the foregoing reasons, Defendants’ Motion should be denied in its entirety.

I1. RELEVANT FACTUAL ALLEGATIONS

Plaintiff brings this action for equitable relief and an award of compensatory and punitive
damages as the result of an egregious and brazen campaign of betrayal within the Company and
the deliberate, knowing, and malicious conduct of Defendants, who conspired together to misuse,
misappropriate, and steal company assets, and are now attempting to freeze Plaintiff out of the

family business entirely. Complaint, 1.
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At all times relevant to this action, Plaintiff was and is a shareholder in and Vice President
of the Company, owning 24% of the Company’s stock. /d., §29. In addition to being a shareholder,
Plaintiff is a long-term employee of the Company. /d., 945. In addition to drawing a salary from
the Company, Plaintiff was compensated for his services by receiving certain fringe benefits, such
as his car payments and cell phone plan payments, and a $20,000 bonus at the end of each year.
1d., 951.

Rather than honoring Plaintiff’s role in building the Company, Defendants have
deliberately conspired to strip him of his rights and loot Company assets, and they are now
attempting to eviscerate his role in the Company by denying him access to Company books and
records—notwithstanding Plaintift’s duly-made demands for inspection—as part of a malicious
campaign to fleece Plaintiff out of millions of dollars in earnings from the Company. /d., §52.

Operating through a web of sham entities—the Corporate Defendants—and with complete
disregard for corporate formalities—the Individual Defendants have diverted millions of dollars’
worth of corporate assets away from the Company for personal gain, without fair consideration or
justification. /d., 453. Plaintiff resisted and refused to participate in Defendants’ illicit scheme. /d.,
958. As a result of Plaintiff’s resistance, on or about August 8, 2025, the Individual Defendants
terminated his employment, froze him out of Company management, began denying him access
to the Company’s books and records, and cut off his distributions, bonus payments, and fringe
benefits. /d., 462. Plaintiff has duly made demands for inspection of the Company’s books and
records in accordance with his rights under New York Business Corporation Law § 624(b). Id.,
963. Plaintiff’s demands for inspection of the Company’s books and records have gone unanswered

by Defendants, and Defendants have therefore failed to comply. /d., 464.
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The Individual Defendants—specifically, Defendants Margaret Mazzio and Jennifer
LaPrice, acting as Defendant Margaret Mazzio’s Power of Attorney and under the undue influence
and manipulation of Defendant Michael Mazzio, Sr.—also removed Plaintiff from the Company’s
bank accounts without his knowledge or consent, thereby eliminating his visibility into the
Company’s financial affairs. /d., 465. As a result of Defendants’ failure to permit Plaintiff access
to the Company’s books and records and removal of Plaintiff from the Company’s bank account,
Plaintiff has been left in the dark with respect to the continuing scope, reach, nature, and extent of
Defendants’ ongoing fraudulent activities. /d., 468.

To date, the Company’s accountant, acting under the direction of Defendant Margaret
Mazzio, has refused and continues to refuse to file Plaintiff and his wife’s individual tax returns
for tax year 2024 against their wishes, such that Plaintiff and his wife continue to accrue interest
on the taxes that are ultimately deemed to be owing to the federal government, if any. /d., §70. The
Individual Defendants’ conduct constitutes a calculated campaign of oppression, fraud, and self-
dealing, orchestrated by those in control who have enriched themselves through fraud and illicit
conduct, and now seek to enrich themselves further by eliminating Plaintiff’s rightful ownership
stake in the Company. /d., §71.

Plaintift’s brother, Defendant Michael Mazzio, Sr. — who formerly owned shares in the
Company, but was required to forfeit his equity interest due to a long history of criminal conduct,
which has resulted in his conviction for a number of felonies and misdemeanors — has taken
advantage of Defendant Margaret Mazzio’s age and resultant cognitive decline and effectively
taken over control of the Company. /d., §74. Defendant Michael Mazzio, Sr.’s de facto corporate
coup was carried out with the knowing, active, and intentional assistance and participation of his

son/Plaintiff’s nephew, Defendant Michael Mazzio, Jr. Id., 75. Defendant Michal Mazzio, Sr. is
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the primary actor in and predominant source of the continuous, systematic, and deliberate
fraudulent conduct being committed within the Company. /d., §76. Defendant Margaret Mazzio
has: (i) unfairly terminated Plaintiff’s employment with the Company; (ii) arbitrarily withheld
Plaintiff’s rightful dividend distributions; (iii) systematically excluded Plaintiff from the
Company’s management decisions and participation in its governance; (iv) deliberately withheld
or concealed Company financial and operational information; and (v) blatantly engaged in self-
dealing transactions. /d., §77. Defendant Maragret Mazzio took the actions specified above under
the influence and control of Defendants Michael Mazzio, Sr. and Michael Mazzio, Jr. Id., 79.

Defendant Margaret Mazzio has given Defendant Jennifer LaPrice—Plaintiff’s niece—
power of attorney permitting her to conduct certain affairs of Defendant Margaret Mazzio on her
behalf. /d., §81. Defendant Jennifer LaPrice was heavily influenced and manipulated by her uncle
and cousin, Defendants Michael Mazzio, Sr. and Michael Mazzio, Jr., respectively, and used the
power of attorney entrusted to her by Defendant Margaret Mazzio to further the Individual
Defendants’ fraudulent and illicit conduct and course of dealing with respect to Plaintiff and the
Company. /d., 82.

The Individual Defendants created a number of sham entities, the Corporate Defendants,
which they operated exclusively with assets misappropriated from the Company, as a means of
funneling those assets to themselves. Id., §86. The interrelationship between the Company and the
various Corporate Defendants is evident from the clues in the public information maintained by
the Secretary of State, Division of Corporations. /d., §987-100. Individual Defendants Margaret
Mazzio, Michael Mazzio, Sr., Michael Mazzio, Jr., and Jennifer LaPrice, acting through the
Corporate Defendants, have all converted the Company’s assets to ensure that Plaintiff not be in a

position to obtain his rightful share of the Company’s earnings. /d., §109. Defendant Margaret
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Mazzio has dominated and controlled the Company and abused the corporate form to such a
significant extent that the Company has, in fact, functioned as her alter ego. /d., §110. Defendant
Margaret Mazzio’s domination and control over the Company was used to commit actionable
wrongs against Plaintiff, and equity requires that the corporate veil be pierced to hold Margaret
Mazzio personally liable. /d., §111.

On or about August 8, 2025, Defendant Margaret Mazzio, under the influence of
Defendants Michael Mazzio, Sr. and Michael Mazzio, Jr., notified Plaintiff that his services were
no longer wanted. /d., 9159. Although he was and is a minority shareholder in and Vice President
of the Company, Plaintiff was unexpectedly and wrongfully removed from the Company’s payroll.
1d., 4]160. Plaintiff was also locked out of the Company bank accounts and denied any information
concerning his rights to distributions despite owning 24% of the Company. /d., §161. Plaintiff has
made numerous requests to inspect books and records of the Company, all of which have gone
unanswered and thus been rejected. /d., §162. The Individual Defendants have also denied Plaintiff
access to the business records of the Company, including the Shareholder’s Agreement. /d., §176.
Plaintiff has also made demands for access the paperwork pertaining to the irrevocable trust in
which the Property is being held for the benefit of Plaintiff and his brothers, in equal shares. /d.,
q177. Plaintiff first demanded access to the Company’s business records in or around 2013 and he
has continued to follow up and demand access to those records since that time, as his demands
were and continue to be rebuffed by the Individual Defendants. /d., §179.

As the result of the foregoing, Plaintiff now brings this action, through which Plaintiff
seeks to restore his rights as a shareholder of the Company, secure full and fair compensation
rightfully due to him as both a shareholder and employee of the Company, compel an accounting

of the Company’s assets, obtain an order disgorging the Corporate Entities of assets illicitly
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transferred to them from the Company, recover compensatory damages for the sums he rightfully
should have been paid by the Company in distributions, bonuses, and fringe benefits, and an award
of punitive damages as against the Individual Defendants because their conduct was deliberate,
knowing, intentional, egregious, and willfully malicious in seeking to deprive Plaintiff not only of
his livelihood, but his family’s legacy—which has worked to build for decades—as well. 1d., §184.

III. LEGAL STANDARDS

It is well settled that on a motion to dismiss pursuant to CPLR §3211, the court is to afford
the pleading a liberal construction. Leon v. Martinez, 84 N.Y.2d 83, 87 (1994). The court is to
“accept the facts as alleged in the complaint as true, accord plaintiffs the benefit of every possible
favorable inference, and determine only whether the facts as alleged fit within any cognizable legal
theory.” Id. at 87-88 (citations omitted).

The court's inquiry is limited to ascertaining whether the pleading states any cause of
action, and not whether there is evidentiary support for the allegations (Guggenheimer v
Ginzburg, 43 NY2d 268, 275 [1977]). Notably, on a motion to dismiss, a party is not obligated to
demonstrate evidentiary facts to support the allegations contained in the pleadings. See Aurora
Loan Services, LLC v. Cambridge Home Capital, LLC, 12 Misc. 3d 1152 (A)(Supreme Ct. Nassau
Co. 2006). And "[w]hether a plaintiff can ultimately establish its allegations is not part of the
calculus in determining a motion to dismiss." EBC [, Inc. v. Goldman Sachs & Co., 5 N.Y. 3d 11,
19 (2005); International Qil Field Supply Services Corp.v. Fadeyi, 35 A.D. 3d 372 (2d Dept.
2006). "[T]he criterion is whether the proponent of the pleading has a cause of action, not whether
he has stated one." Leon, 84 N.Y. 2d at 83; LG Funding, LLC v. City N. Grill Corp.,2018 N.Y. Slip

Op. 30372, 2 (N.Y. Sup. Ct. 2018).
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On a motion to dismiss pursuant to CPLR §3211(a) (7), “the complaint is legally sufficient
if it states a cognizable cause of action.” O’Henry's Film Works, Inc. v Nabisco, Inc., 112 A.D.2d
825, 825 (1st Dep’t 1985) (internal citations omitted). “In assessing a motion made pursuant to
CPLR § 3211(a)(7), the court is to decide “whether the pleader has a cause of action rather than
on whether he has properly stated one.” See Rovello v. Orofino Realty Co., 40 N.Y.2d 633, 635
(1976) (citation omitted).

IV. LEGALARGUMENT

Defendants’ Motion seeks to dismiss Plaintift’s causes of action in the Complaint. As
discussed further below, all of the aforementioned causes of action are sufficiently pled, contrary
to Defendants’ willful blindness of the allegations actually pled in the Complaint.

A. PLAINTIFF HAS LEGAL STANDING TO SUE AS HE PLED DIRECT CLAIMS

Defendants’ argument that Plaintiff does not have legal standing to sue fails as a matter of
law. Here, Plaintiff sufficiently pled direct claims on behalf of himself individually, not derivative
claims on behalf of the Company.

“While “allegations of mismanagement or diversion of assets by officers or directors to
their own enrichment, without more, plead a wrong to the corporation only,” and a shareholder
may not recover in his or her individual capacity for wrongs against the corporation (4brams v
Donati, 66 NY2d 951, 953 [1985]), an exception to that rule exists where the shareholder has
sustained a loss disproportionate to that sustained by the corporation.” See Cortazar v. Tomasino,
150 A.D.3d 668, 671, 54 N.Y.S.3d 89 (2017); see also General Rubber Co. v Benedict, 215 NY
18, 109 N.E. 96 (1915) [director of parent corporation who acquiesced in the misuse of funds of
its subsidiary; action by parent maintainable]; Hammer v Werner, 239 A.D. 38, 265 N.Y.S. 172

(App. Div. 1933) [issuance of treasury stock to directors at an inadequate price and without

10
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affording plaintiff the right to purchase his proportionate part; individual action maintainable]). In
order to distinguish a derivative claim from a direct one, the court considers “(1) who suffered the
alleged harm (the corporation or the suing stockholders, individually); and (2) who would receive
the benefit of any recovery or other remedy (the corporation or the stockholders individually)”
(Yudell v. Gilbert, 99 A.D.3d 108, 114 (2012), quoting Tooley v. Donaldson, Lufkin & Jenrette,
Inc., 845 A.2d 1031, 1033 (Del. 2004)). If there is any harm caused to the individual, as opposed
to the corporation, then the individual may proceed with a direct action (Gjuraj v. Uplift Elev.
Corp., 110 A.D.3d 540, 973 N.Y.S.2d 172 [1st Dept.2013]).

Here, it is imperative to note that Plaintiff sufficiently pled harm to himself individually,
making the breach of fiduciary duty claim a direct claim. Specifically, Plaintiff himself was the
party harmed by the Defendants’ conduct, and he would also receive the benefit of any recovery
from damages of the Defendants’ conduct. Defendants are attempting to fleece Plaintiff out of
millions of dollars in earnings from the Company. Complaint, q52. Defendants terminated
Plaintiff’s employment, froze him out of Company management, began denying him access to the
Company’s books and records, and cut off his distributions, bonus payments, and fringe benefits.
1d., 962, 77.

Further, the Company’s accountant, acting under the direction of Defendant Margaret
Mazzio, has refused and continues to refuse to file Plaintiff and his wife’s individual tax returns
for tax year 2024 against their wishes, such that Plaintiff and his wife continue to accrue interest

on the taxes that are ultimately deemed to be owing to the federal government, if any. /d., §70. It
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is clear that Plaintiff has sufficiently pled harm to him personally, making his breach of fiduciary
duty a direct claim, and not a derivative claim?. Accordingly, Defendants’ Motion should be denied.

B. DEFENDANTS’ ARGUMENT REGARDING DAMAGES FROM TERMINATION
OF EMPLOYMENT IS INAPPLICABLE

Defendants’ argument that Plaintiff is not entitled to recover damages from the termination
of his employment at the Company is meritless where the case law relied upon by Defendants
involves a different scenario than in the instant action.

In Ingle v. Glamore Motor Sales, Inc., the case Defendants rely on, the Court held that,
“[T]n an action seeking damages arising from the alleged wrongful discharge of plaintiff, a minority
shareholder and employee of a closely held corporation, who contractually agreed to the
repurchase of his shares upon termination of his employment for any reason, and whose
employment was not governed by an express agreement establishing either duration or conditions
of employment, causes of action alleging breach of fiduciary duty and of contract by defendants,
the corporation and its officers, were correctly dismissed.” Ingle v. Glamore Motor Sales, Inc., 73
N.Y.2d 183 (1989).

In Glamore Motor Sales, Inc., the plaintiff relies on an alleged agreement for the Plaintiff
to repurchase his shares upon termination to recover his damages. Id. Here, on the contrary,
Plaintiff does not allege breach of any contract in an attempt to recover his damages. Instead,
Plaintiff relies on his role as a shareholder of the Corporation. As such, the sole case that
Defendants rely on in support of their argument is inapplicable here, and their argument fails.

Accordingly, Defendants’ Motion should be denied.

2 As this is not a derivative claim, the requirements of Business Corporation Law Section 626 are
now applicable in the instant action.

12

19 of 32



[FTLED._KINGS COUNTY CLERK 0270472026 02:13 PV | NDEX NO. 542667/ 2025

NYSCEF DOC. NO. 28 RECEI VED NYSCEF: 02/04/2026

C. PLAINTIFFALLEGED A COGNIZABLE TORT FOR HIS CIVIL CONSPIRACY
CLAIM

Defendants’ argument that Plaintiff’s civil conspiracy claim fails is meritless given that
Plaintiff sufficiently pled his breach of fiduciary duty claim required for the civil conspiracy claim.

“New York does not recognize civil conspiracy to commit a tort as an independent cause
of action. However, a plaintiff may plead the existence of a conspiracy in order to connect the
actions of the individual defendants with an actionable, underlying tort, and establish that those
actions were part of a common scheme.” McSpedon v. Levine, 158 A.D.3d 618, 621, 72 N.Y.S.3d
97 (2018) (internal citations omitted). Under New York law, “[i]n order to properly plead a cause
of action to recover damages for civil conspiracy, the plaintiff must allege a cognizable tort,
coupled with an agreement between the conspirators regarding the tort, and an overt action in
furtherance of the agreement”. Id. (internal citations omitted).

The crux of Defendants’ argument is that Plaintiff did not plead an underlying tort and civil
conspiracy is not a standalone claim. However, Plaintiff in fact did allege an underlying tort, i.e.,
breach of fiduciary duty. First, Plaintiff specifically pled the Defendants’ wrongdoing with respect
to their role as a fiduciary. Defendant Margaret Mazzio, as 76% shareholder of the Company, owes
a fiduciary duty to Plaintiff, the remaining 24% shareholder of the Company. Complaint, 444.
Despite that, the Defendants have diverted millions of dollars’ worth of corporate assets away from
the Company for personal gain (/d., 453), terminated Plaintiff’s employment, froze him out of
Company management, began denying him access to the Company’s books and records, and cut
off his distributions, bonus payments, and fringe benefits (/d., 962, 65, 161). As such, Plaintiff
sufficiently pled the first element for his accounting claim.

Additionally, the Individual Defendants, through the Corporate Defendants, have siphoned

cash from the Company, funneled it through the Corporate Entities, and used it to enrich
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themselves unjustly by, inter alia, purchasing high-end jewelry, paying for luxurious vacations,
making mortgage payments on multi-million-dollar personal homes, and acquiring
cryptocurrency. (/d., §56).

Further, the Individual Defendants used the Corporate Defendants to convert Company
assets for the benefit of the Individual Defendants and engaged in civil conspiracy to force Plaintiff
out of the company (/d., §85) and ensure that Plaintiff not be in a position to obtain his rightful
share of the Company’s earnings. (/d., §109). As such, Plaintiff sufficiently pled his underlying
breach of fiduciary duty claim required for his civil conspiracy claim. Therefore, Defendants’
Motion should be denied.

D. PLAINTIFF SUFFICIENTLY PLED HIS AIDING AND ABETTING CLAIM

Defendants’ argument that Plaintiffs’ aiding and abetting breach of fiduciary claim is not
sufficiently pled is meritless. Here, Plaintiff sufficiently pled that Defendants knowingly induced
and participated in the breach, the acts constituting the substantial assistance, and how those
actions caused Plaintiff injury.

“To recover damages for aiding and abetting a breach of fiduciary duty, a plaintiff must
plead and prove that a fiduciary duty owed to the plaintiff was breached, that the defendant
knowingly induced or participated in the breach, and that the plaintiff was damaged as a result of
the breach.” Smallberg v. Raich Ende Malter & Co., LLP, 140 A.D.3d 942, 944,35 N.Y.S.3d 134
(2016) (internal citations omitted). “Knowing participation in a breach of fiduciary duty occurs
when the defendant provides substantial assistance to the primary violator.” /d. (internal citations
omitted). “ “Substantial assistance occurs when a defendant affirmatively assists, helps conceal or

fails to act when required to do so, thereby enabling the breach to occur . . . However, the mere
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inaction of an alleged aider or abettor constitutes substantial assistance only if the defendant owes
a fiduciary duty directly to the plaintiff' ”. /d. (internal citations omitted).

Here, Plaintiff sufficiently pled each and every element of the claim. First Defendants
Michael Mazzio, Jr., Michael Mazzio, Sr. and Jennifer LaPrice knowingly participated in the
breach. These three defendants, acting as Defendant Margaret Mazzio’s Power of Attorney and
under the influence and manipulation of Defendant Michael Mazzio, Sr., removed Plaintiff from
the Company’s bank accounts without his knowledge or consent. Complaint, 4965, 200. Plaintiff
also alleges that Defendant Michael Mazzio, Sr. is the primary actor in and predominant source of
the continuous, systematic, and deliberate fraudulent conduct being committed within the
Company, and has taken advantage of Defendant Margaret Mazzio’s age and cognitive decline and
effectively taken control of the Company. Id., 4974, 76. Plaintiff also alleges that Defendant
Michael Mazzio, Sr.’s de facto corporate coup was carried out with the knowing, active, and
intentional assistance and participation of his son/Plaintiff’s nephew, Defendant Michael Mazzio,
Jr. Id., q75. Such allegations specifically allege each of the relevant Defendants’ knowing

participation in the breaches.’

3 Plaintiff also clearly distinguishes the actions of Michael Mazzio, Sr., Michael Mazzio, Jr. and
Jennifer LaPrice, such that Defendants’ argument that the Complaint is impermissible group
pleading is clearly erroneous. CPLR 3013 requires statements in a pleading to be “sufficiently
particular to give the court and parties notice of the transactions, occurrences, or series of
transactions or occurrences, intended to be proved and the material elements of each cause of
action or defense.” A complaint that fails to differentiate between the defendants is an improper
group pleading (Principia Partners LLC v Swap Fin. Group, 194 AD3d 584, 584 [1st Dept 2021];
Aetna Cas. & Surety Co. v Merchants Mut. Ins. Co., 84 AD2d 736, 736 [1st Dept 1981] [complaint
that collectively refers to defendants “without any specification as to the precise tortious conduct
charged to a particular defendant” does not comport with CPLR 3013]). Here, it is clear that there
is no improper group pleading, and each defendant is properly noticed of their alleged
wrongdoings.
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Second, Plaintiff also alleges that Defendant Margaret Mazzio, under the influence and
control of Defendants Michael Mazzio, Sr. and Michael Mazzio, Jr., has: (i) unfairly terminated
Plaintiff’s employment with the Company; (ii) arbitrarily withheld Plaintift’s rightful dividend
distributions; (iii) systematically excluded Plaintiff from the Company’s management decisions
and participation in its governance; (iv) deliberately withheld or concealed Company financial and
operational information; and (v) blatantly engaged in self-dealing transactions, all of which are in
clear violation of her responsibilities and fiduciary duties to Plaintiff as the Company’s majority
shareholder. Id., 4977-79. Further, defendant Jennifer LaPrice was heavily influenced and
manipulated by her uncle and cousin, Defendants Michael Mazzio, Sr. and Michael Mazzio, Jr.,
respectively, and used the power of attorney entrusted to her by Defendant Margaret Mazzio to
further the Individual Defendants’ fraudulent and illicit conduct and course of dealing with respect
to Plaintiff and the Company. /d., §82.

Finally, Plaintiff pled that these breaches were substantial, direct, and proximate factors in
causing an identifiable loss to Plaintiff, including denying Plaintiff his distributions of his share of
the Company’s profits and his salary which he was entitled to, thereby injuring his stake in the
Company. /d., 19202-206. Accordingly, all the elements of Plaintiff’s aiding and abetting claim
were sufficiently pled and are not conclusory.

Accordingly, Plaintiff sufficiently pled every element of his aiding and abetting breach of
fiduciary duty claim. Therefore, Defendants’ Motion should be denied.

E. PLAINTIFF CAN REQUEST ALTERNATIVE RELIEF FOR HIS MINORITY
SHAREHOLDER OPPRESSION CLAIM

Defendants’ argument that the minority shareholder oppression claim fails is incorrect, as

Plaintiff is entitled to alternative relief to the claim. Additionally, Plaintiff has in fact pled
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Defendants’ oppressive actions to Plaintiff as a shareholder, not just as an Employee of the
Company.

“The appropriateness of an order of dissolution is in every case vested in the sound
discretion of the court considering the application (see Business Corporation Law, § 1111, subd
[a]).” Matter of Kemp & Beatley, Inc., 64 N.Y.2d 63, 7374, 473 N.E.2d 1173, 1179-80 (1984).
“Under the terms of this statute, courts are instructed to consider both whether “liquidation of the
corporation is the only feasible means” to protect the complaining shareholder's expectation of a
fair return on his or her investment and whether dissolution “is reasonably necessary” to protect
“the rights or interests of any substantial number of shareholders” not limited to those complaining
(Business Corporation Law, § 1104-a, subd [b], pars [1], [2]).” Id. “Implicit in this direction is that
once oppressive conduct is found, consideration must be given to the totality of circumstances
surrounding the current state of corporate affairs and relations to determine whether some remedy
short of or other than dissolution constitutes a feasible means of satisfying both the petitioner's
expectations and the rights and interests of any other substantial group of shareholders (see, also,
Business Corporation Law, § 1111, subd [b], par [1]).” Id. “A court has broad latitude in fashioning
alternative relief...” Id.

Here, contrary to Defendants’ argument that the oppression claim fails as a stand alone
damages claim, the Court is not required to order dissolution if “some remedy short of or other
than dissolution constitutes a feasible means of satisfying both the petitioner's expectations and
the rights and interests of any other substantial group of shareholders.” /d. As such, Plaintiff has
properly requested damages as an alternative to a dissolution of the Company.

Further, Plaintiff sufficiently pled oppressive actions to him as a minority shareholder of

the Company. Defendants conspired to strip Plaintiff of his rights and look Company assets, in an
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attempt to eviscerate his role in the Company by denying him access to books and records to fleece
Plaintiff out of millions of dollars he is owed. Complaint, §52. Defendants also froze Plaintiff out
of Company management and cut off his distributions owed to him as a minority shareholder of
the Company. 1d., 962, 77. As such, Plaintiff has sufficiently pled Defendants’ oppressive actions
towards Plaintiff. Therefore, Defendants’ Motion should be denied.

F. PLAINTIFF IS ALLOWED TO ALTERNATIVELY PLEAD UNJUST
ENRICHMENT

Defendants’ argument that Plaintiffs’ unjust enrichment claim is duplicative and is not
sufficiently pled is meritless. Here, Plaintiff is allowed to plead alternative claims and sufficiently
pled that Defendants benefited at Plaintiff’s expense.

As an initial matter, Plaintiff properly pled his unjust enrichment claim, as he is allowed to
plead alternative causes of action. EBC I, Inc. v. Goldman Sachs & Co., 777 N.Y.S.2d 440, 443

(2004), aff'd as modified, 5 N.Y.3d 11, 832 N.E.2d 26 (2005) (“in any event, alternative theories

may be advanced in pleadings”) (internal citations omitted); Villnave Constr. Servs., Inc. v.
Crossgates Mall Gen. Co. Newco, LLC, 161 N.Y.S.3d 480, 485 (2022) (“There is no requirement
that the pleading explicitly state that those causes of action are pleaded in the alternative or that
some are hypothetically applicable only if another cause of action is deemed inapplicable (see
CPLR 3014 [permitting separate causes of action to be “stated regardless of consistency” and
“alternatively or hypothetically”]; Patrick M. Connors, Practice Commentaries, McKinney's Cons
Laws of NY, Book 7B, CPLR C3014:8 [explaining that “(n)o special formula or choice of words
is necessary for hypothetical pleading. An ‘if” or ‘when’ or ‘since’ may be used, but is not
required”)).; Auguston v. Spry, 282 A.D.2d 489,491, 723 N.Y.S.2d 103, 106 (2001) (““Additionally,
the causes of action alleging breach of contract and unjust enrichment may be pleaded

alternatively”) (citations omitted).
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Here, Plaintiff’s unjust enrichment claim is in the alternative to his breach of fiduciary duty
claim, and as such, is proper. Freedom Holding, Inc. v. Haart, 76 Misc. 3d 746, 765 (N.Y. Sup. Ct.
2022) (““As the Appellate Division, First Department explained, claims for fiduciary duty, unjust
enrichment, and breach of contract need not be dismissed as “duplicative” on a motion to
dismiss...”) Therefore, Defendants’ Motion should be denied.

G. PLAINTIFF IS ENTITLED TO AN EQUITABLE ACCOUNTING

Defendants’ argument that Plaintiff is not entitled to an accounting fails when reviewing
the Complaint. Indeed, it is clear that Plaintiff sufficiently pled both the Defendants’ wrongdoing
with respect to their roles as fiduciaries and a demand of an accounting which was refused.

An accounting is an equitable remedy (see Bonanni v Horizons Invs. Corp., 179 AD3d 995,
997 [2020]) that a party may seek only where he or she can establish “the existence of a
confidential or fiduciary relationship and a breach of the duty imposed by that relationship
respecting property in which the party seeking the accounting has an interest” Gorunkati v Baker
Sanders, LLC, 179 AD3d 904, 905-906 [2020] [internal quotation marks omitted]; see Pacella v
RSA Consultants, Inc., 164 AD3d 806, 808 [2018]. “ “To obtain an accounting, a plaintiff must
show that there was some wrongdoing on the part of a defendant with respect to the fiduciary
relationship’ concerning property in which the plaintiff has an interest” (Pacella v RSA
Consultants, Inc., 164 AD3d at 808, quoting Benedict v Whitman Breed Abbott & Morgan, 110
AD3d 935, 938 [2013]; see Lawrence v Kennedy, 95 AD3d 955, 958 [2012]). To state a viable
cause of action for an accounting, the plaintiff must also allege that he or she demanded an
accounting that the defendant refused to provide. See Mawere v Landau, 130 AD3d 986, 990

[2015]; Walsh v Wwebnet, Inc., 116 AD3d 845, 848 (2014).
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Here, despite Defendants’ allegations to the contrary, Plaintiff in fact sufficiently pled his
right to an equitable accounting. First, Plaintiff specifically pled the Defendants’ wrongdoing with
respect to their role as a fiduciary. Defendant Margaret Mazzio, as 76% shareholder of the
Company, owes a fiduciary duty to Plaintiff, the remaining 24% shareholder of the Company.
Complaint, 944. Despite that, the Defendants have diverted millions of dollars’ worth of corporate
assets away from the Company for personal gain (/d., 53), terminated Plaintiff’s employment,
froze him out of Company management, began denying him access to the Company’s books and
records, and cut off his distributions, bonus payments, and fringe benefits (/d., 1162, 65, 161). As
such, Plaintiff sufficiently pled the first element for his accounting claim.

Second, Plaintiff sufficiently pled that he demanded an accounting and was refused.
Plaintift demanded access to the Company’s books and records, all of which have been refused,
despite Plaintiff sending multiple requests and even going so far as getting attorneys involved and
sending demand letters. (/d., 952, 63-64, 162, 176-183). As such, Plaintiff sufficiently pled the
second element for his accounting claim.

Further, Defendants argument that Plaintiff is not entitled to both an accounting claim and
a demand for books and records is in stark contract to the relevant caselaw. See Gurney-Goldman
v. Sol Goldman Invs. LLC, 235 A.D.3d 428, 429 (2025) (“Plaintiffs are entitled to inspection of
books and records as provided for in Limited Liability Company Law § 1102. Plaintiffs are also
entitled to an equitable accounting.” (internal citations omitted). Accordingly, courts have held that
a party’s entitlement to both an accounting claim and demand for books and records. Therefore,

Defendants’ Motion should be denied.
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H. PLAINTIFF SUFFICIENTLY PLED HIS ALTER EGO CLAIM

Defendants’ argument that Plaintiff’s alter ego claim is not sufficiently pled fails in light of
the specific facts alleged in the Complaint. Indeed, it is clear from the four corners of the Complaint
that Plaintiff sufficiently pled each and every element required for his alter ego claim.

“[Pliercing the corporate veil requires a showing that: (1) the owners exercised complete
domination of the corporation in respect to the transaction attacked; and (2) that such domination
was used to commit a fraud or wrong against the plaintiff which resulted in plaintiff's injury.”
Morris v. New York State Dep't of Tax'n & Fin., 82 N.Y.2d 135, 141, 623 N.E.2d 1157 (1993); see
also, Matter of Guptill Holding Corp. v State of New York, 33 AD2d 362, 364-365, affd 31 NY2d
897 (1970); Lowendahl v Baltimore & Ohio R. R. Co., 247 App Div 144, 157, affd 272 NY 360
(1936); American Protein Corp. v AB Volvo, 844 F2d 56, 60 [2d Cir 1988] [analyzing New York
law and citing Lowendahl (supra)]; International Aircraft Trading Co. v Manufacturers Trust Co.,
297 NY 285, 292 (1948); see generally, Presser, Piercing the Corporate Veil § 2.33 [3], at 2-304--
2-313). “The party seeking to pierce the corporate veil must establish that the owners, through
their domination, abused the privilege of doing business in the corporate form to perpetrate a wrong
or injustice against that party such that a court in equity will intervene” Id. (internal citations
omitted).

Here, Plaintiff clearly sufficiently pled his alter ego claim. To establish the first element of
the alter ego claim, Plaintiff sufficiently alleged the interrelationship between the Company, the
Individual Defendants and the Corporate Defendants. Complaint, 985-111. By way of a few
examples, Plaintiff alleges that: (1) the Company shares an address with defendant Mike’s HD

Road Service & Towing Inc. (/d., §88); (2) the CEO of defendant Mike’s Road Service & Towing
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Inc. is defendant Michael A. Mazzio (/d., 489); and (3) defendant Michael Mazzio, Jr. opened
defendant Truck Doctors Inc. in 2015 (/d., 96). As such, the first element is sufficiently pled.

Second, Plaintiff sufficiently pled how the Defendants used that interrelationship to commit
wrongs against and damage the Plaintiff. The Individual Defendants, through the Corporate
Defendants, diverted millions of dollars’ worth of corporate assets away from the Company for
personal gain, without fair consideration or justification. (/d., 453). Specifically, the Individual
Defendants have siphoned cash from the Company, funneled it through the Corporate Entities, and
used it to enrich themselves unjustly by, infer alia, purchasing high-end jewelry, paying for
luxurious vacations, making mortgage payments on multi-million-dollar personal homes, and
acquiring cryptocurrency. (Id., 956). Further, the Individual Defendants used the Corporate
Defendants to convert Company assets for the benefit of the Individual Defendants and engaged
in civil conspiracy to force Plaintiff out of the company (/d., §85) and ensure that Plaintiff not be
in a position to obtain his rightful share of the Company’s earnings. (/d., §109). Accordingly,
Plaintiff sufficiently pled the elements required for his alter ego claim. Therefore, Defendants’
Motion should be denied.

I. PLAINTIFFIS ENTITLED TO PUNITIVE DAMAGES

Finally, Defendants’ argument that Plaintiff is not entitled to punitive damages is meritless.
The “general public” standard that Defendants rely on in determining whether Plaintiff is entitled
to punitive damages is not applicable in this action.

Rocanova v. Equitable Life Assur. Soc. of U.S, the case relied on by Defendants, states that
“Punitive damages are not recoverable for an ordinary breach of contract as their purpose is not to

remedy private wrongs but to vindicate public rights.” Rocanova v. Equitable Life Assur. Soc. of
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U.S., 83 N.Y.2d 603, 613—14, 634 N.E.2d 940 (1994). However, there is a fatal flaw in Defendants’
argument.

Here, Plaintiff does not allege a breach of contract claim in the Complaint, instead alleging
a breach of fiduciary duty claim. “The limitation of an award for punitive damages to conduct
directed at the general public applies only in breach of contract cases, not in tort cases for breach
of fiduciary duty.” Don Buchwald & Assocs., Inc. v. Rich, 281 A.D.2d 329, 330, 723 N.Y.S.2d 8,
9 (2001) (citing Sherry Assocs. v. Sherry—Netherland, Inc., 273 A.D.2d 14, 15, 708 N.Y.S.2d 105).
As such, Defendants’ argument that Plaintiff is not entitled to punitive damages fails. Therefore,
Defendants’ Motion should be denied.

J. IF THE COURT FINDS THE COMPLAINT DEFICIENT, IT SHOULD GRANT
PLAINTIFF LEAVE TO AMEND

In the event the court sustains Defendants’ Motion in any part, Plaintiff respectfully
requests leave to amend pursuant to CPLR §3025(b), including by asserting additional factual
details about the Plaintiff’s individual damages and potentially assert derivative claims against the
Defendants on behalf of the Company. See Fahey v. County of Ontario, 44 N.Y.2d 934, 935 (1978)
(“Leave to amend . . . shall be freely given”); Cherebin v. Empress Ambulance Serv., Inc., 43
A.D.3d 364, 365 (1st Dep’t 2007) (reversing denial of motion to amend); Aronov v. Regency

Gardens Apartment Corp., 15 A.D.3d 513, 514 (2d Dep’t 2005).
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V. CONCLUSION

Based upon the foregoing, Plaintiff respectfully requests that Defendants’ Motion to
Dismiss should be denied in its entirety.

Dated: New York, New York
February 4, 2026
PITCOFF LAW GROUP, PC

By: /s/ Barry M. Golden
Barry M. Golden, Esq.
Attorneys for Plaintiff

250 Park Avenue, 7th Floor
New York, New York 10177
Tel: (646) 634-6460
barry@pitcofflawgroup.com
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WORD COUNT CERTIFICATION

I hereby certify that the word count of the foregoing memorandum of law complies with the word
limits of 22 New York Codes, Rules and Regulations § 202.8-b. According to the word-processing
system used to prepare this memorandum of law, the total word count for all printed text exclusive
of the material omitted under 22 N.Y.C.R.R. § 202.8-b(b) is 6,950 words.

Dated: New York, New York

February 4, 2026

By: /s/ Barry M. Golden
Barry M. Golden
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