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QUESTIONS PRESENTED 

1. Did the lower court err when it failed to conclude that Appellant stated

a prima facie case for dissolution under BCL 1104-a by presenting sworn proof 

that: 

- Respondent terminated Appellant’s employment in violation of the
parties’ Stockholders Agreement and in violation of Appellant’s
undisputed expectations when he became a shareholder;

- Respondent ceased to pay Appellant’s health insurance and ceased
to pay Respondent a share of the corporate profits;

- misappropriated not less than $500,000 from the company; and

- sued Appellant seeking a declaration that Appellant is not a
shareholder

2. Did the lower court err when it determined that the facts alleged in
Appellant’s Verified Petition, sworn to under oath, were “largely unsubstantiated”? 

3. Did the lower court err when it determined that Respondent provided
“unrebutted evidence” that $500,000 Appellant claimed had been looted was 
“utilized to satisfy MCL’s legitimate business obligations”? 

4. Did the lower court err when it determined that the evidence
Respondent submitted in opposition to the Verified Petition was “utterly 
undisputed”? 

5. Did the lower court err when it accepted the evidence Respondent
filed in opposition to the Verified Petition where, as here, a critical analysis of such 
evidence demonstrated that it was conclusory and did not support the conclusions 
offered by Resopndent? 
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6. Did the lower court err when it conclude that Respondent’s opposition  

papers negated Appellant’s evidentiary showings? 
 

STATEMENT OF FACTS 

The facts set forth below are derived from the Verified Petition.  R. 8-18 

In or about February 2020, Appellant purchased 25% of Manhasset Collision 

LTD (“MCL”) from Respondent for $200,000.  R. 11  Appellant also loaned MCL 

$25,000.  R.  12 

Appellant did not acquire his shares of stock in MCL for the  

purpose of investment or resale.  Appellant acquired his shares with the expectation 

that, through his efforts as an employee of MCL, he would earn a salary and 

receive health insurance, and that his efforts would increase the value and profits of 

MCL, which he would share in as a shareholder.  R. 14         

These expectations are memorialized in a written Stockholders Agreement 

(the “Stockholders Agreement”) signed by the parties.  R. 15-23; R. 19-29 

In the Stockholders Agreement, Appellant agreed that he would quit his job 

at Geico and commence work at MCL.  R. 19-21 

Appellant’s employment at Geico was very beneficial, in terms of work 

hours, salary and benefits.  The benefits included profit sharing, a company car 

with insurance and expenses paid for, 24 days paid vacation, 10 days of sick time, 

which accrued if not used, and 7 paid holidays.  R. 10 
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Appellant easily could have finished his working years comfortably at 

Geico. 

Instead, Appellant took a substantial risk, obligating himself to quit his job 

and work for MCL full-time. 

Appellant’s employment with MCL was guaranteed in the Stockholders 

Agreement as follows: 

At all times that Anthony owns stock in the Corporation, 
Anthony will be the manager of the Corporation and will 
run the day to day affairs of Manhasset. Anthony cannot 
be fired by the other stockholder(s) other than for cause 
as defined herein.  Anthony can quit at any time, upon 
reasonable prior notice.  If Anthony quits, Ben shall 
purchase all of Anthony’s Equity for the same amount as 
Anthony has paid to acquire such Equity. 
 

R. 20 
 

Pursuant to the Stockholders Agreement, Appellant’s “Base Salary” was  

$2,200 per week.  R. 21 

The Stockholders Agreement also provides for MCL to pay for  

Appellant’s health insurance, up to $725 per month.  R. 21 

In addition to providing for employment, the Stockholders Agreement  

provides for payment to Appellant of a stated percentage of the “remaining net 

profits after a required cash reserve as agreed by the stockholders (initially set at 

$100,000)….”  R. 21 
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On or about August 10, 2023, by undated letter, Respondent caused the  

Company to terminate Appellant’s employment.  R. 30   

Appellant promptly rejected the purported termination.  R. 31 

By letter dated August 16, 2023, MCL withdrew its undated 

termination letter.  R.  33 

Following rescission of termination, Appellant returned to work at MCL.  R. 

12 

Shortly after Appellant returned to work, Respondent caused MCL to 

terminate Appellant’s employment for a second time.  R. 12-13 

The circumstances of such termination, which included threats and physical 

intimidation of Appellant by Respondent, are detailed in the Verified Petition.   

Among other things, Respondent yelled at Appellant, repeatedly, in front of MCL’s 

employees.  Respondent eventually seized Appellant’s knapsack, took it outside of 

the office building, and threw it onto the railroad tracks.  When Appellant left the 

building in order to secure his own safety, Respondent followed him to his car, 

yelling at and haranguing Appellant the entire time.  R.  12-13 

Following termination, MCL ceased to pay Appellant his “base salary” and 

terminated his health insurance.  R. 13 

Respondent also failed to pay Appellant his share of the net profits of MCL.  

R. 13 
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Respondent’s conduct towards Appellant destroyed any relationship  

Appellant and Respondent had as co-shareholders of MCL.  R. 13 

In addition to the foregoing, Respondent caused MCL to pay not less than 

$500,000 to Respondent, or to others for his benefit, for non-Company expenses, 

including expenses for property owned by Respondent individually; including but 

not limited to payments to the following companies: Firstmark, Michels European 

Craftsman Inc., 44 Hillside LLC and Clear River Environmental.  R. 13-14 

Respondent also caused MCL to pay Respondent compensation  

(approximately $140,000 per annum) which is excessive and unearned because 

Respondent typically worked, at most, 10 hours per week.  R. 14 

Further, in or about 2022/2023, Respondent undertook to sell MCL, or its 

assets, without consulting with Appellant.  Respondent used monies belonging to 

MCL to pursue the potential sale transaction without Appellant’s knowledge or 

consent.  R. 14 

Finally, on or about December 31, 2023, Respondent filed a complaint 

against Appellant seeking a declaratory judgment that Appellant is not a 

shareholder of MCL and that Appellant is not entitled to share in the proceeds of 

any sale of MCL.  R. 14 and 34  Respondent’s conduct constituted an overt attack 

on the Appellant’s status as a shareholder.  R. 14 
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PROCEDURAL HISTORY 

 Appellant commenced the underlying special proceeding by filing the 

Petition and an Order to Show Cause.  R. 8 and 43             

 Appellant proceeded by Order to Show Cause because that is required by 

BCL 1106. 

 Appellant had included in the Order to Show Cause a provision allowing 

Appellant the ability to file reply papers.  R. 46 

 The lower court struck from Order to Show Cause it signed the provision 

which would have allowed Appellant to file reply papers.  R. 89 

Accordingly, Appellant was unable to respond to the Respondent’s 

opposition papers. 

The lower court denied the relief sought in the Petition based on its findings 

that Appellant’s evidence “remains largely unsubstantiated” and because 

Respondent’s evidence was “utterly undisputed.”  R. 5   

The lower court’s reliance on these findings was erroneous because the 

lower court did not account for the fact that Appellant had sworn, under oath, to the 

truth of his allegations made in the Verified Petition and because Appellant was not 

allowed the opportunity to dispute Respondent’s evidence. 

THE LOWER COURT’S DECISION 

 The lower court denied dissolution based on its conclusion that: 
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In the matter sub judice, given the unsubstantiated   
allegations in the petition, coupled with the Respondent's 
utterly undisputed evidence, the Court finds the 
Appellant has failed to establish either the existence of 
"oppressive conduct" or "looting" thus rendering 
dissolution  inappropriate…. 
 

R. 6 

It is respectfully submitted that the decision was erroneous for the following 

reasons: 

- The allegations in the Verified Petition were not unsubstantiated.  The 

Petition was verified by the Appellant, under oath, and set forth the facts 

in substantial detail; 

- Appellant’s detailed allegations established “oppressive conduct” as a 

matter of law, including that Respondent wrongfully terminated 

Appellant’s employment and that Respondent was taking money from 

MCL to which he was not entitled.  Respondent disputed such 

allegations, he did not negate them.  Disputed issues of fact must be 

resolved at trial.  See CPLR 409; 

- Respondent’s evidence submitted in opposition was not “utterly 

undisputed.”  The evidence was disputed by the factual allegations made 

in the Verified Petition.  Further, as demonstrated below, Respondent’s 

evidence was conclusory and unsupported.  If Appellant had been 

allowed to serve reply papers, he would have presented these arguments.  
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But Appellant was not given that opportunity.  In addition, the lower 

court, upon its review of Respondent’s opposition papers, should have 

concluded that Respondent’s evidence was not sufficient to deny 

dissolution. 

- To the extent that Respondent’s opposition papers were “undisputed,” 

that occurred because the lower court struck from the Order to Show 

Cause the provision which would have allowed Appellant to file reply 

papers.  R. 89      Because the lower court struck that provision, Appellant 

was prohibited from submitting papers in response to Respondent’s 

evidence.  Appellant should not be faulted in this circumstance. 

ARGUMENT 
 

THE LOWER COURT ERRED WHEN IT DENIED 
THE RELIEF SOUGHT IN THE VERIFIED PETITION WITHOUT 

DIRECTING A HEARING TO DETERMINE DISPUTED ISSUES OF FACT 
 

A. Appellant Established A Prima Facie Case In The Verified Petition 

The law is well-settled that “the standards of summary judgment applied to 

actions should also be applied by the court to proceedings governed by CPLR 409 

(sub. (b)).”  Port Authority of New York v. 62 Cortland St. Realty Co., 18 N.Y.2d 

250 (1966). 

https://www.westlaw.com/Document/I14ae30ded8c411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I14ae30ded8c411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Accordingly, Appellant’s burden was to establish a prima facie case in 

support of dissolution, tendering sufficient evidence to demonstrate the absence of 

any material issues of fact.  Alvarez v. Prospect Hosp., 68 N.Y.2d 320 (1986). 

In Kaufman v. Azran, 81 Misc.3d 1206(A) (Sup. Ct. Kings Co. 2023), the 

court articulated the standard as follows: “[t]he Court must review the petition in a 

special proceeding to determine whether it makes out a prima facie case for the 

relief requested through admissible evidence.” 

This proceeding was brought pursuant to BCL 1104-a, which provides, in 

relevant part, that: 

The holders of shares representing twenty percent or 
more of the votes of all outstanding shares of a 
corporation….may present a petition of dissolution on 
one or more of the following grounds: 
 

(1)  The directors or those in control of the 
corporation have been guilty of illegal, fraudulent 
or oppressive actions toward the complaining 
shareholders; 
 

(2) The property or assets of the corporation are being 
looted, wasted, or diverted for non-corporate 
purposes by its directors, officers or those in 
control of the corporation. 

 
Proof of either oppression or looting, waste, etc., is sufficient to warrant 

relief.  Here, Appellant submitted proof of both. 

I 

https://www.westlaw.com/Document/I58f37745d94211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/I7fe3efe08d6211eeb068c89799d32655/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89c27800000194ae8a23f7e1b47ae9%3Fppcid%3D8a0e93466d534c8197e96d166f61a79b%26Nav%3DNONUNIQUECITATION%26fragmentIdentifier%3DI7fe3efe08d6211eeb068c89799d32655%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=41aeeab6cf1892394dc1f08bdb005c10&list=NONUNIQUECITATION&sessionScopeId=7e82eec6347e717c9cfd97958f84bdb5eddab1e73c7d0b53c0ad4acfd9136b8a&ppcid=8a0e93466d534c8197e96d166f61a79b&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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The facts alleged in the Verified Petition are sworn to under oath, they are 

detailed and specific, and they are based on Appellant’s personal knowledge.  

Under any standard they constitute competent evidence and are sufficient to 

establish a prima facie case of both oppression and looting/waste. 

Thus, Appellant provided evidence that Respondent wrongfully terminated 

his employment with MCL, depriving Appellant of the salary and benefits, 

including health insurance, he was supposed to enjoy as a shareholder of MCL.  

Appellant also provided evidence that Respondent has failed to pay Appellant the 

contractually required percentage of “net profits.”   

Both events constitute oppression and support a claim for dissolution.  See 

R. Blake v. Blake Agency, Inc., 107 A.D.2d 139 (2nd Dep’t 1985), holding that:

Business Corporation Law § 1104–a and § 1118 were 
enacted in 1979 (L 1979, ch 217) for the specific purpose 
of enabling minority shareholders of closely held 
corporations to obtain relief, when they found themselves 
in a situation of being denied participation in or being 
“frozen out” of corporate management and being refused 
employment by the corporation and/or participation in 
dividends. 

(Internal citations omitted).  See also In re Parveen, 259 A.D.2d 389 (1st Dep’t 

1999), holding that: 

A claim for dissolution under Business Corporation Law 
§ 1104–a(a)(1) may be based on the complaining
shareholder's frustrated expectations in such matters as

https://www.westlaw.com/Document/Ic7b49052d92f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaba8259bd98d11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaba8259bd98d11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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continued employment or a share in the profits and 
management of the corporation, such that she feels that 
the other shareholders have deprived her of a reasonable 
return on her investment. 
 

And see In re Blake, 270 A.D.2d 829 (4th Dep’t 2000), affirming denial of motion 

to dismiss dissolution Petition which alleged that 49% shareholder was 

“wrongfully discharged from his employment with respondent and wrongfully 

excluded from corporate affairs [because] [t]hose allegations, if proven, are 

sufficient to establish “oppressive actions” toward Appellant within the meaning 

of Business Corporation Law § 1104–a (a)(1)” (internal citations omitted) and 

Hunzinger v. Plaid, Index No. 653806/2012 (Sup. Ct. NY Co. January 12, 2018), 

NYSCEF 231 at pp. 10-11, recognizing that wrongful termination of employment 

can constitute oppressive conduct. 

The Verified Petition sets forth the facts in as much detail, and with as much 

substantiation, as is possible. 

Thus, Appellant swears in the Petition that he obtained shares in MCL, not 

for investment or resale, but in order to receive a salary and benefits, including a 

share of profits.  R. 9-10  This statement is fully substantiated by the Stockholders 

Agreement, which provides for Appellant to be employed, to receive a salary, to 

receive health insurance, and to receive a share of profits.  R. 19 

https://www.westlaw.com/Document/I0e27d6f3d98511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/I04f3f8c0fcfe11e7b565bb5dd3180177/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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Appellant also swears that Respondent fired him, without cause, in violation 

of the Stockholders Agreement and stopped paying his salary, health insurance, and 

share of profits.  The event of the firing is admitted by Respondent.  All 

Respondent disputed was the conclusion to be drawn from his conduct. 

Appellant also swears – based on the stated facts – that his personal 

relationship with Respondent has been destroyed by Respondent’s conduct.  This 

breakdown also supports dissolution.  See Matter of Kemp & Beatley, Inc., 64 

N.Y.2d 63 (1984), holding that “A court has broad latitude in fashioning alternative 

relief, but when fulfillment of the oppressed Appellant's expectations by these 

means is doubtful, such as when there has been a complete deterioration of 

relations between the parties, a court should not hesitate to order dissolution.” 

Appellant also submitted the Stockholders Agreement and documents 

demonstrating that Respondent fired him in violation of the Stockholders 

Agreement. 

Appellant also demonstrated, through his sworn statement, that Respondent 

has taken money from MCL which he was not entitled to receive.  Appellant 

“named names,” identifying the companies to which the wrongful payments have 

been made. 

https://www.westlaw.com/Document/I538304aed91b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I538304aed91b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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While Respondent disputes that he took money to which he was not entitled, 

as shown below Respondent did not submit evidence which demonstrates that he 

has not done so. 

In addition, Appellant did not have the opportunity to respond to 

Respondent’s statements because the Court did not allow the submission of reply 

papers. 

Moreover, Respondent’s statements, and the documents he submitted, 

demonstrate – on their face – that money was wrongfully taken, they destroy 

Respondent’s claim that he has not acted wrongfully, and they demonstrate that 

issues of fact exist which must be resolved at trial.  This point is fully demonstrated 

below where the wrongful payments are discussed and each of Respondent’s 

justifications are refuted. 

Simply put, Appellant demonstrated that the facts alleged in the Verified 

Petition support dissolution, as a matter of law, because Respondent’s conduct 

constitutes oppressive conduct which defeats Appellant’s reasonable expectations 

as a shareholder of MCL and because Respondent is looting the company. 

B. The Lower Court Erred When It Determined 
That The Facts Recited In The Petition Were Unsubstantiated 
 

 Contrary to what the lower court found, the allegations in the Petition were 

not “largely unsubstantiated.”  
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Thus, Appellant submitted undisputed documentation in support of his 

Petition for dissolution. 

In addition, the Petition was verified by the Appellant who swore, under 

oath, that the contents of the Petition were true.  R. 18  See S.P.S.G. Inc. v. Collado, 

113 Misc.2d 167 (Civil Ct. N.Y. Co. 1982), in which the court observed that 

“Verification is required because it fosters honesty and ensures the reliability of the 

contents of the petition.” 

The facts stated in the Verified Petition were entitled to be given exactly the 

same weight as any facts stated by the Respondent in opposition.  See  CPLR 

105(u)(“A verified pleading may be utilized as an affidavit whenever the latter is 

required.”); Jaime v. City of New York, 41 N.Y.3d 531 (2024), recognizing that 

verified pleading may be used as an affidavit. 

As a result, the Verified Petition, on its face, provided prima facie evidence 

of the facts set forth therein and the allegations were detailed, specific, and were 

based on Appellant’s personal knowledge.  See Blostein v. Bauer, 218 A.D.2d 912 

(3rd Dep’t 1995), holding in an election law case that “Appellant's statements 

contained in the verified petition commencing the instant proceeding, and in an 

exhibit before Supreme Court to the effect that he was duly qualified and registered 

to vote for such public office, were sufficient to establish standing to challenge 

Beebe's designating petition.” 

https://www.westlaw.com/Document/I5f3459efd91411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5f3459efd91411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3f4530b0e79011eebe9fb3bd33cc2895/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8dd1c6a8d9df11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8dd1c6a8d9df11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Moreover, there was no way for Appellant to substantiate many of his 

allegations, other than to swear to them under oath, as he did, because the 

allegations either were not the type which are capable of being documented (i.e., 

the circumstances of Respondent firing Appellant) or the documents are controlled 

by the Respondent and are not available to Appellant (the documents which 

Respondent claims support his defense that he did not take money which did not 

belong to him). 

Accordingly, it is respectfully submitted that the Court erred when it 

concluded that Appellant’s allegations about Respondent’s wrongful and 

oppressive conduct was “largely unsubstantiated.” 

C. The Lower Court Erred When It Concluded 
That Respondent’s Evidence Was “Undisputed” 

 
 The lower court also erred when it concluded that Respondent’s evidence 

was “utterly undisputed.” 

 First, Respondent’s evidence was disputed by the allegations in the Verified 

Petition. 

 Second, Appellant did not respond to Respondent’s opposition papers 

because he was denied the opportunity to do so because the lower court struck 

from the Order to Show Cause the provision allowing for the filing of reply papers. 

 Appellant should not be prejudiced by failing to submit evidence and 

arguments he was not permitted to submit. 
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 Had Appellant been allowed to submit reply papers, he would have 

addressed, and disputed, in detail, the matters Respondent stated in his opposition 

papers. 

Appellant addresses, and disputes, below, Respondent’s statements made in 

opposition. 

D. At Most, Respondent’s Opposition Papers 
Raised Issues Of Fact Which Required A Trial 
 
Respondent did not, as the lower court found, refute Appellant’s factual 

showings. 

At most, Respondent disputed the facts Appellant demonstrated, which 

should have led to a trial, not denial of the relief sought in the Verified Petition.  

See Emigrant Bank v. Solimano, 209 A.D.3d 153 (2nd Dep’t 2022); Giordano v. 

Stark, 229 A.D.2d 493 (2nd Dep’t 1996), holding that: 

the Supreme Court erred in denying the petition for 
dissolution under Business Corporation Law § 
1104 without conducting a hearing. The allegations in the 
petition and its supporting papers were prima 
facie sufficient to establish a basis for dissolution 
pursuant to Business Corporation Law § 1104. In light of 
the conflicting affidavits by the parties regarding the 
relevant facts, the Supreme Court should have conducted 
a hearing before determining whether dissolution was 
warranted. 
 

In addition, Respondent’s statements in opposition were not supported by the 

documentary evidence Respondent submitted.  The lower court should not have 

https://www.westlaw.com/Document/Ia5f386803f4f11ed8fe08f68f29d3021/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iea5d8facd9d211d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iea5d8facd9d211d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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accepted Respondent’s statements at face value.  Rather, the lower court should 

have taken a hard look at Respondent’s papers and engaged in a critical analysis of 

Respondent’s statements. 

 Had the lower court done this, it would have determined that Respondent did 

not refute the facts and evidence presented in Appellant’s Verified Petition. 

Respondent’s statements are analyzed in detail just below where Appellant 

presents the arguments Appellant would have submitted to the lower court had he 

been allowed the opportunity to do so. 

What is set forth below demonstrates two things. 

First, that Respondent’s opposition papers did not defeat Appellant’s 

application for dissolution. 

Second, that the lower court erred when it failed to conclude that a hearing 

was required to resolve disputed issues of fact. 

E. Arguments Appellants Would Have Presented In 
Reply Had That Been Permitted By The Lower Court 
 

Evidence Submitted 
In The Verified Petition 
 

Respondent’s Response And 
Appellant’s Reply To That Response 

Appellant is a shareholder of 
Manhasset Collision LTD. 

Respondent disputed this, but he did 
not demonstrate that Appellant is not a 
shareholder. 
 
For example, Respondent did not 
submit any document signed by 
Appellant disavowing ownership.  This 
point is crucial because the 
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Stockholders Agreement is clear that it 
could not be modified except in 
writing.  R. 27 
 
Further, the “informal modification” 
Respondent alleged is so substantial 
that it clearly is the type of 
modification which would have been 
memorialized in writing had it 
occurred.   
 

Appellant became a shareholder of 
MCL with the expectation that, through 
his efforts as an employee of MCL, he 
would earn a salary and receive health 
insurance, and that he his efforts would 
increase the value and profits of MCL, 
which he would receive a share of as a 
shareholder. 
 

Respondent did not dispute these facts. 
 

Appellant was entitled to receive, in 
addition to salary, health insurance. 
 

Respondent did not dispute these facts. 

Respondent caused MCL to stop 
paying Appellant’s health insurance. 
 
 
 
 
 
 
 
 
 
 
 
 
 

Respondent did not dispute that 
Appellant’s health insurance stopped in 
August 2023. 
 
Unable to do so, Respondent deflected, 
arguing that Appellant’s health 
insurance was paid “between 2020 and 
2023.”  That statement is irrelevant 
because Appellant’s evidence is that 
health insurance stopped in August 
2023, when Respondent wrongfully 
terminated Appellant. 
 
Respondent then argued that MCL paid 
more for insurance than it was 
contractually required to pay.   
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This assertion is irrelevant because the 
fact that MCL may voluntarily have 
paid more than required does not 
justify Respondent’s conduct in 
causing the company to stop paying for 
health insurance which is required 
pursuant to the Stockholders 
Agreement. 
 

Appellant was entitled to receive, in 
addition to salary, a percentage of 
profits. 

Respondent does not dispute that he 
has ceased paying Appellant the 
percentage of profits due to him as a 
shareholder.   
 
Unable to do so, Respondent asserts 
that, for a time, Appellant was paid a 
percentage of profits.  R. 104  
 
Even that statement is entirely 
conclusory.  Thus, Respondent did not 
state, let alone offer any proof of, 
MCL’s profits.  All Respondent said is 
that Appellant has been paid more than 
required.  Without documented proof 
as to the amount due, it is impossible to 
conclude that the amount paid 
complied with Respondent’s 
obligations. 
 

Respondent terminated Appellant’s 
employment without cause and without 
justification. 
 

Respondent admitted that he 
terminated Appellant and then 
rescinded that termination.  R. 102 
 
Respondent also admitted that, soon 
thereafter, he “instructed Appellant that 
if he refused to do his job as head 
manager, that he would not get paid, 
and should leave.  I then placed 
Appellant’s knapsack outside of the 
office.”  R. 103 
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Both admissions fully support 
Appellant’s claim that his employment 
was wrongfully terminated and that 
such termination constituted oppressive 
conduct. 
 
The balance of Respondent’s sworn 
statement was not entitled to any 
greater weight than Appellant’s sworn 
statement about the same events.   
 
At most, Respondent’s statement 
created an issue of fact which needed 
to be resolved at trial. 
 

Respondent caused MCL to pay not 
less than $500,000 to Respondent, or to 
others for his benefit, monies for non-
company expenses, including expenses 
for property owned by Respondent 
individually; including but not limited 
to payments to the following 
companies: Firstmark, Michels 
European Craftsman Inc., 44 Hillside 
LLC and Clear River Environmental 
 

Respondent, not surprisingly, denied 
that he took money from Manhasset 
Collision to which he is not entitled. 
 
Respondent, however, did not 
demonstrate that he has not wrongfully 
taken money.  Indeed, when subjected 
to even minimal scrutiny, Respondent’s 
assertions easily are determined to be 
entirely conclusory and unsupported. 
 
Moreover, Respondent’s sworn 
statements are not supported by the 
documents submitted and actually are 
refuted by such documents. 
 
Simply put, Respondent’s affidavit is 
not worthy of belief. 
 
This is fully demonstrated immediately 
below where each of the wrongful 
payments asserted is discussed in 
detail. 
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Analysis Of Wrongful Payments 
Described In The Verified Petition 

Firstmark Respondent claims that payments to 
“Firstmark” were for MCL. 

But Respondent admits that the 
Equipment Finance Agreement was 
taken out by “Stratosphere Auto 
Body.”  R. 106 at fn. 6.   The finance 
agreement also refers to “Stratosphere 
Auto Body Inc. dba Frontier Collision 
Bayport.”  According to a search on 
Google, “Frontier Collision” a/k/a 
Stratosphere operates in Bayport.  
https://frontiercollisionli.com/contact, 
visited August 13, 2024. 

In addition, none of the documents 
Respondent submitted are in the name 
of MCL.   

Further, the Citizen’s Bank loan 
document (R. 119) specially states that 
the proceeds may be used “only…for 
personal, family or household purposes 
and not for financing a business or any 
business related activities.” 

Accordingly, Respondent’s claim that 
“these funds were used to purchase 
machinery for MCL” not only is 
wholly unsupported, it is refuted by the 
very documents Respondents submits. 

44 Hillside LLC Respondent claimed that these 
payments were for “below market 
rent.”   

https://frontiercollisionli.com/contact
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But Respondent did not submit any 
lease or any appraisals.  Accordingly, 
Respondent’s assertion is unsupported 
speculation. 
 

Clear River Environmental Respondent claimed that payments to 
this company were for work required 
under Manhasset Collision’s “lease,” 
but that lease was not submitted to the 
lower court.  Again, his assertion is 
unsupported speculation. 
 

Michels European Craftsman Inc. 
 
 
 

Respondent claimed these were 
payments for building improvements.  
But Respondent did not submit any 
evidence that MCL, a tenant, was 
responsible for these improvements.  
Nor did he submit any contracts 
regarding the alleged work. 
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CONCLUSION 

For the reasons set forth above, it is respectfully requested that the decision 

of the lower court be reversed in its entirety. 

Dated:  Garden City, New York 
 January 28, 2025 

DAVID BOLTON, P.C. 

By:_ /s/ David Bolton 
      David Bolton, Esq. 
Suite 509 
666 Old Country Road 
Garden City, New York 11530 
(516) 222-0600
dbolton@dboltonlaw.com

Attorneys for Appellant 
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