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PRELIMINARY STATEMENT

Respondent-Respondent Benadetto Romano a/k/a Ben Romano, owner of
75% of the issued and outstanding shares of Manhasset Collision Ltd. (hereinafter
“Respondent”) submits this Respondent’s Brief in response to this frivolous appeal
filed by Petitioner-Appellant Anthony Rizzotto, purported owner of 25% of the
issued and outstanding shares of Manhasset Collision Ltd. (hereinafter “Appellant™).

In the underlying Supreme Court action, Appellant attempted to employ the
remedies outlined in BCL § 1104-a seeking to dissolve Manhasset Collision Ltd.
(“MCL” or “Company”) in an effort to obtain more money from MCL after
Appellant rejected efforts to resolve this dispute and despite the fact that Appellant
deflected from MCL to join a local competitor and diverted significant sales from

MCL to said competitor.

Appellant’s Petition alleged a number of instances of supposed oppression
and looting, all of which were premised on conclusory and unsubstantiated
allegations. Appellant’s allegations were belied by the evidence submitted by
Respondent, did not constitute oppression or looting, and were concocted by

Appellant to avoid the consequences of his own misconduct.



It 1s telling -- and determinative -- that Appellant does not dispute that, at all
relevant times herein, Appellant was involved in MCL’s corporate affairs including,
inter alia, maintaining the Company’s finances, meeting with the Company’s
accountants on a monthly basis to go over the Company’s finances, and meeting
with potential purchasers regarding purchase/sale negotiations. R. 96 at 99 19-20; R.
100-101, 99 45-50. Further, Appellant does not dispute that he has failed to return
to MCL since August 22, 2023, began working for a local competing autobody shop
approximately five miles away, diverted MCL’s sales, and brought the underlying
proceeding only after Appellant unsuccessfully attempted to renegotiate the buyout
provision of the Stockholders Agreement and rejected offers to settle this dispute. R.

103, 99 58-59; R. 149-150, 999, 10, 12.

In an effort to take a third bite of the proverbial apple, Appellant’s appeal rests
on the hollow arguments that: (a) Appellant was not permitted to submit a reply on
his order to show cause (despite the fact that reply papers are not permitted in an
application by Order to Show Cause); and (b) the Petition’s conclusory and
unsubstantiated allegations made out a prima facie case for dissolution and created
issues of fact warranting a trial, arguments which fail upon nominal scrutiny of the
Petition and its supporting papers -- despite Appellant’s efforts to advance

inapplicable precedent.



Respondent properly prevailed on his opposition to Appellant’s Petition for
dissolution pursuant to BCL § 1104-a. Because Appellant failed to make out a prima
facie case for dissolution and Respondent introduced documentary and undisputed
evidence which refuted Appellant’s allegations of looting and oppression, the
Supreme Court properly denied Appellant’s Petition seeking dissolution of MCL.
Ultimately, the Court permitted Appellant to continue with his accounting claim
asserted in the Petition against MCL, which allows Appellant to obtain financial
relief in the underlying proceeding. R. 6. Accordingly, the Court’s decision should

not be undone here.

COUNTER STATEMENT OF FACTS

The Stockholders Agreement

Respondent owns and operates an autobody shop (known as Manhasset
Collision Ltd.) (hereinafter referred to as “MCL” or “Company”). R. 19, 93-94.
Respondent began operating MCL in or about 2018 and has approximately sixteen
employees. R. 94.

Respondent and Appellant established a relationship while Appellant was
working as an overseer of the direct repair program at Geico and, in or about 2020,
Appellant informed Respondent that he planned to retire from Geico and was
interested in working at, and acquiring vested interest in, MCL. R. 94.
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In or about February 2020, Appellant and Respondent executed a
Stockholders Agreement in which MCL initially issued Appellant 25 fully, paid non-
assignable shares. R. 94.

The Stockholders Agreement included a “Sale of Business” provision which
addressed the allocation of sale proceeds upon the sale of MCL. Because the “Sale
of Business” provision of the Stockholders Agreement allocated 0% of the sale
proceeds to Appellant if the sale closed during the first year of Appellant’s
employment (5% to Appellant if the sale closed during the second year, 10% to
Appellant if the sale closed during the third year, and so on and so forth), Appellant
opted to receive a higher percentage of net profits up front (as depicted in the
“Income Split” paragraph of the Stockholders Agreement). R. 21-23, 94-95.

The Stockholders Agreement further provided that if Appellant quit then
Respondent would be able to purchase all of Appellant’s equity for the same
quantum that Appellant paid to acquire it (i.e., $200,000). R. 20.

Appellant’s duties as head manager included, inter alia, delegating the
workload, managing the shop, office, finances, and approving various bills. R. 96.
Respondent never restricted Appellant’s access to MCL’s financials. R. 96. In fact,
Appellant had access to and maintained MCL’s financial documents throughout his
employment and met with MCL’s accountants on a monthly basis to review MCL’s

financials. R. 96.



Appellant Insists on W-2 Non-Owner Emplovee Status

Soon after executing the Stockholders Agreement, Appellant disavowed his
ownership status insisting that all compensation be paid by MCL to Appellant in the
form of W-2 income, and that year end profit sharing be characterized as a “bonus”
instead of K-1 “distribution.” R. 99. This was accomplished after Appellant
expressed concerns that a potentially imminent sale of MCL could mean that
Appellant would lose his job at MCL and that Appellant would be subject to a non-
compete. R. 99. In effect, the parties modified the “Stockholders Agreement” to
eliminate ownership of shares without disturbing the rights to share in profits and
participate in gains in the event of a sale of the business. R. 99. Such rights were
preserved for Appellant as a non-owner employee. R. 99. Accordingly, MCL never
issued a K-1 to Appellant and MCL prepared its annual tax return characterizing
Appellant as a W-2 employee only. R. 99. MCL continued to pay Appellant profit
sharing bonuses, base salary (with a pay increase at Appellant’s request), and health
insurance. R. 99-100.

Appellant Causes the Breakdown of MCL.’s Negotiations to Sell

In 2022, MCL received a letter of intent to purchase from a large collision
repair provider. R. 100. Appellant participated in employee meetings with
Respondent and other employees of MCL to discuss the offer to purchase and

reiterated his employee status (rather than owner/shareholder) because Appellant did
5



not want to be subject to a restrictive covenant imposed by the prospective purchaser.
R. 100-101. Appellant expressed reluctance with the prospective sale because he
would not derive the desired profit from the sale, the new prospective owners did
not commit to keeping Appellant onboard after closing, and Appellant was
optimistic about the opportunity to increase Manhasset Collision’s earnings so that
he could benefit from his annual profit-sharing bonus — which would be lost upon
sale. R. 101. While MCL was in the process of finalizing the sale, Appellant
personally contacted the prospective purchaser’s representatives, asserted that he
was a “silent partner” in MCL and unilaterally undertook efforts to restructure the
sale, contributing to the deal’s collapse and breakdown of negotiations between said
purchaser and MCL. R. 101-102.

Appellant Fails to Perform His Duties and Ceases Working at MCL

In 2023, Appellant unilaterally changed his work hours, failed to adequately
oversee and assist employees inside the shop, put MCL in jeopardy of losing its
Direct Repair Provider status with Geico and Travelers, and wrongfully gave
customers cash discounts instead of collecting the full deductible due. R. 102. This
culminated with a notice of termination. R. 102. The termination letter was met
with a letter from Appellant’s counsel rejecting the termination as a nullity. R. 102.
Respondent, thereafter, withdrew the notice of termination and made a written

request that Appellant return to work at MCL. R. 102, 117. Thereafter, Appellant
6



returned to work at MCL. R. 102. However, on or about August 22, 2023, Appellant
became argumentative, refused to accomplish the tasks that needed to be
accomplished in the shop or work while in the office. R. 103. Accordingly,
Appellant was instructed that if he refused to do his job as head manager, he would
not get paid, and should leave. R. 103. At no point did Respondent ever “fire” or
otherwise terminate Appellant’s employment at MCL. R. 103. Since August 22,
2023, Appellant refused to return to work at MCL and, instead, began working for a
competing business a few miles away, effectively terminating his association with
MCL without prior notice. R. 103. To date, Appellant has also diverted significant
sales from MCL to the competing entity. R. 103.

Prior to Appellant leaving MCL, between 2020 and 2023 MCL paid Appellant
approximately $31,246.25 towards Appellant’s health insurance, approximately
$351,500 in profit sharing bonuses, and $417,500 in salary payments. R. 104, 110-
116.

The Suffolk County Litigation

On August 17, 2023, Respondent initiated an action in the Suffolk County
Supreme Court via Summons and Notice filed under Suffolk County Index No.
620567/2023, which asserted notice of claims, inter alia, confirming that Appellant

is not a shareholder of MCL and seeking determinations as to the rights and



obligations of the parties to the Shareholders Agreement at issue herein (hereinafter,
the “Suffolk County Action™). R. 34, 42.

The Nassau County Litigation

Nearly six months after Respondent initiated the Suffolk County Action,
Appellant commenced the Supreme Court action on January 25, 2024 by filing a
Petition with an Order to Show Cause seeking dissolution of MCL pursuant to BCL
§ 1104-a. R. 8-65. Respondents opposed the application, after which the matter was
marked submitted. R. 93-194.

The Decision and Order Denying Appellant’s Order to Show Cause

Ultimately, Commercial Division Justice Jerome C. Murphy’s Decision and
Order (R. 3-6): (1) denied Appellant’s petition seeking a judgment dissolving MCL
pursuant to BCL § 1104-a; and (i1) set the matter down for a conference concerning
the remaining issues in the petition (i.e., Appellant’s claim for an accounting and
request for determination of the parties’ rights and equities).

Appellant’s Motion for Reargument

On June 21, 2024, Appellant filed a motion for reargument premised on
almost identical arguments raised in this appeal. ECF 49-53 (Seq. No. 2).
Ultimately, Justice Murphy’s Decision and Order denied Appellant’s motion for

leave to reargue that branch of the Petition which was for dissolution. ECF 60.



COUNTER QUESTIONS PRESENTED:

1. Did the Supreme Court properly deny Appellant an opportunity to submit a
Reply on an Order to Show Cause application seeking BCL § 1104-a
dissolution of MCL when: (i) the Petition was insufficient despite the fact that
Appellant maintained MCL’s financial documents, Appellant routinely met
with MCL’s accountants, and the parties engaged in extensive pre-litigation
negotiations to avoid dissolution where Respondent’s prior counsel provided
Appellant with a comprehensive list and detailed explanation of various
payments made by the Company and hard copies of numerous documents to
account for and thoroughly explain the financial transactions at issue herein;
(11) Appellant made a prelitigation demand far exceeding any amount
Appellant would be entitled to predicated upon the potential claims
theretofore asserted or which might be due pursuant to any purported
Shareholders Agreement, and Appellant threatened a dissolution petition if
Respondent did not acquiesce; and (iii) Appellant initiated the underlying
dissolution proceeding only after Respondent’s Suffolk County Action
seeking confirmation that Appellant is not a shareholder of MCL was pending

for nearly six months.



Answer:  The Supreme Court properly did not allow Appellant to file a
Reply on an Order to Show Cause application seeking BCL § 1104-a
dissolution of MCL.

. Did the Supreme Court properly deny Appellant’s Petition seeking a judgment
dissolving MCL pursuant to BCL § 1104-a when: (i) the Petition was based
on conclusory allegations, unsubstantiated by any competent, admissible
evidence of oppression and looting/waste despite the fact that Appellant was
an employee of MCL and maintained the Company’s books and records,
Appellant had access to counsel who made extensive pre-litigation demands
for explanations of certain transactions, Respondent’s prior counsel accounted
for the transactions at issue and those demands were resolved, and, thereafter,
Respondent (again) refuted the same transactions in his opposition to
Appellant’s application for dissolution; and (i1) Appellant can obtain financial
relief premised on his remaining claims in the underlying matter and in the
ongoing Suffolk County Action.

Answer:  The Supreme Court properly denied Appellant’s Petition seeking

a judgment to dissolve MCL pursuant to BCL § 1104-a.
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ARGUMENT
POINT ONE

BECAUSE APPELLANT FAILED TO DEMONSTRATE CONDUCT
CONSTITUTING OPPRESSION, LOOTING, WASTE, OR DIVERSION OF MCL'’S
ASSETS FOR NONCORPORATE PURPOSES, DISSOLUTION PURSUANT TO BCL §
1104-A WAS NOT WARRANTED

A.  The Petition was Properly Dismissed Because it Failed to Establish BCL
§ 1104-A Relief

Prevailing New York law has established the principle that judicial dissolution
of a corporation is a drastic remedy of last resort, granted only under very limited
circumstances when the minority shareholder demonstrates that: “(1) the directors
or those in control of the corporation have been guilty of illegal, fraudulent or
oppressive actions toward the complaining shareholders; [or] (2) the property or
assets of the corporation are being looted, wasted, or diverted for noncorporate
purposes by its directors, officers or those in control of the corporation.” BCL §
1104-a[a]; Matter of Kemp & Beatley, Inc., 64 N.Y.2d 63, 73-74 (1984); Application
of Ng, 174 A.D.2d 523, 526 (1st Dep’t 1991).

Despite the fact that (i) Appellant was involved in MCL’s corporate affairs
including, infer alia, maintaining MCL’s finances and met with MCL’s accountants
on a monthly basis to review MCL’s finances (R. 96); and (i1) in an effort to resolve
this dispute, Respondent’s prior counsel, Joseph P. Walsh, Esq. (“Mr. Walsh”)

provided Appellant’s counsel with a pre-litigation comprehensive list and detailed
11



explanation of various payments made by MCL (with hard copies of numerous
documents to account for the financial transactions at issue including, inter alia,
copies of invoices, credit card bank statements, copies of checks for petty cash and
corresponding receipts, and loan documentation which thoroughly explained the
various transactions at issue herein) (R. 148-150, 152-155), Appellant did not (and
could not) bring forth any comprehensive evidence of oppression and looting/waste
that Respondent was unable to refute.

In fact, Respondent demonstrated the extensive efforts he undertook for at
least five months to settle and resolve this dispute. Ultimately, Appellant made a
prelitigation demand far exceeding any amount Appellant would be entitled to
predicated upon the potential claims theretofore asserted or which might be due
pursuant to any purported Shareholders Agreement, and Appellant threatened a
dissolution petition if Respondent did not acquiesce. R. 149. Appellant is
disingenuous in failing to acknowledge Respondent’s pre-litigation efforts to avoid
dissolution, Appellant’s pre-litigation attempt to purchase MCL, and the fact that
Appellant sought dissolution approximately six months after Respondent initiated
the Suffolk County Action. R. 148-150.

However, a "judicial dissolution is not authorized because the parties no
longer get along or [because] they disagree about how things should be done” and

Appellant is not entitled to dissolution where, as here, he simply wishes to reach the
12



substantial assets of a closely-held corporation. Mardikos v. Arger, 116 Misc 2d
1028, 1031-32 (Sup. Ct., Kings Cty. 1982); Matter of Murphy, 120 A.D.2d 733, 736
(2d Dep’t 1986) (denying dissolution where petitioner rejected offers to sell his
claimed interest in the company and one of the issues raised was petitioners' desire
that they could get a better return on their money elsewhere); Matter of Kemp &
Beatley, Inc., 64 N.Y.2d 63, 70 (1984) (noting that a shareholder is not entitled to
judicial dissolution where his own bad faith acts are undertaken to force an
involuntary dissolution).

Lastly, Appellant has not — and cannot -- demonstrate that dissolution is the
only means by which he can obtain a fair return on his investment in MCL. BCL §
1104-a[b]. Indeed, it is telling -- and determinative -- that:

(1)  Appellant does not dispute that, at all relevant times herein, he was

involved in MCL’s corporate affairs including, inter alia, maintaining
MCL’s finances, meeting with the MCL’s accountants monthly to
review finances, and meeting with a potential purchaser regarding
purchase/sale negotiations (R. 96, 100-101);
(1)  Appellant does not dispute that Respondent withdrew the notice of
termination and requested that Appellant return to work (R. 33, 102);
(i11))  Appellant does not dispute that Appellant has not worked at MCL since

August 2023 (R. 103);
13



(iv)

v)

(vi)

(vii)

Appellant does not dispute that he began working for a local competing
autobody shop approximately five miles away and diverted MCL’s
sales to said competitor (R. 103);

It is undisputed that MLC paid Appellant’s base salary, profit-sharing
bonuses, and health insurance between 2020 and 2023 (R. 104-105,
110-116);

Appellant does not dispute that the parties engaged in extensive pre-
litigation discussions and Respondent thoroughly explained the
financial transactions at issue (R. 148-149);

Appellant does not dispute that he brought the underlying proceeding
only after Appellant unsuccessfully attempted to purchase MCL and
renegotiate the buyout provision of the Stockholders Agreement, and
after Respondent initiated the Suffolk County Action (R. 34-42, 149-

150).

Because Justice Murphy permitted Appellant to pursue his remaining claims

R. 3-6.

in the Petition and Appellant asserted almost identical counterclaims in the Suffolk
County Action, nothing prevents Appellant from obtaining full financial recourse on

his remaining claims to make him whole, assuming arguendo Appellant can prevail.

Accordingly, Justice Murphy’s determination was appropriate.
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B. Appellant’s Conclusory and Unsubstantiated Allegations Failed to
Make Out a Prima Facie Case

Appellant’s pitch for reversal is desperately premised upon his claim that the
allegations included in the Petition were “detailed and specific” and “based on
Appellant’s personal knowledge” and, thus, should have been deemed sufficient to
establish a prima facie case of both oppression and looting/waste -- despite the fact
that said allegations were conclusory and completely unsubstantiated by any
documentary evidence. In re Dissolution of Rencor Controls Inc., 263 A.D.2d 845
(3d Dep’t 1999) (judicial dissolution not warranted where petitioner offered no proof
of oppressive conduct or looting beyond the conclusory allegations of the petition
which were factually refuted by respondent’s motion papers).

Further, because Appellant had unfettered access to MCL’s financials, the
parties engaged (through their respective counsel) in detailed discussions concerning
the financial matters at issue, and Respondent provided Appellant with numerous
documents accounting for said transactions, Appellant cannot now excuse his failure
to substantiate his allegations premised on a purported inability to access
documentation.

Similar to Appellant’s Petition, in Matter of llich, 78 Misc.3d 1206(A) *2, *7-
8 (Sup. Ct., Bronx Cty. 2023) where a party offered an unsubstantiated affidavit to
support its request for dissolution, the Court held that:

15



Respondent’s motion seeking a judgment dissolving Drive
and Zulette is denied. Significantly, respondent utterly
fails to proffer any arguments in support of dissolution,
fails to proffer any evidence relevant thereto and, indeed,
fails to establish how the evidence submitted supports
such relief...Here, the only evidence presented, which
could be arguably viewed as relevant to respondent’s
burden is his scant affidavit, wherein he states that
petitioner diverted funds from Unitron and Zulette to
another corporation, US Products, for his own benefit and
that petitioner has denied respondent access to Zulette’s
records. Unfortunately, this vague and conclusory
assertion fails as a matter of law. The wholesale failure to
specify and discuss the breath of the foregoing conduct
precludes this Court from concluding that the conduct was
oppressive as a matter of law. More importantly, the dearth
of facts leaves this Court unable to conclude that the
conduct was pervasive enough to — as it must — defeat
respondent’s reasonable expectations upon embarking on
the instant enterprise (Matter of Kemp & Beatley, Inc. at
71-72; (id. at 72; Hoffman at 723; Matter of Twin Bay at
1002).

While it 1s undisputed that Appellant’s Petition was verified, an affidavit or
petition in support of a summary determination of a special proceeding may not, like
the Petition in this proceeding, consist of unsubstantiated or conclusory allegations
or hearsay. In re Dissolution of Rencor Controls, Inc., 263 A.D.2d 845; Matter of
llich, 78 Misc.3d 1206(A) *2, *7-8 (Sup. Ct., Bronx Cty. 2023). At most, the
evidence submitted with the Petition demonstrated that, at some point in time,
Appellant was a shareholder of MCL, Respondent issued and then withdrew
Appellant’s employment termination letter, and that Respondent filed an action in

16



Suffolk County to determine the respective parties’ interests (or lack thereof) in
MCL. R. 8-42. Ultimately, because Appellant’s allegations in the Petition were
“largely unsubstantiated” and factually refuted through Respondent’s documentary
evidence, they were, therefore, insufficient to warrant dissolution. See In re
Dissolution of Rencor Controls, Inc., 263 A.D.2d 845.

C. Appellant Failed to Demonstrate Shareholder Oppression

In support of reversal, Appellant attempts to convince the Court that he
provided evidence that Respondent wrongfully terminated Appellant’s employment
with MCL, deprived Appellant of his salary and health insurance benefits, and failed
to pay Appellant the contractually required percentage of “net profits.” In fact,
Appellant’s claim of purported “oppression” was actually premised on
unsubstantiated allegations that:
1) Respondent terminated Appellant’s employment at MCL and “ceased to
pay Appellant his ‘base salary’ and terminated his health insurance” R. 13,
133;

2) Respondent “has caused the Company not to pay [Appellant], [sic] health
insurance and [Appellant’s] ‘percentage of the remaining net profits’ in
2020, 2021, 2022, 2023 and 2024 R. 13, q 34.

In Opposition, Respondent detailed that Appellant had access to and

maintained MCL’s financial records throughout his employment and met with
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MCL’s accountants on a monthly basis to review MCL’s financials, and was
involved in purchase/sale negotiations with MCL’s prospective purchaser. R. 96,
100-101.
Appellant’s claim that the “event of firing is admitted by Respondent” is false.
Respondent clearly alleged in his opposition that despite the fact that Respondent
demanded that Appellant return to work and that Respondent did not fire Appellant
or otherwise terminate his employment, Appellant failed to return to MCL since
August 22, 2023, effectively and unilaterally terminating his association with MCL
without prior notice. R. 103. Further, after leaving MCL, Appellant began working
for a local competing autobody shop approximately 5 miles away. R. 103.
Respondent introduced MCL’s QuickReport (R. 110-111) and list of
payments made to Appellant (including specific amounts, check numbers, and dates
of payments) (R. 112-116) which demonstrated:
1) MCL paid approximately $31,246.25 towards Appellant’s health
insurance (since on or about June 1, 2020 through August 25, 2023) (R.
104, 110-111);

2) MCL paid Appellant approximately $351,500 in profit sharing (between
2020 and 2023), constituting his percentage of the remaining net profits

(R. 104, 112-116); and
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3) MCL paid Appellant a salary of approximately $417,500 (between in or
about May 8, 2020 and August 25, 2023) (R. 104, 112-116).

Accordingly, Respondent demonstrated not only that Appellant was not
oppressed, but that MCL paid Appellant profit-sharing bonuses and continued to pay
Appellant’s health insurance and salary even after Appellant quit and abandoned his
role at MCL.

Appellant does not deny that he affirmatively went out to work for a
competitor. Appellant also does not deny that he unsuccessfully attempted to
purchase MCL and renegotiate the buy-provision of the Stockholders Agreement.
Where Appellant has a duty to mitigate his damages and does not claim that he is
unemployed, not receiving a salary, or does not have health insurance, Appellant’s
argument that MCL should continue to pay Appellant’s salary/health insurance is
baseless.

D. Appellant Failed to Demonstrate MCL was Being Looted

Appellant’s claim that the Verified Petition “named names,” identifying the
companies to which purportedly wrongful payments have been made from MCL
does not demonstrate that Appellant’s allegations were at all substantiated. In fact,
the claim disregards the fact that Respondent submitted MCL’s financial records for
each company that Appellant “named” with an explanation of each payment which

demonstrated that each of the alleged expenses were properly made on behalf, and
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for the benefit, of MCL, thus, undermining each one of Appellant’s unsupported and
conclusory insinuations of “looting.” R. 105-109, 118-146, 152-155.
E. Appellant’s Claimed “Breakdown” of His Relationship with

Respondent Does Not Support Dissolution Where Appellant Acted in
Bad Faith with a View Toward Forcing Involuntary Dissolution

Appellant’s claim of a purported breakdown in his personal relationship with
Respondent cannot justify involuntary dissolution where judicial dissolution is not
warranted when a minority shareholder's own acts give rise to the complained of
oppression, and those acts were made in bad faith and with a view toward forcing
involuntary dissolution. See Cassata v Brewster-Allen- Wichert, Inc., 248 A.D.2d
11 710, 711 (2d Dep’t 1998); Matter of Kemp & Beatley, Inc., 64 N.Y.2d 63, 70
(1984) ("the minority shareholder whose own acts, made in bad faith and undertaken
with a view toward forcing an involuntary dissolution . . . should be given no quarter
in the statutory protection" afforded by statute providing for judicial dissolution).
Appellant has not in good faith upheld his obligations to Respondent. Appellant quit
and operated within five miles from the Company for a competitor to whom he
diverted significant sales from the Company. R. 103.

In addition, as detailed in the Walsh Affidavit, Appellant brought his
dissolution proceeding only after unsuccessfully attempting to renegotiate the buy-
out provisions of the Stockholders Agreement. R. 149-150. Appellant has thus

orchestrated what he now claims is "oppression" to seek to dissolve the Company.
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His purpose for doing so is clear - to circumvent the effect of his deflection to a
competitor. There is no basis to enable that goal by dissolving this sixteen person
Company. R. 94.

F. Appellant’s Conclusory Allegations Did Not Effectively Dispute

Respondent’s Evidence in Reply and, Thus, the Court Properly
Determined Respondent’s Evidence was “Undisputed”

Appellant claims that (i) Respondent’s evidence was disputed by the
allegations in the Verified Petition and (i1) Appellant was denied the opportunity to
submit reply papers on his Order to Show Cause.

First, as detailed supra, the completely unsubstantiated and conclusory
allegations in the Petition failed to dispute the documentary evidence introduced by
Respondent in Opposition to Appellant’s application for dissolution.

Second, Appellant’s arguments concerning his inability to respond to
Respondent’s opposition via a reply and Appellant’s newly raised arguments he
“would have presented in Reply had that been permitted by the lower court” is (as
discussed in detail infra) improperly raised for the first time on appeal, should not
be considered, and does not warrant a reversal of the Justice Murphy’s Decision and
Order. Nevertheless, the fact that reply papers are not permitted in an application
by Order to Show Cause does not excuse Appellant’s blatant failure to substantiate

the allegations raised in his Petition.
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Appellant could reasonably anticipate (and thus tailor his Petition to) the
arguments Respondent would make and documents Respondent would submit in
opposition to Appellant’s claims of oppression and looting because Appellant was
involved in MCL’s corporate affairs, the parties had previously attempted to resolve
this matter, and Respondent provided to Appellant not only a comprehensive list and
detailed explanation of various payments made by MCL but also delivered hard
copies of numerous documents to account for the financial transactions at issue. R.
96, 100-101, 148-149. Thus, Appellant was aware of, and had an opportunity to,
refute Respondent’s explanations of the financial transactions at issue in the Petition.

Accordingly, whereby the Petition functions as a reply to Respondent’s
opposition papers the Petition’s conclusory and unsubstantiated allegations failed to
dispute the documentary evidence submitted by Respondent in opposition.

G. The Cases Appellant Relies Upon are Inapplicable

Appellant’s reliance upon Blake v. Blake Agency, Inc., 107 A.D.2d 139 (2d
Dep’t 1985) fails because the decision concerned a fair value proceeding after “the
corporation elected to purchase Lawrence R. Blake’s shares in the corporation for
their fair value pursuant to BCL § 1118 (a), which has not occurred at bar. Despite
the fact that the Court referenced that the Petition was premised on allegations that
petitioner was “frozen out” where he was never consulted before corporate decisions

were made and was never paid any dividends, the Court’s decision ultimately did
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not make any outright findings that dissolution was warranted. Further, the case is
inapplicable to the facts at bar where, at all relevant times herein, Appellant was
involved in corporate affairs including, inter alia, maintaining MCL’s finances,
meeting with MCL’s accountants on a monthly basis, and meeting with potential
purchasers regarding purchase/sale negotiations. R. 96, 100-101.

Similarly, Appellant’s reliance on pure dicta in In re Parveen, 259 A.D.2d
389 (1st Dep’t 1999) is fruitless where the court ultimately made no finding that
dissolution was warranted and solely determined that petitioner should have brought
the action under BCL § 1104-a, not BCL § 1104. However, as detailed supra,
Appellant is not entitled to dissolution where, as here, he has not been deprived of a
reasonable return on his investment, but simply wishes to reach the substantial assets
of a closely held corporation after unsuccessfully attempting to renegotiate the
buyout provision of the Stockholders Agreement. Further, Appellant has not — and
cannot — demonstrate that dissolution is the only means by which he can obtain a
fair return on his investment in MCL because Appellant can obtain financial relief
premised on his remaining claims in the underlying matter and in the ongoing
Suffolk County Action. See, e.g., Matter of Murphy, 120 A.D.2d 733 736 (2d Dep’t
1986).

Appellant’s reliance on and analysis of Hunzinger v. Plaid, Index No.

653806/2012 (Sup. Ct., NY Cty. 2018) is flawed where the conduct deemed to be
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oppressive was not simply “wrongful termination of employment” but rather the
petition was premised on a showing that respondent, inter alia, prohibited petitioner
from attending client meetings, denied petitioner access to the company’s
financial/accounting records, removed petitioner’s access to bank accounts,
decreased petitioner’s salary, and removed petitioner from a director position.

Appellant’s reliance on dicta in S.P.S.G., Inc. v. Collado, 113 Misc.2d 167
(Civ Ct., NY Cty 1982) in support of his argument that his verification ensures the
reliability of the contents of his Petition is inapplicable herein where no issues
concerning Petitioner’s executed verification have been raised. Further, the Court
in S.P.S.G., Inc. v. Collado ultimately dismissed the petition after it determined that
the verification at issue was defective. /d.

Jaime v. City of New York, 41 N.Y.3d 531 (2024) is inapplicable where the
matter concerned petitioners’ motion for leave to serve a late notice of claim against
respondent pursuant to General Municipal Law. In fact, the case supports
Respondent’s position where the Court in Jaime ultimately reversed the Appellate
Division’s order and denied the petitions after finding that petitioners (similar to
Petitioner herein) failed to submit competent evidence and did not meet the
applicable evidentiary burden. /d.

Appellant’s reliance on Blostein v. Bauer, 218 A.D.2d 912 (3d Dep’t 1995), a

proceeding brought pursuant to Election Law, similarly fails where the petitioner in
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Blostein submitted not only a verified petition but included an exhibit concerning
his qualification and registration to vote, which sufficiently demonstrated his
eligibility to vote and established his standing at issue. Unlike Blostein, Appellant
has failed to sufficiently establish Respondent’s purportedly “illegal, fraudulent, or
oppressive action” or Respondent’s purported looting/diversion of corporate assets
premised on hearsay upon which Appellant bases his request for dissolution.

Emigrant Bank v. Solimano, 209 A.D.3d 153 (2d Dep’t 2022) is inapplicable
where it concerned the parties’ ability to stipulate to discontinue an action upon the
matter being referred to a referee. Emigrant Bank also does not support Appellant’s
arguments whereby the Court in Emigrant Bank ultimately granted defendant’s
application pursuant to CPLR 4401 for judgment as a matter of law dismissing the
complaint where the plaintiff failed during trial to present any competent, admissible
evidence establishing plaintiff’s standing and compliance with conditions precedent.
ld.

Giordano v. Stark,229 A.D.2d 493 (2d Dep’t 1996) is also inapplicable where
it was premised on a request for dissolution pursuant to BCL § 1104, not BCL §
1104-a. Further, the Court in Giordano first determined that the “allegations in the
petition and its supporting papers were prima facie sufficient to establish a basis for
dissolution” pursuant to BCL § 1104 before holding that a hearing should have been

conducted to determine whether dissolution was warranted. Accordingly, where
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Appellant’s Petition and documents submitted therewith fail to make a prima facie
showing based on the lack of competent, admissible evidence to establish a basis for

dissolution, there can be no ultimate finding of ‘material issues of fact.’
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POINT TWO

APPELLANT’S UNSUBSTANTIATED PETITION DID NOT HIGHLIGHT ISSUES OF
FACT WARRANTING A TRIAL

Appellant’s argument that because Respondent disputed the Appellant’s
allegations, a hearing was required to resolve the disputed issues of fact is meritless
where: (1) the argument is unsupported by any relevant authority; and (ii) there were
no ‘material issues of fact” where the Petition was not supported by any competent,
admissible evidence establishing Appellant’s allegations.

“Unlike a complaint in a plenary action, a petition in a special proceeding
must be accompanied by competent evidence raising a material issue of
fact...Therefore, the court in which the proceeding is initiated will apply summary
judgment analysis and absent a factual issue requiring a trial (see, CPLR 410) will
summarily dismiss the petition (see, CPLR 409[b]...)” Trustco Bank, Nat. Ass’n v.
Strong, 261 A.D.2d 25, 27 (3d Dep’t 1999) (dismissing petition where petitioner
failed to support the petition with competent evidence); In re Dissolution of Rencor
Control Inc., 263 A.D.2d 845, 846 (3d Dep’t 1999) (“Petitioner’s failure to ‘lay bare
[any] proof]] of evidentiary facts showing that there is a bona fide issue requiring a
trial’...requires that the motion be granted.”) (internal citation omitted).

In support of his claims for his request for dissolution, Appellant attached the
purported Stockholders Agreement (R. 19-29), the Employment Termination Letter
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(R. 30), the Rejection of Employment Termination (R. 31-32), the Withdrawal of
Employment Termination Letter (R. 33), and the Complaint in the Suffolk County
plenary action under Index No. 620567/2023 in which Respondent is seeking a
declaratory judgment against Appellant concerning the underlying Stockholders
Agreement (R. 34-42).

Critically, however, not one of Appellant’s exhibits submitted therein support
his claim that Respondent engaged in any “illegal, fraudulent or oppressive actions”
or purportedly “looted, wasted or diverted” the Company’s assets “for non-corporate
purposes.” BCL § 1104-a[a]. In fact, the evidence Appellant relies upon supports
Respondent’s position that Appellant’s employment was not terminated whereby
Respondent withdrew the termination letter. R. 33. Further, Appellant fails to
demonstrate how his claims in the Petition (which are not accompanied by any
competent evidence supporting Appellant’s factual allegations of purportedly
improper conduct) raise any issues of material fact warranting a trial. Matter of
Garofano, 122 A.D.2d 209 (2d Dep’t 1986) (dismissal warranted where petition and
supporting affidavits failed to submit proofs with their pleadings showing such
evidentiary facts as to entitle them to trial of any issues of fact and failed to go any
further than stating conclusions of fact).

Accordingly, the Court properly denied the Petition for dissolution of the

Company pursuant to BCL § 1104-a such that this appeal is not warranted. Ribeiro
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v. Libutti, 2025 WL 3534055 (2d Dep’t 2025) (holding that Supreme Court did not
err in denying the petition without conducting a hearing where petitioner failed to
establish a basis for dissolution and, thus, failed to raise a triable issue of fact as to
whether judicial dissolution was the proper remedy); Matter of Ilich, 78 Misc.3d
1206(A) at *2 (Sup. Ct., Bronx Cty 2023).

Additionally, (as detailed supra) the cases Appellant relies on in support of
his argument (Emigrant Bank v. Solimano, 209 A.D.3d 153 (2d Dep’t 2022) and
Giordano v. Stark, 229 A.D.2d 493 (2d Dep’t 1996)) are inapplicable herein.

A. Appellant’s New Arguments Improperly Raised for the First Time on
Appeal Must be Disregarded

Rule 22 N.Y.C.R.R. 202.8-d mandates that “Absent advance permission of
the court, reply papers shall not be submitted on orders to show cause.” See also
Commercial Division Rule, 22 NYCRR 202.70 Rule 18.

It is critical that after Respondent filed his opposition to the Order to Show
Cause in the lower court, Appellant did not make any request to submit reply papers
on the Order to Show Cause nor did Appellant argue that he should be permitted an
opportunity to dispute Respondent’s evidence during the pendency of said Order to
Show Cause. Accordingly, the arguments raised on pages 6-8, 13, and 15-16
(subsection C) and pages 17-22 (subsection E) of Appellant’s Brief were not
preserved for appellate review and should not be considered by this Court. Zafonte
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v. Steinhammer, 277 A.D.2d 450 (2d Dep’t 2000) (Court declined to consider
plaintiff’s argument that Supreme Court erred in failing to grant her an extension of
time to serve respondents where the argument was raised for the first time on appeal
and, thus, was unpreserved for appellate review).

Despite Appellant’s failure to seek permission from the lower court to file a
reply to Respondent’s opposition, Appellant utilized this appeal to serve as a de facto
reply to Respondent’s opposition papers and raise new arguments for the first time
on appeal which were not raised during the pendency of Appellant’s Order to Show
Cause in the lower court. Specifically, Appellant includes in subsection E of the
Appellant’s Brief impermissible “Arguments Appellants Would Have Presented In
Reply Had that Been Permitted By The Lower Court” in which he argues — for the
first time, on appeal — that because the lower court struck from the underlying Order
to Show Cause the provision which would have allowed Appellant to file reply
papers, Appellant was “not allowed the opportunity to dispute Respondent’s
evidence.” See Fresh Pond Road Associates v. Estate of Schacht, 120 A.D.2d 561,
561 (2d Dep’t 1986) (““‘An appellate court should not, and will not, consider different
theories or new questions, if proof might have been offered to refute or overcome
them had those theories or questions been presented in the court of first instance.”).

Subsection E includes newly asserted factual allegations premised on, inter

alia, an August 13, 2024 google search (despite the fact that the Petition was filed
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in January 2024 and the Decision and Order at issue in this appeal is dated May 23,
2024). Baldwin Route 6, LLC v. Bernard Creations, Ltd., 158 A.D.3d 659 (2d Dep’t
2018) (granting motion to strike stated portions of appellant’s brief and appellant’s
reply brief on the ground that they improperly raise arguments for the first time on
appeal); Rosedale v. Galin, 266 A.D.2d 444 (2d Dep’t 1999) (Second Department
refused to consider appellant’s argument that plaintiff failed to establish his
entitlement to summary judgment because a report submitted in evidence did not
constitute admissible evidence).

Lastly, Appellant’s Brief is an attempt to improperly appeal the lower court’s
denial of Appellant’s unsuccessful motion for reargument. New York & Presbyterian
Hospital v. AIU Insurance, 20 A.D.3d 515 (2d Dep’t 2005). In fact, Subsection E
of Appellant’s Brief (p. 17-22) is almost identical to Appellant’s reply papers
submitted on his motion pursuant to CPLR § 2221 [ECF Doc No. 59] seeking to
reargue the Decision and Order upon which this appeal lies. Accordingly,
Subsection E must be stricken from the record and/or not considered by this Court.

Assuming, arguendo, this Court considers Appellant’s newly raised
arguments in Subsection E, Appellant can ultimately achieve complete relief in his
remaining claims raised in the underlying matter and in his counterclaims in the

Suffolk County Action such that dissolution of MCL is not necessary. Respondent’s
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responses to the arguments Appellant “would have presented in reply” are detailed
infra:

e Although Respondent conceded that at one point in time Appellant was a
shareholder, Respondent’s Affidavit detailed the mutual course of conduct the
parties chartered after their agreement to eliminate Appellant’s status as a
shareholder of MCL and his right to any equity in the Company such that,
MCL prepared its annual tax return characterizing Appellant as a W-2
employee only and Respondent has been characterized as the sole 100%
shareholder and the sole and exclusive recipient of a K-1 from MCL. R. 99.
Further, the previously filed Suffolk County Action Complaint attached to
Respondent’s opposition detailed the exceptions to the “no oral modification”
clause which permitted modification of the Shareholders Agreement in the
absence of a written agreement (R. 37-41) such that Appellant’s newly raised
argument that Respondent must show a “document signed by Appellant
disavowing ownership” is unavailing;

o As detailed supra, Appellant falsely alleged that Respondent “has caused the
Company not to pay [Appellant], [sic] health insurance and [Appellant’s]
‘percentage of the remaining net profits’ in 2020, 2021, 2022, 2023 and 2024”

(R. 13). Although Respondent did not dispute that Appellant was entitled to
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health insurance and his salary during his employment, Appellant’s claim that
Respondent “deflected” this allegation in his opposition is baseless whereby
Respondent submitted evidence not to deflect but to demonstrate that MCL
properly paid Appellant’s health insurance and salary during the times at issue
and even after Appellant failed to return to work at MCL. R. 110-116. Further,
Appellant has a duty to mitigate and has failed to demonstrate that he is
unemployed or does not have health insurance to justify his argument that he
entitled to receive health insurance and a salary from MCL after quitting
without prior notice and deflecting to a competitor.

Further, Appellant’s overbroad (and false) allegation failed to establish that
there i1s any net profit due to Appellant. R. 13. In fact, Respondent
demonstrated that Appellant received profit sharing bonuses in accordance
with their agreement prior to Appellant’s refusal to return to work at MCL.
R. 104. MCL paid Appellant $351,500 in profit sharing bonuses between
2020 and 2023 (with $219,500 in bonuses paid to Appellant in just 2023). R.
104, 112-116. Appellant’s claim that it is unclear if Respondent paid to
Appellant the percentage of profits due to him is further belied by the fact that

Appellant maintained MCL’s financials throughout his employment and met
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with MCL’s accountants on a monthly basis and never before raised the issue
of improper profit sharing bonus payments. R. 96, 106.

The factual allegations in Respondent’s Affidavit do not support the claim that
Appellant was wrongfully terminated and Respondent refuted any allegations
that Appellant was ultimately fired. In fact, Appellant’s attempt to cherry pick
portions of Respondent’s Affidavit to support his baseless argument is
fruitless whereby, as discussed supra, Appellant, at the outset, failed to
establish a basis for dissolution and, thus, failed to raise a triable issue of fact
as to whether judicial dissolution was the proper remedy.

Finally, the Petition’s conclusory and completely unsupported allegations that
Respondent caused MCL to pay not less than $500,000 to Respondent or
others for his benefit, monies for non-corporate purposes also fail to establish
a prima facie basis for dissolution premised on looting/waste as to entitle
Appellant to trial of any issues of fact.! During Appellant’s employment, he
had access to MCL’s checkbooks, approved the various payments made on

behalf of MCL, and even signed off on some of these checks himself. R. 105.

' Assuming, arguendo, Appellant is able to substantiate his unsupported accusation that
Respondent caused MCL to pay approximately $500,000 for non-corporate purposes (and
assuming, arguendo, that Appellant first prevails on his claims that he was a 25% shareholder of
MCL during the relevant time in question and was improperly fired), at best Appellant would be
entitled to $125,000 (representing Appellant’s 25% interest in the $500,000 of claimed improper
expenditures) such that Appellant can achieve complete relief short of dissolution.
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Respondent never restricted Petitioner’s access to any of MCL’s financials.
R. 105. These baseless allegations were also refuted by, inter alia,
Respondent’s affidavit (supported by competent and admissible evidence
from MCL’s financial records, proof of payments, and invoices). R. 93-146,
152-155.

CONCLUSION

For the foregoing reasons, the Decision and Order should be affirmed, with
costs awarded to Respondent.

Dated: Melville, New York
January 5, 2026

By: /S/Leo K. Barnes Jr.
Leo K. Barnes Jr., Esq.
Sonia A. Russo, Esq.
BARNES & BARNES, P.C.
Attorneys for Respondent
445 Broadhollow Road, # 226
Melville, New York 11747
T:  631-683-2408
E: LKB@BarnesPC.com
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