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NYSCEF DOC. NO. 46 RECELVED NYSCEF: 05//23/2
SUPREME COURT : STATE OF NEW YORK @
COUNTY OF NASSAU
PRESENT: | |
HON. JEROME C. MURPHY,
Justice.
TRIAL/IAS PART 5

In the Matter of the Application of
ANTHONY RIZZOTTO, owner of 25% of the
issued and outstanding shares of Manhasset
Collision Litd, Index No.: 601516-24
Motion Date; 4-5-2024
Petitioner, Sequence Nos.: 001

For the judicial dissolution of MANHASSET
COLLISION LTD pursuarnt to BCL §1104-a

- against - DECISION AND ORDER
BENADETTO ROMANO a/ka/ BEN ROMANO,

owner of 75% of the issued and outstandmg
shares of Manhasset Collision Ltd,

Respondent.

The following papers were read on these motions:

Sequence No. 001

-O_r'der.'t'o Show Cause, Verified Petition with Exhibits...cccccoveecunnne reeeraara 1

Affirmation, Affidavit of Publication and Affidavit of Service .....ccoecreene. 2

Memorandum of Law in SUPPOTE......ccecircareameeraeionairserieesenosivaneesiossearans 3

Affidavit in Opposition.........ccoeueverereeeriiseinesseneasensenns rerreredrinesiaenesnenreenss &

Respondents Mémorandum of Law in Opp031t10n..._..._ ......... eteenerreanaenaenen 5
PRELIMINARY STATEMENT

In Motion Sequence 001; petitioner moves by Order to Show Cause; 1.) Dissolving
Manhasset Collision Ltd pursuant to BCL 1104-a; 2.) Setting a schedule for further proceedings so

that the rights and eqtiities-.of-the -parties‘ may be heard and determined withju‘dg'ment to be entered

proper. -'Qpposltlon an'd.‘r_‘epl_y has been submitted.
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BACKGROUND
Upon the foregoing e-filed documents, the within petition filed by petitioner, Anthony

Rizzotto [heteinafter the Petitioner], secking a judgment pursuant to BCL § 1104-a dissolving
Manhasset Collision Ltd [hereinatter MCL] and directing respondent, Benadetto Romano a/k/a Ben
Romano [hereinafter the Respondent], to account for all the transactions concerning MCL (Sequence
#001), is determined as set forth hereinafter.

MCL is an automobile repait shop situated in Manhasset, New York with approximatelyl6
employees regarding which 25% of the outstanding shares are owned by the Petitioner with the
remaining 75% being owed by the Respondent (NYSCEF Doc No. 1 at 43,7;:NYSCEF Doc No.
2;NYSCEF Doc No 21 at §94,5). The governing, Stockholders Agreement executed between the
parties Qn February 26, 2020 [hereinafter the Agreement] provided, inter alia, that the Petitioner
would “be the manager of . . . [MCL] and . . . [would] run the day to day affairs” thereof and, in
addition to. an annual salary and partial health insurance coverage, would receive an annual
-percentage of MCL’s net profits (NYSCEF Doc No. 2). The Agreement further provided that the
Petitioner could not be “be fired by the other stockholder(s) other than for cause” {id.).

In or around August.of 2023, the Respondent sent the Petitioner a written notice informing
him that he had been “terminated for cause” for reasons relating, in patt, to signing the Respondent’s
‘name “Ben Romario on a check payable to cash without authorization™ and subsequently cashing.
same, failing to “oversee and assist the workers inside the shop” and unilaterally changing his work
hours without consent INYSCEF DocNo. 3). On August 10, 2023, the Petitioner, in writing, rejected
said termination subsequent to ' which same was withdrawn by MCL (NYSCEF Docs Nos. 4,5). On
or about August 22, 3023, the Petitioner returned to MCL’s employ at which time he was
purportedly “fired™ after having been subjected to harassment undertaken by the Respondent, whic
is alleged to have tasked him with duties i’nchldiﬂ_g “cleaning the attic and organizing the inventory
of automobile parts” which were beyond the ambit of his status as “manager” as articulated in the
Agreement (NYSCEF Doc No. 1 at §§27-30). The Petitioner maintains that consistent with his
improper termination, MCL has failed to pay his salary, health benefits or his rightful percentage of
annual net profits while at the same time remunerating the Respondent with “excessive”
compensation with a payment of “not less than $500,000” utilized solely for “his benefit” and to
satisfy expenses unrelated to MCL, which included payments to the following: Firstmark, Michels
Europeari Craftsman Inc., 44 Hillside LLC and Clear River Environmental (id. at 1§31-36).
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The Petitioner thereafter filed the underlying petition seeking: the relief recited above
including dissolution of MCL pursuant to BCL § 1104-a (NYSCEF Docs Nos. 1 at §140,41;
N.YSCEF Doc No. 17). The Respondent Opposes the petition in its entirety (NYSCEF Doc Nos. 21-
45).

As relevant here, BCL § 1104-a provides, in pertinerit part, that “[t]he holders of shares
re_p'resenting_twen‘ty'pe_rcénf_ or more of the votes-of all outstanding shares of a corporation . .. may
present-a petition of dissolution on one or more of the following grounds:(1) [_t]he-'dir-ectors or those
in cont_rol of the corporation have been guilty of illegal, fraudulent or oppressive actions toward the
complaining shateholders; (2) [t]he ptoperty or assets of the corporation are being loeted, wasted,
or 'diver'téd_ fornon-corporate purposes by its directors, officers or those.in contro! of the corporation”
(BCL § 1104-a [a]'['l],_[Z]).

In interpreting whether conduct is oppressive, the actions of a majority shareholder should
not beso consi'dé_r’ed_. “simply because the [Pletitioner's 'sdbj ective hopes and desires in jloining_the_
venture are not fulfilled™ (Marter of Kemp & Beatley, Inc., 64 NY2d 63, 73 [1984]), and
“[d]isappointment alone should not necessarily be equated with oppression” (id.). “Rather,
opptession should be deemed to arise only when the majority conduct substantially defeats
expectations that, objectively viewed, were both reasonable under the circumstances and were central
to the [Pietitioner's decision to join™ MCL (id.).

As set forth in the pleading, the Petitioner alleges that the expectations referable to his
employrent as “manager” with MCL were soundly defeated by the Respondent’s conduct, as
referenced above, which was “illegal, fraudulent or oppressive” and, in so engaging, the Respondent
“looted, wasted or-diverted™ MCL’s assets “for non-corporate purposes” (NYSCEF Docs Nos. 1-at
1940,41). However, the litany of conduct owing to the Respondent as recited in the petition remains
largely unsubstantiated (Matter of Rencor Controls, 263 AD2d 845, 846 [3d Dept 1999]).

Moreover, in opposing the relief herein requested, the Respondent provides unrebutted
evidence establishing the $500,000, characterized by Petitioner ashaving been “looted”, was utilized
to satisfy MCL’s legitimate business obligations including the following: répayment of a loan to
Firstmark undertaken on behalf of MCL to purchase business related machinery; payment of rent to
44 Hillside LLC, the entity which owns the property on which MCL operates; payments to Clear
River Environmental for services provided to MCL related to the cleaning and maintenance of the

septic system, regarding which MCL is responsible under its lease with 44 Hillside LLC; and,
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paymients made to Michels European Craftsman Ine. in conn_;::c_ti.(jn. to building improvements made
to that portion of the premises occupied by MCL (NYSCEF Doc No. 21 at §977-86;NYSCEF Docs
Nos: :25’-'53 6). Additionally, the Respondent submitted evidence, similarly unassailed by the Petitioner,
demonstrating that total compensation was paid thereto inthe sum of $623,054.,57; including a share
of MCL'’s net profits, together with health benefits, and that rather than being fired, the “Petitioner
.. refused to return to work at , . . [MCL] since August 22, 2023 and . . . has begun working for a
competing business a few miles away” (NYSCEF Doc No. 21 at 1§58,62-70;NYSCEF Docs Nos.
22,23),
““The ultimate remedy of dissolution’” as demanded herein by the Petitioner,
be.a_ppl_ié;d as a last resott’” (Matter of Klein Law Group, P.C, 134 AD3d 450, 450 [1st Dept 2015]
quoting Matter of 168 % Delancey Corp., 174 AD2d 523, 526 [Ist Dept 1991]) and “ftThe

should only

apptopriateness of . . . dissolution is in ‘every case vested in the sound discretion of the court
considering the application” (Matter of Kemp & Beatley, Inc., supraat 73).In the matter subjudice,
given the unsubstantiated allegations in the petition, coupled with the Respondent’s utterly
undisputed evidence, the Court. finds the Petitioner has failed to establish either the existence of
“oppressive conduct” or “looting” thus rendering dissolution inappropriate (id.;Matter of Rencor
Controls, supra at 846).

Based upon the foregoing, it is hereby

ORDERED, that the within petition seeking a judgment pursuant to BCL § 1104-adissolving
MCLis DENIED; and it is further-

ORDERED, that the matteris set down for a conference in Part 5 on July 25, 2024 at.12:00
p.m. concerning the remaining issues-inthe petition.

To the extent that requested relief has not been granted, it is expressly denied.

This constitutes the Decision and Order of the Court.

Dated: Mineola, New York
May 23, 2024
ENTER:

o Cflyhy

JEROME C. MURFHY
J.S.C.

ENTERED
“ May 24 2024

NASSAU COUNTY
COUNTY CLERK'S OFFICE




