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COUNTER STATEMENT OF QUESTIONS PRESENTED

L. Did the trial court propérly deny plaintiff-appellant's motion for a
preliminary injunction where, after reviewiﬁg documentary and testimonial
evidence introduced over a three-day hearing and, after ‘assessing the credibility of
each of the witnesses produced during the hearing, the trial court rendered a
reasoned opinion consistent with the credible evidence before the court?

Yes, the trial court (Driscoll, J.) properly denied plaintiff-appellant's

Injunction Motion.



PRELIMINARY STATEMENT

This brief is submitted by defendant-respondent, Paul Reichman (the
“Respondent”) in opposition to the appeal filed by his son, plaintiff-appellant
Michael Reichman (the “Appellant”), that seeks to reverse the well reasoned-order
issued by the Supreme Court, Nassau Coun@ (Driscoll, 1.) (the “trial court”), dated
March 11, 2011, and entered by the Nassau County Clerk on March 15, 2011
(“Order”) (R. 4-14), after a hearing at which both Appellant and Respondent
testified, which properly denied Appellant’s motion for preliminary injunctive
relief.

Appellant’s motion before the trial court, brought by order to show cause,
sought to oust his father, the Respondent, from the day to day operations of
Respondent’s multi-million dollar internet linen and bath supply company,
Bedbathstore.com, LLC (“the Company”) (R. 21-40) based on Appellant’s
spurious claims of ownership despite the fact that the Appellant was merely a W-2
employee of the Company.

The trial court denied Appellant’s motion for preliminary injunctive relief.
(R. 4-14.) The court soundly determined that: “Michael [the Appellant] has failed
to provide the Court with sufficient evidence on ‘any of these three elements

[necessary for the granting of preliminary injunctive relief]”. (R. 6.)



The trial court also properly determined in its Order that:

(i)  “At the outset, Michael [the Appellant] has failed to demonstrate that
he is likely to succeed on the merits of his claim. The gravamen of his claim is that
he holds a majority interest in Bedbathstore.com LLC. Indeed, [Appellant] seeks a
declaratory judgment that he holds 80% of the membership interests in that LLC.
The credible evidence demonstrates to the contrary”, (R. 6-7);

(i1)  “[Appellant] has also failed to demonstrate that his alleged injuries are
not compensable by money damages”, (R. 9);

(ili) “Finally, [Appellant] has failed to demonstrate that a balancing of the
equities favors injunctive relief. It could well put the financial well-being of the
other LLC employees at risk if control of the Company were transferred from
[Respondent] to [Appellant], given that [Appellant] has not operated the Company
in the past and does not have the breadth and depth of experience that
[Respondent] has.” (R.9.)

The Order must be affirmed in all respects.

COUNTER-STATEMENT OF FACTS

In this case, the trial court properly “arrived at its decision” and issued the
Order, denying Appellant’s motion cause for injunctive relief, after reviewing “the

initial Order to Show Cause...and accompanying affidavits and exhibits, the post-



heaﬁng Memoranda filed by each party and the transcript of the hearing. The
Court also presided over the entire hearing, and incorporates its observations of the
parties’ appearance, demeanor and temperament in its decision.” (R.6.)

The testimony heard by the trial court (R. 144-436) reflects that Respondent
has been working in the bed/bath business since 1968. (R 233; 244, 354, 355.) As
the trial court noted in its Order, the Respondent started his career working at his
parents’ “traditional brick and mortar” store, Mildred’s For Fine Linens Inc.
(“Mildred’s”), in Brooklyn. (R. 7; 233.) The Respondent worked for his parents
for thirty-one years before purchasing that business in 1999 for $477,000. (R. 355;
233.) He continued to operate Mildred’s through 2004. (R. 234; 918.) The
success of Mildred’s and Respondent’s succeeding business, Bedbathstore.com
LLC (the “Company”)', permitted the Respondent’s family, including his son, the
Appellant, to enjoy an upper-middle-class lifestyle. (R. 918.) Indeed, it was
Respondent’s hard work and enterprise that helped pay for Appellant’s college

education, summer camps, spring break travel, cars, and other luxuries. (R. 918.)

‘ Appellant argues that Mildred’s was “entirely separate from Bedbathstore.com LLC” in
his Brief. (Appellant’s Brief at 9). This argument, however, is belied by the Company webpage
purportedly created by the Appellant and introduced during the hearing held before the trial
court(R. 157), which provides, in pertinent part: “At BedBathStore we use our 40 years of
industry knowledge to offer great pricing [-..].”7 (R. 463.). Clearly, the webpage is referring to
Respondent’s 40 years of experience operating Mildred’s and the Company.

4



Appellant’s grandiose claims that he “singlehandedly developed the idea for
the Bedbathstore.com website” (Appellant’s Brief at 9) are not supported by the
record.

Indeed, in March 2000, it was Respondent, not Appellant, who selected and
registered the domain name Bedbathstore.com, while Appellant was in London,
attending a college semester abroad. (R. 236-37; 954.) Respondent registered the
domain name under Mildred’s and listed himself as the administrative contact. (R.
355-56; 564.) He recognized the internet as a valuable sales tool and developed
the site with the intent of developing an on-line presence for the sale of Mildred’s
merchandise®. (R. 355-56; 564-65.) The Respondent also recognized that
Mildred’s would realize cost-savings by having an on-line catalog, as opposed to a
printed catalog. (R. 355-56.)

In 2001, the Respondent began populating the Company’s website with
merchandise from Mildred’s inventory. (R.356-57.) He created the website using
an easy-to-use online “cookie cutter” template provided by Yahoo! Merchant

Solutions. (R. 238; 356.) The Appellant played no role in either the creation or

2 As discussed in detail below, one of the many misrepresentations made by the Appellant

was that he personally applied for (R. 150) and owned (R. 151; 191) the domain name for
Bedbathstore.com.  Appellant later admitted his misrepresentation when presented with a
document showing Mildred’s as the original Registrant and Respondent as the Administrative
Contact. (R. 192; 564-65.)

5



launch of the Company’s website. Indeed, he was still in college at the time. (R.
237-38; 357.)

Appellant’s suggestion that he‘honed his'internet marketing skills in college
in order to fulfill his dream of starting the Coﬁpany (Appellant’s Brief at 24) is a
fantasy belied by Appellant’s own testimony. The Appellant did not work for the
Respondent in the Company directly out of college. (R. 918-19.) In fact, the
record reflects that during college, the Appellant showed little interest in the family
business. In the summer of 2000, while on break from college, he took an
internship at a law firm rather than work in the Respondent’s family bed/bath
business. (R. 954.) Moreover, Appellant’s college class project, which he claims
“created the framework for [the Company]” (R. 149), was wholly unrelated to
Mildred’s and the Company. The purported “Trade Secret Information” (R. 28)
that Appellant claims to have developed during college was little more than a
simplistic website, with limited functionality, dedicated to college students’ dorm
room supplies. (R. 235.) Appellant’s class project was never used by the
Respondent, by Mildred’s or by the Company. (R. 235.) Indeed, the trial court
stated in the Order, that Appellant’s “answers to questions on both direct and cross

examination were prone to hyperbole.” (R. 7.)



‘The Record reflects that the Appellant’s lack of interest in the family
business continued even after he graduated from college. The Appellant’s claim
that “[the Company] was his first and only job after graduating college”
(Appellant’s Brief at 28) is directly contradicted by the Appellant’s own testimony.
As admitted by the Appellant, rather than Work for his father, the Respondent,
upon graduation, he took a position at Phoenix Financial Associates, a company
that sold life insurance. (R. 190;919.)

In or around 2001, while the Appellant was out testing career paths, the
Respondent began filling internet sales orders using Mildred’s inventory. (R. 238-
39; 356.)

On January 9, 2002, the Respondent formed the Company with the
assistance of attorney David Kaplan. (R. 7; 239; 276; 478.) The Appellant was
not present during the meetings with Mr. Kaplan in connection with the formation
of the Company. (R. 393-94.) Indeed, Mr. Kaplan testified at the hearing that he
met solely with the Respondent in connection with the formation of the Company.
(R. 396; 394.) Mr. Kaplan further testified that, at the time that the Company was
formed, the Respondent was its sole owner. (R. 403.)

The Respondent testified at the hearing that he transferred Mildred’s entire

inventory, which he owned, and which was valued at over $500,000, to the



Company. (R. 241; 954.) The Respondent also cashed in his retirement plan,
valued at approximately $800,000, and invested it in the Company. (R. 258; 360.)
The Appellant, on the other hand, failed to make any monetary contribution to the
Company’. (R. 287; 921.) As indicated in Appellant’s Verified Complaint, the
Respondent controlled the Company from its inception. (R. 36.)

Only after the Respondent formed the Company and only after the Appellant
finally started working for the Company in late 2001 to early 2002 (R. 246), did
the Respondent consider giving the Appellant any equity in the Company. (R.
240.) Appellant’s first job within the Company was assisting Respondent with
product data entry. (R. 247.) They worked closely together, and Respondent
began treating his son, the Appellant, as a confidant. (R. 247.) At the same time,
the parties’ family was in the midst of a troubling time. (R. 287; 358-59.)
Respondent and his wife were on the verge of divorce, and Respondent grew
concerned that his wife would seek a portion of the Company. (R. 258; 359.)
Respondent discussed his concerns with both the Appellant, as well as the
Company’s attorney, David Kaplan. (R. 385; 396; 403.) In an effort to

temporarily shield some of his assets, the Respondent temporarily “parked” 80% of

} Although Appellant claims he contributed $5,000 in proceeds from a legal settlement,
Appellant offered no evidence of that contribution nor was that contribution referenced on
Company’s QuickBooks accounting program, which, according to the Appellant, he had ready
access to. (R. 206-07.)

8



the Company with the Appellant. (R. 286.) The Appellant understood the purpose
as it related to the “marital difficulties”. (R. 8; 385; 286.) Indeed, after the
Respondent and his wife reconciled, the Appellant returned the 80% interest
Respondent had entrusted to him. (R. 289.) Thereéfter, to provide Appellant with
a degree of stability and direction, the Respondent agreed to provide Appellant
with a 15% ownership in the Company.

The trial court noted in the Order, “[a]lmost immediately after forming the
initial plan, Paul thought better of it given his extensive financial contribution, and
determined that Michael should receive 15 shares, and Paul should receive the
other 85”. (R. 7-8.)

Respondent felt that doing so would help the Appellant surmount some of
the troubles he encountered while in college, which included various arrests related
to alcohol abuse. (R. 257-258.) Respondent directed the Company’s attorney,
David Kaplan, to issue stock certificates evidencing Respondent’s transfer of a
15% ownership stake to Appellant. (R. 297.)*

From the Company’s formation in 2002, and for the next two years, to 2004,

the Company operated out of the Mildred’s store in Brooklyn. (R.241.) In 2003,

¢ Additionally, Appellant misrepresents the record by repeatedly asserting that the

corporate documents were in the sole possession of the Respondent. (Appellant’s Brief at 20;
23.) The record is clear that the corporate documents were, at some point, stored in Appellant’s
office and, for a time, held by a law firm other than Mr. Kaplan’s. (R.251-52.)
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the Mildred’s lease for its Brooklyn premises expired. (R. 241.) The Respondent
testified that rather than renew the lease, he sought to move the Company offices
and warehouse to its current location in Lynbrook, New York. (R. 245) In or
around February 2003, the Respondent sought to obtain financing for the
acquisition of the Lynbrook property and to obtain additional operating capital for
the Company. (R. 242.)

The Respondent obtained an SBA loan of $1.2 million dollars through a
private lender. (R. 242-361.) As collateral for this loan, the Respondent pledged
all of the assets of the Company and of Mildred’s, and pledged his home in
Woodmere, New York. (R.245; 605-26.) The Respondent obtained a subsequent
loan for the Company of $400,000, for additional operating expenses. (R. 242;
266.) Respondent personally guaranteed the loans.

On or about March 7, 2003, prior to the closing on the loans, Respondent
and Appellant entered into an operating agreement (the “Operating Agreement”)
whereby they agreed that the Appellant would have a 40% ownership interest in
the Company and Respondent would have a 60% interest. (R.277; 848-875.) Itis
undisputed that both Respondent and Appellant signed the Operating Agreement.
(Appellant’s Brief at 16-17.) On March 14, 2003, the Company’s then attorney,

David Kaplan, forwarded stock certificates to the Respondent at the Mildred’s
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store representing the 60/40 allocation provided for in the Operating Agreement.

(R. 491))

The Appellant Agreed to Relinquish His 40% Share
At some point after entering into the Operating Agreement, the Respondent
was advised by his lender that the Company could not obtain approval for the SBA
loans if the Appellant had any ownership interest in the Company because of
Appellant’s prior felony conviction. (R. 8, 328; 362-363.) The Respondent
apprised the Appellant of this, and the Appellant agreed to transfer his 40% interest
in the Company back to his father, stating “whatever it takes, dad, to get us the
money, so we can get out of Brooklyn and up in Lynbrook.” (R.260-61.)
The trial court noted in the Order:
“[Appellant] apparently told [Respondent], in sum and
substance, ‘whatever it takes, Dad.” The Court credits
this testimony, as it is consistent with [Appellant’s] age,
relative inexperience in the industry compared to
[Respondent], and [Respondent’s] capital contribution to
the LLC which dwarfs any contribution by Michael.”
(R. 8) Thus, Respondent was restored to his full 100% ownership in the
Company. (R. 331; 364.)
The trial court noted in its Order, that:
“while the Court credits [Respondent’s] testimony

regarding the background of how the LLC was
formed...the Court does note that the records regarding
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these various changes are far from conclusive. In the
Court’s view, however, this is far from atypical in a
small, family-run business.” (R.8.)
In June 2003, the SBA loan for the purchase and outfitting of the Company’s
Lynbrook warehouse and offices closed. (R. 587.) In 2004, the Company moved
its warehouse and offices to the Lynbrook location. (R.241.)
Throughout this time, the Respondent operated as Chief Executive Officer of
the Company. (R. 917.) Indeed, as the Appellant readily admits, the Respondent
has controlled the Company since its inception. (R. 36.) At all times, the
Respondent was responsible for the hiring and firing of employees, purchasing of
goods, pricing of products, accounts receivable, accounts payable, and contract
approval. (R. 971.) The trial court noted,
“the evidence before the Court demonstrated that
[Respondent] has, throughout the history of
Bedbathstore.com LLC, acted in a manner consistent
with the role of an owner. By contrast, [Appellant] has
taken actions consistent with his role of an employee.”

(R. 8.) The Appellant continued to work as an employee of the Company.

The record reflects that the Respondent never ceased operating as Chief
Executive Officer of the Company (R. 971), although he designated Appellant as

Chief Operating Officer, much in the same way that he designated his daughter,

Melanie, who also works at the family business, as Vice President. (R. 385.)
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Appellant is Merely an Employee

In his brief, the Appellant grossly overstates his duties and responsibilities in
connection with his employment at the Company. (R. 387-88; 497-514.) Indeed,
the trial court noted that the Appellant “did not claim to have knowledge or
responsibility in several areas, such as 'ﬁnance. and human resources, that would be
typical among chief executive officers and/or owners.” (R. 9.) Thus, the
exaggerations in Appellant’s brief are belied by the Record on Appeal.
Respondent readily admits that the Appellant’s employment including oversight of
the Company’s marketing efforts, but only to the extent that Appellant acted as a
“go-between” with the outside vendors that actually performed the work (R. 368;
387-88), working with the data entry department (R. 368-69); dealing with the
Company’s payroll (R. 368); and occasionally working with the warehouse staff,
shipping, and computers (R. 369).

Appellant’s employment record at the Company, however, is by no means
pristine. During his employment at the Company, the Appellant embezzled
upwards of $50,000 from the Company (R. 248) which the Respondent permitted

the Appellant to pay back’. (R. 249))

5 Appellant argues in his brief that Respondent has somehow taken advantage of his

daughter, Melanie, by offering a similar repayment arrangement. (Appellant’s Brief at 26.)

Without lending any credence to Appellant’s allegations, it is clear that, if Appellant did offer
13



’It is unrefuted that the Appellant is very well paid for his employment at the
Company. He receives (i) $155,000 in annual salary; (i1) approximately $5,000 in
bonus payments; (iii) a company car (an Audi); (iv) medical insurance; (v)
computer, phone and blackberry access; as well as (vi) three weeks’ paid vacation.
(R.970.)

Appellant’s status as an employee of the Company is evidenced throughout
the Record on Appeal, including several admissions by the Appellant, such as: (i)
his admission to his accountant, Jeffery Gittleson, that he was only an employee of
the Company6 (R. 219; 222); (ii) that Appellant was unfamiliar with the tax returns
for the Company (R. 193.); (iii) that Appellant never signed the corporate tax
returns for the Company (R. 202); (iv) that Appellant was unfamiliar with the
terms of the Company’s occupancy for the Lynbrook location (R. 204); (v) that
Respondent controlled the Company from its inception (R. 36), was responsible for
the finances of the Company (R. 213), and handled all of the legal and real estate
matters for the Company (R. 204); (vi) that Appellant never received a K-1

indicating any ownership in the Company (R. 195); (vii) that there is no

such an arrangement, it was for the same reasons that Respondent allowed Appellant to repay the
$50,000 that he pilfered from the Company.

6 Appellant’s efforts to cast Mr. Gittleson as being “controlled” by Respondent are
misleading and inaccurate. (Appellant’s Brief at 31.) Indeed, the reference to the hearing
transcript that Appellant references (R. 227), if anything, galvanizes the fact that Respondent
owned and controlled the Company.
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membership capital listed for Appellant on the books and records of the Company
(R. 207-08); and (viii) that Appellant’s individual tax returns, that he admittedly
filed with the Internal Revenue Service under penalty of perjury for the period
between 2002 and 2009, do not reflect that he has any ownership interest in the
Company and reflect his status as a W-2 employee. (R. 202.)

Appellant’s actions further reflect his status as an employee. Prior to the
hearing held by the trial court, Appellant creafed a list purporting to itemize each
of his duties as COO of the Company, out of concern that the Respondent would
fire him. (R. 171-72; 389.) Appellant, similarly, claimed that he participated in
substance abuse classes because he believed that Respondent would threaten his
position if he did not attend. (R.211.)

Additional evidence of Appellant’s mere employment status include the fact
that Appellant’s salary reflects that only an employee’s share of FICA taxes were
deducted (R. 229-230) and that he received his health care benefits tax-free as an
employee (R. 230).

Appellant’s Improper Efforts to Take Qver the Company

Appellant launched his coup to take over his father’s business on January 5,
2011, by filing an ex-parte Order to Show Cause in Nassau County Supreme Court,

seeking temporary and preliminary injunctive relief to effectively oust the
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Respondent as Chief Executive Officer of the Company. (R. 15-100.) The Order
to Show Cause, which included a temporary restraining order, was signed by the
Justice Thomas P. Phelan during an ex-parte proceeding and without notice to the

Respondent. (R. 4; 21.)

On January 7, 2011, Justice Timothy S. Driscoll heard oral argument in
connection with the temporary restraining order. After oral argument, Justice
Driscoll modified the Order to Show Cause to, inter alia, permit the Respondent to
have access to the Company and to allow the Company to operate in its ordinary
course. (R. 116.)

That same day, on January 7, 2011, after Appellant’s Order to Show Cause
was modified by Justice Driscoll to allow the Company to operate in its ordinary
course (R. 116-20), the Appellant filed a Family Offense Petition in Nassau
County Family Court, which included scurrilous and unfounded allegations against
the Respondent, and obtained an ex-parte Order of Protection against him. (R.
178.) That Order of Protection was vacated by the Hon. Julianne S. Eisman of
Nassau County Family Court on February 9, 20117, (R. 976.)

Unfortunately, the Order of Protection was not vacated soon enough. On

Friday, January 28, 2011, the Appellant filed a criminal complaint and had the

7 Appellant’s Family Offense Petition was dismissed “for furtherance of justice” by the
Hon. Julianne S. Eisman of Nassau County Family Court on April 28, 2011.
16



Respoﬁdent arrested, in front of his employees, for allegedly violating the Order of
Protection. (R.916; 971.) Appellant now argues that the spurious allegations that
formed the basis of his criminal complaint represented “oppressive conduct as a
matter of law.” (Appellant’s Brief at 25.) Clearly, however, Appellant’s argument
is without merit, as on May 2, 2011, the Honorable Valerie Alexander of Nassau
County District Court dismissed the accusatory instrument filed against the
Respondent, finding that there was no basis to establish that the defendant violated
the terms of the Order of Protection issued by the Nassau County Family Court on
January 7, 2011.

Appellant’s attempts to oust his father from the Company, using every court
available, have been denied. Here, the trial court properly issued its well reasoned
Order denying the Appellant’s motion for preliminary injunctive relief, which
would have improperly restrained the Respondent and put Appellant in control of

the Company, had it been granted.
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ARGUMENT

“The decision to grant a preliminary injunction is a matter ordinarily
committed to the sound discretion of the court hearing the motion.”  Masjid
Usman, Inc. v. Beech 140, LLC, 68 A.D.3d 942, 942, 892 N.Y.S.2d 430, 431 (2d
Dep’t 2009) (quoting Nelson v. Jannace, 248 A.D.2d 448, 449, 668 N.Y.S.2d 936
(2d Dep’t 1998) (internal quotation marks omitted); see also Doe v. Axelrod, 73
N.Y.2d 748, 536 N.Y.S.2d 44 (1988), Automated Waste Disposal, Inc. v. Mid-
Hudson Waste, Inc., 50 A.D.3d 1072, 1073, 857 N.Y.S.2d 648, 649 (2d Dep’t
2008).

“[I]n the absence of unusual or compelling circumstances, the courts are
reluctant to disturb said determination”. Masjid Usman, 68 A.D.3d at 942, 892
N.Y.S.2d at 431 (quoting Borenstein v. Rochel Properties Inc., 176 A.D.2d 171,
172, 574 N.Y.S.2d 192, 193 (1st Dep’t 1991); see also After Six Inc. v. 201 E. 66th
St. Associates, 87 A.D.2d 153, 155,450 N.Y.S.2d 793, 795 (1st Dep’t 1982).

This is especially true in those cases where a sharp factual dispute exists.
See Sumiko Enterprises, Inc. v. Town Realty Co., L.L.C., 259 A.D.2d 483, 483, 686
N.Y.S.2d 94, 95 (2d Dep’t 1999); see also Wheaton/TMW Fourth Ave., LP v. New
York City Dept. of Bldgs., 65 A.D.3d 1051, 1052, 886 N.Y.S.2d 41, 43 (2d Dep’t

2009) (Where “there is a sharp factual dispute” the petitioner failed to establish a
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clear right to preliminary injunctive relief.). In those cases, “the decision of the
fact-finding court should not be disturbed upon appeal unless it is obvious that the
court’s conclusions could not be reached under any fair interpretation of the
evidence, especially when the findings ’of fact rest in large measure on
considerations relating to the credibility of witnesses.” Thoreson v. Penthouse
Int'l, Ltd., 80 N.Y.2d 490, 495, 591 N.Y.S.Zd 978, 979 (1992).

Moreover, as the trial court “had the advantage of seeing and hearing the
witnesses”, those findings which rest on the credibility of the witnesses “should not
be disturbed”. New Day Builders, Inc. v. SJC Realty, 219 A.D.2d 623, 624, 631
N.Y.S.2d 707, 708 (2d Dep’t 1995); see also McCray v. Petrini, 212 A.D.2d 676,
676, 622 N.Y.S.2d 815, 816 (2d Dep’t 1995) (“The hearing court’s credibility
determination is entitled to substantial deference on appeal and will not be
disturbed unless it is against the weight of the credible evidence”).

In this case, it is clear that the Order of the trial court rests in large measure
on the credibility of the witnesses, as assessed by their substantive testimony as
well as their temperament, appearance, and demeanor throughout the proceedings.

As such, the findings of the trial court should remain undisturbed.
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POINT 1

APPELLANT’S BRIEF CONTAINS
NUMEROUS MISSTATEMENTS OF FACT
DESIGNED TO MISLEAD THIS COURT

Appellate briefs are designed “to assist, not mislead the court”. Matter of
Cicio v. City of New York, 98 A.D.2d 38, 40 (2d Dep’t 1983). This Court has
repeatedly held that it is improper to injgct matters that are dehors the record, to
mischaracterize events, and to fabricate facts and issues. See Mer/ v. Meri, 128
A.D.2d 685, 686, 513 N.Y.S.2d 184 (2d Dep’t 1987). The Merl court further
instructed “that such attempts to mislead the court are in direct derogation of
[counsel’s] professional obligations and will not be tolerated”. Id.

Moreover, “[m]atters contained in the brief, not properly presented by the
record are not to be considered by an appellate court”. Leis v. Finkelstein, 205
A.D.2d 738, 613 N.Y.S.2d 699 (2d Dep’t‘1994). In fact, sanctions have been
imposed and attorney’s fees have been awarded where an appellate brief “makes
serious accusations against the motion court, makes unsupported accusations
against [a party], [and] seriously mischaracterizes the record”. Nachbaur v. Am.
Transit Ins. Co., 300 A.D.2d 74, 75, 752 N.Y.S.2d 605 (1st Dep’t 2002).

The “Statement of Facts” in Appellant’s Brief is anything but factual.

Instead, it is replete with misstatements, unsupported accusations, and argument
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that seriously mischaracterize the Record on Appeal.

For example, on page 25 of Appellant’s Brief, it is stated that “Respondent is
‘bleeding the company dry’ (R. 175), as confirmed by Kathryn Meng. (R. 1097-
1117)”. The affirmations of Kathryﬁ Meng simply do not support that proposition.
In fact, annexed those affirmations are ﬁnahcial statements which demonstrate that
in 2009 the Company’s net profit was over $400,000 (R. 1112) and in the first six
months of 2010 net profit over $200,000. Surely, this not a company being bled
dry. In any event, the affirmation of Kathryn Meng does not demonstrate this
point.

Similarly, on page 28 of Appellant’s Brief, it is alleged that the Company
“was [Appellant’s] first and only job after graduating college. (R. 160-161)" Not
only don’t pages 160-61 of the Record on Appeal support the proposition it is cited
for, but the proposition is plainly false. In fact, post graduation, Appellant
admitted that he took a position and began training at Phoenix Financial Group, a
company that sold life insurance. (R. 190.)

Finally, the Statement of Facts is improperly filled with legal argument, such
as on page 38, where Appellant states “It is well-settled, however, that a tax return
or Schedule K-1 (or lack thereof) does not establish stock ownership, although the

lower court erroneously concluded that it does.” Not only is this sentence
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impro'perly included in the Statement of Facts, but it also appears without citation
to the Record on Appeal or legal precedeht.

It cannot be denied that Appellant’s Brief injects matters that are dehors the
record, mischaracterizes events, and fabricates facts and issues. See Merl v. Merl,
128 A.D.2d 685, 686, 513 N.Y.S.2d 184 (2d Dep’t 1987). As such, Appellant’s
brief should not be considered by this Court.

POINT I
THE TRIAL COURT PROPERLY DENIED

APPELLANTS MOTION FOR
PRELIMINARY INJUNCTIVE RELIEF

On a motion for a preliminary injunction, the movant must demonstrate: (1)
a likelihood of success on the merits, (2) irreparable injury absent the granting of
the preliminary injunction, and (3) a balancing of the equities in the movant’s
favor. Wheaton/TMW, 65 A.D.3d at 1052, 886 N.Y.S.2d at 43; see also Doe, 73
N.Y.2d at 748, 536 N.Y.S.2d at 44 (1988); Automated Waste, 50 A.D.3d at 1073,
857 N.Y.S.2d at 649 (2d Dep’t 2008).

“A party seeking the drastic remedy of a preliminary injunction must
establish a clear right to that relief under the law and the undisputed facts.”
Wheaton/TMW, 65 A.D.3d at 1052, 886 N.Y.S.2d at 43 (quoting Omakaze Sushi

Rest., Inc. v. Ngan Kam Lee, 57 A.D.3d 497, 497, 868 N.Y.S.2d 726, 726 (2d
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Dep’t‘ 2008) (internal quotation marks omitted); see also Miller v. Price, 267
A.D.2d 363, 364, 700 N.Y.S.2d 209, 209 (2d Dep’t 1999). “The purpose of a
preliminary injunction is to maintain the status quo, not to determine the ultimate
rights of the parties.” Wheaton/TMW, 65 A.D.3d at 1052, 886 N.Y.S.2d at 43;
Moody v. Filipowski, 146 A.D.2d 675, 678, 537 N.Y.S.2d 185, 185 (2d Dep’t);
New York City Police Officers v. City of New York, 34 A.D.3d 392, 393-94, 826
N.Y.S.2d 22, 22 (1st Dep’t 2006).

Where “there is a sharp factual dispute”, there can be no clear right to
preliminary injunctive relief. See Wheato/TMW, 65 A.D.3d at 1052. In
Wheaton/TMW, this Court found that a “sharp factual dispute exist[ed] as to
whether or not the petitioner secured the consent of the adjacent landowner before
engaging in the underpinning of the adjacent landowner’s building and
foundation”, and as a result of that finding, this Court reversed the trial’s court
grant of injunctive relief. Id.

In this case, taking the evidence in a light most favorable to Appellant, there
still exists a sharp factual dispute that prevents the grant of preliminary injunctive
relief. Therefore, the Order, which denied Appellant’s motion for preliminary

injunctive relief, must be affirmed.
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A.  The trial court properly determined
that the Appellant did not show a
likelihood of success on the merits.

1. Appellant’s causes of action for declaratory and injunctive
relief are not only untimely but must also fail as the result of
a sharp factual dispute (First & Fourth Causes of Action).

(a) The Statute of Limitations bars Appellant’s
claim for a declaratory judgment.

An action for “a determination of the rights of shareholders under New York
law” is governed by the six-year Statute of Limitations period provided under CPLR
213(1). Fried v. Kelly, No. 06 Civ. 1528(HB), 2007 WL 1821697, at *6 (S.D.N.Y.
June 26, 2007); see also Stern v. BSL Dev. Corp., 163 A.D.2d 35,35 557 N.Y.S.2d 89,
89-90 (1st Dep’t 1990); Gandhi v. Nayak, 148 A.D.2d 390, 391, 539 N.Y.S.2d 335,
336 (1st Dep’t 1989) (finding six-year statute of limitations applicable in action for
declaratory judgment). Where a claim is made in connection with money owed under
an agreement, the cause of action accrues when the party making the claim possesses a
legal right to demand payment. See Minskoff Grant Realty & Mgmt. Corp. v. 211
Manager Corp., 71 A.D.3d 843, 845, 897 N.Y.S.2d 485, 486-87 (2d Dep’t 2010).

In this case, Appellant alleges that his ownership interest in the Company was
born of a 2002 “agreement” with his father, whereby, despite Appellant’s lack of initial
contribution, Appellant would hold 80% of the membe(rshjp interests in the Company.

(R. 15-16.) Under that purported “agreement”, Appellant claims that he is entitled to
24



receive a share of the Company’s profits which, under his theory, would have arisen
immediately upon organizing the Company as a limited liability company, which,
according to the Verified Complaint, was in January 2002. (R. 15).

Thus, Appellant’s claim for a declaratory judgment accrued in early 2003, when
the Company calculated its tax liability and issued a W-2 to the Appellant (indicating
his status as an employee) rather than a K-l (indicating his ownership interest).
Therefore, under Appellant’s own theory, his claim accrued in 2003, when the
Company issued a W-2 to him and not a K-1, evidencing that he was not an owner.
Thus, under Appellant’s own theory, his claim is time-barred.

Thereafter, on or about March 7, 2003, Appellant signed the Operating
Agreement (R. 848-75), which by its terms grants Appellant only a 40% interest in the
Company. Appellant claims the document is unenforceable. (Appellant’s Briefat 17.)
Appellant’s cause of action for a declaratory judgment cannot be determined without
resolving the questions of the enforceability of the Operating Agreement. Thus, the
cause of action for a declaratory judgment is essentially a contract claim. Even
assuming, arguendo, the enforceability of the Operating Agreement, Appellant’s claim
under the agreement accrued in 2003 as well.

Accordingly, this action, commenced in January 2011, is woefully time-barred.

Appellant’s claims must be dismissed altogether.
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Finally, Appellant’s failure to make a formal demand for either (1) a declaration
of his membership, or (2) compensation commensurate with membership before the
commencement of this action is immaterial. The six-year limitations period begins to
run when the legal right to make the demand for payment arises, and “the party making
the claim will not be permitted to prolong the statute of limitations simply by refusing
to make a demand.” Hahn Auto. Warehouse, Inc. v. Am. Zurich Ins. Co., 81 A.D.3d
1331, 1333, 916 N.Y.S.2d 678, 680 leave to appeal granted, 921 N.Y.S.2d 593 (4th
Dep’t 2011), |

Here, Appellant’s claims accrued in 2003. Any claim is therefore barred by the
statute of limitations.

(b) Appellant has failed demonstrate a likelihood that
he can prove an ownership interest in the Company.

(1) Appellant is 2 mere employee.

It is undisputed that that Respondent has controlled Company from its
inception. He has never ceded his position as Chief Executive Officer of the
Company and has all times been respons/ible for the hiring and firing of employees,
purchasing of goods, pricing of products, the company’s legal and real estate
concerns, accounts receivable, accounts payable, and contract approval. The trial
court Order properly credited the Respondent in this 'regard. (R. 7-9.) Respondent

developed the ability to exercise these responsibilities over his forty-three-year-
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careef selling bedroom and bathroom textiles. First, as an employee, working at
Mildred’s, his parent’s store in Brooklyn, New York. Later, as the owner of
Mildred’s. And, most recently, as the owner of the Company.

Throughout that time, Respondent’s hard work and enterprise has permitted
his family, including his son, the Appellant, to enjoy an upper-middle-class
existence. Appellant continued to enjoy that lifestyle, even after graduating
college and exploring other career paths, when the Appellant was invited to follow
in Respondent’s footsteps working in the family business. (R. 919.)

Appellant, in an unparalleled example of biting the hand that feeds, now
seeks to improperly oust his father as CEO and obtain an illegitimate ownership
interest in Company.

The trial court determined that the Appellant has always comported himself
as an employee. (R. 8.) Appellant’s status as an employee of the Company is
evidenced throughout the record before this Court, including several admissions,
such as: (i) Appellant’s recent admission to accountant, Jeffrey Gittleson, that he
was only an employee of Company (R. 219; 222); (ii) Appellant’s admission that
Respondent was responsible for the Company’s finances (R. 213); (iii) that
Appellant was unfamiliar with the tax returns for the Company (R. 193); (iv) that

Appellant never signed the corporate tax returns for the Company (R. 202); (v) that
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Appellant was unfamiliar with the terms of the Company’s occupancy for the
Lynbrook location (R. 204); (vi) that Respondent handled all of the legal and real
estate matters for the Company (R. 204); (vii) that Appellant never received a K-1
indicating any ownership in the Company; (viii) that there is no membership
capital listed for Appellant on the books and records of the Company (R. 207-08);
and (ix) that Appellant’s personal tax returns, filed with the Internal Revenue
Service for the period between 2002 and 2009, do not reflect that he has any
ownership interest in the Company (R. 202).

In addition to these admissions, Appellant’s actions further reflect his status
as an employee. A court may consider the “conduct among the parties reflecting
and in furtherance of status ... as ... shareholders.” (see Matter of Estate of Purnell
v. LH Radiologists, 90 N.Y.2d 524, 532, 664 N.Y.S.2d 238 (1997); Kun v. Fulop,
71 AD.3d 832, 834, 896 N.Y.S.2d 462 (2d Dep’t 2010)); the managerial
responsibilities and degree of control borne by the putative shareholder (see
Heisler v. Gingras, 90 N.Y.2d 682, 687, 665 N.Y.2d 59, 61 (1997)); and how non-
parties understand the relationship based upon their observation of the conduct
among the parties (see Matter of Heisler v. Gingras, Id. at 687, Hunt v. Hunt, 222

A.D.2d 759, 760, 634 N.Y.S.2d 804 (1995)).
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In this case, Appellant recently invented a one-hundred-and-eleven point list
purporting to itemize each of his duties as COO of Company, out of concern that
the Respondent would fire him. (R. 171-72; 389.) Similarly, Appellant claimed
that he participated in substance abuse classes because he believed that Respondent
would threaten his position if he did not attend. (R. 21 1.) These actions and
related statements are plainly inconsistent with Appellant’s claimed 80%
ownership in the Company. Certainly a person with a majority ownership position
would not suffer from a fear of termination.

Documentary evidence may also be probative of shareholder status. Among
the types of documents that courts have considered are corporate and personal tax
returns, bank loan documents, and financial statements. See Matter of Capizola v.
Vantage International, Ltd, 2 A.D.3d 843, 845, 770 N.Y.S.2d 395 (2d Dep’t
2003); Blank v. Blank, 256 A.D.2d 688, 694, 681 N.Y.S.2d 377 (3d Dep’t 1998);
Hunt v. Hunt, 222 AD.2d 759,761, 634 N.Y.S.2d 804 (1995); Rodriguez v.
Estevez, 19 Misc.3d 1116[A], *12-16, 862 N.Y.S.2d 817 (Sup. Ct. N.Y. Cty.
2008).

The doctrine of judicial estoppel works to prevent a party from asserting a
factual position in a legal proceeding that is contrary to a position previously taken by

the same party in a prior legal proceeding. See Mikkelson v. Kessler, 50 A.D.3d 1443,
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1444,'857 N.Y.S.2d 311, 313 (3d Dep’t 2008); Rozins v. Rozins, No. 20777/08, 2009
WL 6895798 (Sup. Ct. Westchester Co. Oct. 22, 2009). It prevents a party from taking
a position in one matter, and later asserting in another matter that “the same fact should
be found otherwise.” Ford Motor Credit Co. v. Colonial Funding Corp., 215 A.D.2d
435, 436, 626 N.Y.S.2d 527, 529 (2d Dep’t 1995) (quoting Environmental Concern,
Inc. v. Larchwood Constr. Corp., 101 A.D.2d 591, 593, 476 N.Y.S.2d 175, 177 (2d
Dep’t 1984)); see Mikkelson, 50 A.D.3d at 1444, 857 N.Y.S.2d at 313.

Indeed, “New York courts have recognized that this doctrine seeks to preserve
the integrity of judicial proceedings by prohibiting the successive assertion of factually
contradictory statements as the truth.” Zemel v. Horowitz, 11 Misc.3d 1058(A), 815
N.Y.S.2d 496 (Sup. Ct. N.Y. Co. Mar. 2, 2006) (“[T]he judicial system cannot tolerate
this playing fast and loose with the courts.”) (internal citation omitted).

It is an equally well-settled principal that the “underlying rationale of [the
judicial estoppel doctrine] extends to prevent a party from asserting, without ample
explanation, a factual position in a legal proceeding that is directly contradicted by his
or her tax return.” Mikkelson, 50 A.D.3d at 1444. Indeed, many of our courts have so
held. See, e.g., Mahoney-Buntzman v. Buntzman, 12 N.Y .3d 415, 422, 881 N.Y.S.2d
369 (2009); Gagen v. Kipany Prods., Inc., 27 A.D.3d 1042, 1044, 812 N.Y.S.2d 689,

691 (3d Dep’t 2006); Thompson v. Thompson, 26 Misc. 3d 1205(A), 906 N.Y.S.2d
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784, 2010 WL 20607 (N.Y. City ét., Rochester 2010); Cohen v. Corhen, No. 40466-
2008, 2010 WL 1536290 (Sup. Ct., Suffolk Cty. Apr. 9, 2010) (Short Form Order),
Wenger v. L.A. Wenger Contr. Co., Inc., 30 Misc.3d 1201, No. 3 1701-2008, 2010 WL
5186679 (Sup. Ct. Suffolk Co. Dec. 14, 2010); Zemel v. Horowitz, 11 Misc.3d
1058(A), 815 N.Y.S.2d 496 (Sup. Ct. N.Y. Co. Mar. 2, 2006) (“[Clourts have
consistently held that a party is estopped from adopting in court a position contrary to
that previously asserted on his or hér tax returns.”). As noted by Supreme Court in
Zemel: “The holdings set forth in these cases are dispositive and compel estoppel
against plaintiff in the present case.” 815 N.Y.S.2d 496 (emphasis provided).

In Zemel v. Horowitz, supra, plaintiffs alleged that they sold securities in order
to loan the proceeds to the defendant—a loan that the defendant never paid back. On
their tax returns, they took an inconsistent position. The court recognized that “[t]he
same policies and principles underlying classic judicial estoppel have been extended to
non-judicial circumstances . . . including positions taken on tax returns.” Since “IRS
regulations require that all tax returns contain or be verified by a signed declaration by
the taxpayer, under penalty of perjury, and [since], by signing her tax retumn, the
plaintiff declared all statements contained therein to be true,” the court held that the
plaintiffs were estopped from recasting their transaction as a sale of stock when their

tax returns indicated otherwise.
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| Similarly, in Mahoney-Buntzman v. Buntzman, supra, the Court of Appeals held
that the plaintiff was estopped from arguing that the proceeds of a stock sale
constituted separate property for equitable distribution purposes when he had reported
it differently on a tax return. “We cannot, as a matter of policy ...permit parties to
assert positions in legal proceedings that are contrary to declarations made under the
penalty of perjury in income tax returns.” Buntzman, 12 N.Y.3d at 422.

Wenger v. L.A. Wenger Contracting Co., supra, involved a father and son
embroiled in a dispute over the ownership of various business entities. The plaintiff
son asserted a 31% shareholder interest. Unlike Respondent, however, the plaintiff in
Wenger filed nine years’ worth of corporate tax returns indicating his status as a 31%
shareholder in the defendant companies and, significantly, received K-1's from the
companies for that period. Under these circumstances, the plaintiff’s father and the
defendant companies were estopped from denying the plaintiff’s status as a
shareholder.

(2) The Appellant is bound by his W-2 filings.

Here as in Horowitz and Buntzman, Respondent filed seven years’ worth of tax
returns under the penalty of perjury, representing that he was only an employee and not
an owner of the Company. (R. 219.) The Respondent admitted that he knew that a W-

2 reflected his status as an employee. (R. 195.) Respondent’s accountant gave
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unrefuted testimony that Respondent was an employee because he receives a W-2,
“which is how an employee is paid”. (R.219.) Moreover, the Company never issued
a K-1 to Respondent (R. 195.). Respondent should be estopped from taking a position
directly contradictory to seven years’ worth of his own sworn representations to the
IRS. Zemel v. Horowitz, 11 Misc.3d 1058(A), 815 N.Y.S.2d 496 (Sup. Ct. N.Y. Co.
Mar. 2, 2006) (“[C]ourts have consistently held that a party is estopped from adopting
in court a position contrary to that previously asserted on his or her tax returns.”).

Any position that Respondent unwittingly filed an employee’s (rather than
an owner’s) tax return is without merit. In Zemel, the plaintiffs alleged that they
were “fraudulently induced” to report certain information on their tax returns by
the defendant. Rejecting the plaintiff’s argument, the court there noted that the
“plaintiffs ha[d] failed to submit any documentary evidence that [the defendant]
represented and/or counseled [the] plaintiffs with respect to the preparation of the
tax return.”

Here, Respondent’s case is similarly bereft of any documentary evidence
that his father influenced the preparation of seven years of Respondent’s tax
returns. To the contrary, Respondent admitted to the Court (on questioning by the
Judge) that he “signed” his personal tax returns, and admitted that he met with his

accountant before he did so. The accountant corroborated that testimony.
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Morebver, a plaintift “cannot hide behind a veil of ignorance when proper inquiry
and reasonable supervision” on his part “would have revealed the true
circumstances.” Pow Wow, Inc. v. N.Y. State Liquor Auth., 48 A.D.2d 612, 614,
367 N.Y.S.2d 291, 294 (1st Dep’t I§75). This is eépecially true in the case where
Appellant’s accountant explain that Appellant “was very involved in his tax return.
He was not the kind of client that just sends you a bundle of information. He was
very involved.” (R. 226.)

Furthermore, Respondent handled the payroll for the Company and he knew,
with each and every payroll, that he was an employee and not an owner who
receives a draw and not a payroll check. (R. 195.)

Here, Respondent knowingly signed and filed his swomn personal tax returns
for seven years and is estopped from changing his position in this action and
seeking to claim that he was an owner during that time.

(3) At most, Appellant is a
minority shareholder.

Even assuming, arguendo, that Appellant was not a mere employee, his
ownership interest could not exceed the 40% set forth in the Company’s Operating
Agreement. Schedule A to the Operating Agreement, which was signed by the

parties on or about March 7, 2003, defines the ownership interest allocated
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between the Appellant and Respondent at that time, as 40% and 60%, respectively.
(R. 875.)

The Operating Agreement supersedes any prior purported agreement entered
into by the parties. It is well settled that “where the parties have clearly expressed
or manifested their intention that a subsequent agreement, supersede or substitute
for an old agreement, the subsequent agreement extinguishes the old one and the
remedy for any breach thereof is to sue on the superseding agreement.” Northville
Industries Corp. v. Fort Neck Oil Terminals Corp., 100 A.D.2d 865, 867, 474
N.Y.S.2d 122 (2d Dep’t 1984) (quoting American Broadcasting-Paramount
Theatres v. American Mfrs. Ins. Co., 48 Misc.2d 397, 403, 265 N.Y.S.2d 76 (Sup.
Ct. N.Y. Cty. 1965), affd. 24 A.D.2d 851, 265 N.Y.S.2d 577, affd. 17 N.Y.2d 849,
271 N.Y.S.2d 284, cert. den. 385 U.S. 931, 87 S. Ct. 291.).

“[Wlhether the agreements rescinding the original [agreement] also effected
a discharge depends on the intention of the parties, deduced from the documents
and circumstances of their execution.” Mallard Const. Corp. v. County Fed. Sav.
& Loan Ass’'n, 32 N.Y.2d 285, 288, 344 N.Y.S§.2d 925 (1973). Under New York
law, a novation is a new contract replacing and extinguishing a prior contract and
requires proof of four elements: “(1) a previously valid obligation; (2) agreement

of all parties to a new contract; (3) extinguishment of the old contract; and (4) a
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valid new contract.” In re Balfour MacLaine Int’l, Ltd., 85 F.3d 68, 82-83 (2d Cir.
1996); see Old Oak Realty, Inc. v. Polimeni, 232 A.D.2d 536, 537, 648 N.Y.S.2d
665 (2d Dep’t 1996).

Therefore, even assuming arguendo, that the parties entered into a prior
valid agreement regarding the allocation of their interest in the Company, as
alleged by Appellant, that agreement was extinguished upon the parties entering
into the subsequent written Operating Agreement, which provides, in pertinent
part, as follows:

14.6 Entire Agreement. This Agreement together with
the schedules and appendices attached hereto constitutes
the entire agreement between the parties and supersedes
any prior agreement or understanding between them
respecting the subject matter of this Agreement.

(R. 871.)

The above language clearly and unequivocally extinguishes “any prior
agreement or understanding” between the Appellant and Respondent regarding the
allocation of their respective interest in the Company. See Citigifts, Inc. v.
Pechnik, 112 A.D.2d 832, 833, 492 N.Y.S.2d 752 (1st Dep’t 1985) (A contract, by
its terms, served as a novation of all prior and existing agreements where it
contained the sentence “[t}his agreement supersedés any current or previously

signed documents™); Northville Industries Corp. v. Fort Neck Qil Terminals Corp.,
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100 A.D.2d 865, 866-87, 474 N.Y.S.2d 122 (2d Dep’t 1984) (An agreement that
contained the language “[tlhis Agreement shall be in lieu of and shall supersede
any other agreements existing as of the date hereof...” served to supersede and
extinguish a prior contract.).

While Appellant claims that the Operating Agreement is of no value because
Appellant alleges “he did not have Schedule A when he signed the signature page”
(Appellant’s Brief at 17), he is, nonetheless, bound by the agreement that he
signed.

“A party who signs a written contract is conclusively presumed to know its
contents and to assent to them.” Renee Knitwear Corp. v. ADT Sec. Sys., 277
A.D.2d 215, 216, 715 N.Y.S.2d 341 (2d Dep’t 2000) (internal quotations omitted)
(quoting Metzger v. Aetna Ins. Co., 227 N.Y. 411, 416, 125 N.E. 814, 816 (1920).

“A party who enters into a written contract is bound by its stipulations and
conditions whether or not he or she reads the contract. ‘Ignorance through
negligence or inexcusable trustfulness will not relieve a party from his [or her]
contract obligations’ ”. Worcester Ins. Co. v. Hempstead Farms Fruit Corp., 220
A.D.2d 659, 660, 633 N.Y.S.2d 66, 67 (2d Dep’t 1995) (quoting Metzger, 227
N.Y. at 416, 125 N.E. at 816); see also American Motorists Ins. Co. v. Salvatore,

102 A.D.2d 342, 344-345,476 N.Y.S.2d 897 (Ist Dep’t 2010).
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VMoreover, a party cannot claim to have been mislead where the
misrepresentation could have been discovered through the exercise of due
diligence. See Danann Realty Corp. v. Harris, 5 N.Y.2d 317, 184 N.Y.S.2d 599
(1959); Cohen v. Cerier, 243 A.D.2d 670, 663 N.Y.S.2d 643 (2d Dep’t 1997).

In this case, not only was Schedule A part of fhe Operating Agreement, it
was expressly referenced by and incorporated therein. Section 1.34 of the
Operating Agreement defines Schedule A.

Schedule A to this Agreement setting forth the name,
address, Initial Capital Contribution, number of Units,

Initial Membership Interest and Initial Sharing Ratio of
each Member.

(R. 854). Moreover, Section 1.35 of the Operating Agreement, entitled “Sharing
Ratio”, specifically references Schedule A.

With respect to any Member, as of any date, the ratio
(expressed as a percentage) of (i) such Member’s Capital
Contribution to (ii) the aggregate Capital Contributions
of all Members, or such other ratio as shall be agreed by
all Members from time to time. The Initial Membership
Interest and Sharing Ratio of each Member is set forth in
Schedule A hereof, and Schedule A shall be amended as
necessary to conform to any changes thereof agreed to by
the Members. ..

(R. 854). Even those sections of the Operating Agreement concerning

contributions and capital accounts reference and incorporate Schedule A.
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8.1 Initial Contributions. Each member shall make the
Initial Capital Contribution described for that Member on
Schedule A at the time and on the terms specified in
Schedule A and shall perform that Member’s
Commitment, and shall receive the number of Units of
Membership Interest and Sharing Ratio described for that
Member on Schedule A...
(R. 861).

Here, Appellant does not allege that he was or is suffering from any mental
or physical disability or was underage, which prevented him from reading or
understanding the subject documents. To the contrary, Appellant makes much of
the fact that he is a graduate of the Kelly School of Business at Indiana University
(R. 147) and that he graduated with honors (R. 147-48). As such, the Appellant is
bound by the agreement that he signed.

Further, Appellant cannot claim that his failure to exercise due diligence was
a result of any alleged trickery or fraud. Simply stated, to the extent Appellant did
not see Schedule A, that was a result of his own ignorance, negligence, or
inexcusable trustfulness. Appellant’s cavalier attitude towards business will not
relieve him from what from legal obligation undertaken by him. Worcester Ins.

Co., 220 A.D.2d at 660, 633 N.Y.S.2d at 67 (quoting Merzger, 227 N.Y. at 416,

125 N.E. at 816); see also American Motorists, 102 A.D.2d at 344-345, 476

N.Y.S.2d 897.
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2. Appellant’s cause of action for a constructive
trust is not only untimely, but is also barred
because Appellant lacks standing and has
unclean hands (Second Cause of Action).

Appellant’s second cause of action, titled “Imposition of a Constructive
Trust” (R. 46), must fail as a matter of law.

(a) The Statute of Limitations bars any claim
for the imposition of a constructive trust.

“An action to impress a constructive trust is governed by the six-year
Statute of Limitations period provided under CPLR 213(1), that commences to run
upon the occurrence of the wrongful act giving rise to a duty of restitution and not
from the time the facts constituting the fraud are discovered.” Mattera v. Mattera,
125 A.D.2d 555, 556-57, 509 N.Y.S.2d 831, 833 (2d Dep’t 1986).

Appellant’s Brief limits his second cause of action to the guarantee of a loan
and the purchase of specific real estate.

In this case, Respondent borrowed through the SBA
obligating Bedbathstore.com LLC as a co-borrower on a

loan the proceeds of which were used to acquire 147
Sunrise Highway, Lynbrook, New York, titled to an

entity wholly owned by Respondent. ... However, none
of the proceeds of the loan have actually benefited the
Company.

(Appellant’s Brief at 49.) In this case, conditional approval for the SBA loan was

provided on February 13, 2003 (R. 567-77), and the property known as 147
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Sunrise Highway, Lynbrook, New York was mortgaged on June 12, 2003 (R. 605-
26). Thus, the conduct Appellant complains could not have occurred any later than
June 12, 2003.

Therefore, based on the six-year statute of limitations described above, the
last day for Appellant to commence an action claiming a right to the imposition of
a constructive trust was June 12, 2009. Because Appellant did not commence this
action until January S5, 2011 (R. at 41), the claim is time-barred.

(b) Appellant lacks standing to bring a
cause of action for a constructive trust.

Even if, arguendo, Appellant’s claim was not time-barred, and Respondent
had diverted the Company assets for his own enrichment, the Appellant cannot
maintain this action.

First, for the reasons described in the above Counter Statement of Facts,
Appellant is a mere employee, and therefore cannot have been harmed by any
misuse or fraudulent transfer of the Company funds.

Second, even if Appellant has some ownership interest in the Company, he
has sued only in his personal capacity, and not derivatively. Therefore, he may not
recover for the any injury purportedly suffered by the Company. Further,
Appellant has alleged no injury independent of what'ever claim the Company may

have, and therefore may not collect personally.
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4The New York Court of Appeals has explained that “{f]or a wrong against a
corporation a shareholder has no individual cause of action, though he loses the
value of his investment or incurs personal liability in an effort to maintain the
solvency of the corporation”. Abrams v. Donati, 66 N.Y.2d 951, 953, 498
N.Y.S.2d 782, 783 (citing Citibank v. Plapinger, 66 N.Y.2d 90, 93, n. *, 495
N.Y.S.2d 309 (1985); General Motors Acceptance Corp. v. Kalkstein, 101 A.D.2d
102, 474 N.Y.S.2d 493 (1st Dep’t 1984), appeal dismissed 63 N.Y.2d 676 (1984);
Fifty States Mgt. Corp. v. Niagara Permanent Sav. & Loan Assn., 58 A.D.2d 177,
396 N.Y.S.2d 925 (4th Dep’t 1977), see also Frederick v. Fried, 308 A.D.2d 507,
508, 765 N.Y.S.2d 371, 372 (2d Dep’t 2003); Baltus-Appellantson v. Credit Suisse
First Boston, LLC, 116 F. App'x. 308, 309 (2d Cir. 2004) (applying New York
Law) (“It is well-settled that shareholders lack standing to assert individual claims
based on injury to the corporation.)

The same is true in closely-held corporations, such as the Company in this
case. Brancaleone v. Mesagna, 290 A.D.2d 467, 468, 736 N.Y.S.2d 685, 687 (2d
Dep’t 2002) (“A shareholder, even in a closely-held corporation, may not recover
in his or her individual capacity for the corporation’s losses.”) (citing Abrams v.

Donati, 66 N.Y.2d 951, 953, 498 N.Y.S.2d 782, 783).
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This rule is applied so stringently that, even where, as here, “allegations of
mismanagement or diversion of assets by officers or directors to their own
enrichment, without more, plead a wrong to the corporation only, for which a
shareholder may sue derivatively but not individually. Abrams, 66 N.Y.2d at 953,
498 N.Y.5.2d at 783; citing as examples Niles v. New York Cent. & Hudson Riv.
RR. Co., 176 N.Y. 119, 68 N.E. 142 (1903); Carpenter v. Sisti, 45 A.D.2d 529,
531,360 N.Y.S.2d 13 (Ist Dep’t 1974).

It is well established that a complaint containing allegations “which confuse
a shareholder’s derivative and individual rights will, therefore, be dismissed”.
Abrams, 66 N.Y.2d at 953, 498 N.Y.S.2d at 783.

In this case, Appellant asserts a personal right to the imposition of a
constructive trust on property that, according to Appellant’s own assertions,
properly belong to the Company, not to Appellant personally. In his Verified
Complaint, Appellant complains of Respondent’s alleged use of “funds and assets
that belong to the company...”. (R. 47.) Similarly, in his Appellant’s Brief,
Appellant limits his second cause of action to property allegedly belonging to the
Company.

In this case, Respondent borrowed through the SBA
obligating Bedbathstore.com LLC as a co-borrower on a

loan the proceeds of which were used to acquire 147
Sunrise Highway, Lynbrook, New York, titled to an
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entity wholly owned by Respondent. ... However, none

of the proceeds of the loan have actually benefited the

Company.
(Appellant’s Brief at 49.) Thus, much like in his Verified Complaint, Appellant
has framed his second cause of action as one for the benefit of the Company and
not for himself.

Therefore, it is clear that the allegations of the verified complaint “confuse a

shareholder’s derivative and individual rights” and should be dismissed. Abrams,

66 N.Y.2d at 953, 498 N.Y.S.2d at 783.

(c) The cause of action is barred
by Appellant’s unclean hands.

Finally, even if Appellant could pursue a constructive trust personally, rather
than derivatively, his claim would still be barred. “Where a plaintiff has
committed breaches of fiduciary duties owed to a defendant, the doctrine of
unclean hands applies to bar such plaintiff from seeking relief on his or her
equitable claims.” Ross v. Moyer, 286 A.D.2d 610, 611, 730 N.Y.S.2d 318, 318
(2d Dep’t 2001).

In Ross, the plaintiff seeking injunctive relief was found to have breached
his fiduciary duty by taking commissions in an amount larger than his determined
share. Id. This Court determined that where a plair;tiff has breached its fiduciary

duty, that plaintiff is deemed to have unclean hands and is therefore barred from
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seeking equitable relief. Ross, 730 N.Y.S.2d at 318.

The same is true in this case. The Record demonstrates, through testimony
of Respondent (R. 249-49) and admissions by Appellant (R. 198-99), that
Appellant has misappropriated corporate assets, a cfear violation of his fiduciary
duties. As such, Appellant comes to the Court with unclean hands and lacks a
likelihood of success on the merits.

3. Appellant’s claim for an accounting not only

lacks an allegation of breach of a fiduciary duty;
it is also time barred (Third Cause of Action).

Appellant’s third cause of action, titled “Accounting” (R. 46), while vague,
presumably seeks to force Respondent to demonstrate how Company funds were
expended and to return allegedly pilfered funds in Respondent’s possession. The
claim must fail as a matter of law.

“The right to an accounting is premised upon the existence of a confidential
or fiduciary relationship and a breach of the duty imposed by that relationship
respecting property in which the party seeking the accounting has an interest.”
AHA Sales, Inc. v. Creative Bath Products, Inc., 58 A.D.3d 6, 23, 867 N.Y.S.2d
169, 182 (2d Dep’t 2008) (internal quotation marks omitted) (quoting LoGerfo v.
Trustees of Columbia Univ. in City of N.Y., 35 A.D.3d 395, 397, 827 N.Y.S.2d

166 (2d Dep’t 2006) (quoting Palazzo v. Palazzo, 121 A.D.2d 261, 265, 503
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N.Y.S..’Zd 381 (1st Dep’t 1986))).

Accounting is an equitable remedy “predicated on claims of breach of
fiduciary duty.” Evans v. Perl, 19 Misc. 3d 1119(A), 862 N.Y.S.2d 814 (N.Y.
Sup. Ct. 2008). As such, it may only survive when the underlying claims of
breach of a fiduciary duty survive. Id; AHA Sales, 58 A.D.3d 6, 23, 867 N.Y.S.2d
169, 182.

In this case, not only has Appellant failed to plead a cause of action for
breach of a fiduciary duty, but, even if Appellant had done so, the claim would be

time-barred.

First, for the reasons described in the above Counter Statement of Facts,
Appellant is a mere employee, and therefore is not owed a fiduciary duty by
Respondent with respect to corporate funds and assets.

Second, “[a] breach of fiduciary duty claim is governed by either a three-
year or six-year limitation period, depending on the nature of the relief sought.
The shorter time period applies where fnonetary relief is sought, the longer where
the relief sought is equitable in nature.” Carlingford Ctr. Point Associates v. MR
Realty Associates, L.P., 4 A.D.3d 179, 179-80, 772 N.Y.S.2d 273, 274 (1st Dep’t
2004) (internal citation omitted) (citing Yatter v. William Morris Agency, Inc., 256

A.D.2d 260, 261, 682 N.Y.S.2d 198, 199 (Ist Dep’t 1998); Kaszirer v. Kaszirer,
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286 A.D.Zd 598, 598, 730 N.Y.S.2d 87, 88 (1st Dep’t 2001); accord Roslyn Union
Free School Dist. v. Barkan, --- N.Y.3d ----, 2011 N.Y. Slip Op. 03646, 2011 WL
1639371 (Court of Appeals, May 3, 2011) (as of the date of the Brief, the decision
was uncorrected subject to revision before publication in the New York Reports).
Where, as here, a plaintiff pursues an accounting merely to determine the
amount of damages “the shorter, three-year limitations period” applies.
Carlingford Ctr., 4 AD.3d at 179-80, 772 N.Y.S.2d at 274 (citing Lex Tenants
Corp. v. Gramercy N. Associates, 284 A.D.2d 278, 726 N.Y.S5.2d 852 (Ist Dep’t
2001); accord Roslyn Union.
Appellant’s Verified Complaint states that:
Beginning in 2004, defendant has used his position as a
member of Bedbethstore.com, LLC to use funds and
assets that belong to the Company for his own personal
use and without the consent and full knowledge of
plaintiff.
(R. 48.) The complaint is without any further allegations of specific wrongdoing,
much less a breach of Respondent’s alleged fiduciary duty. In fact, the only
allegation of a specific improper use of corporate funds or assets is the acquisition
of “147 Sunrise Highway, Lynbrook, New York, titled to an entity wholly owned

by Respondent” (Appellant’s Brief at 49), which occurred prior to 2004. Thus,

there are no actual allegations of wrongdoing for the period of time “[bleginning in
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2004

However, even if allegations of later wrongdoing had been alleged, they
would have to have occurred during or after 2008 to be actionable. Appellant did
not commence this action until January 5, 2011 (R. at 41). As the three-year
statute of limitations applies, Appellant has failed to state a cause of action for any
breach of fiduciary duty prior to January 5, 2008. Appellant has not alleged any
breach after this date, and as such, his claim has no merit.

Even if, arguendo, this Court were to find the six-year statute of limitations
applies, Appellant would still lack a likelihood of success on the merits, as
Appellant has failed to state a cause of action for any breach of fiduciary duty prior
to January 5, 2005. Appellant has not alleged any breach after this date, and as
such, his claim has no merit.

B.  The trial court properly determined that Appellant
has failed to demonstrate irreparable harm.

The trial court properly determined that “Michael [the Appellant] has also
failed to demonstrate that his alleged injuries are not compensable by money
damages.” (R.9.)

Irreparable injury is an injury that is neither remote nor speculative, but
rather actual and imminent. See, e.g., Khan v. State University of New York Health

Science Center at Brooklyn, 271 A.D.2d 656, 706 N.Y.S.2d 192 (2d Dep't 2000)
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(univérsity employee's motion to preliminarily enjoin defendant from taking any
retaliatory personnel action against him was denied where allegations of
irreparable harm—if he lost his faculty position he would have to leave the
metropolitan area and would be unable to prosecute his claim—were wholly
speculative and conclusory); United Car & Limousine Foundation, Inc. v. New
York City Taxi and Limousine Com'n, 178 Misc. 2d 734, 680 N.Y.S.2d 815 (Sup.
Ct. 1998) (plaintiff’s contention that it would be irreparably harmed was
speculative absent competent proof that its members would not be able to afford
the increased insurance premiums to obtain mandated additional coverage).

The natural corollary to this rule is there can be no irreparable harm where
the injury has already been sustained. See, e.g., Allen v. Pollack, 289 A.D.2d 426,
427, 735 N.Y.S.2d 147, 148 (2d Dep't 2001) (lower court erred when it required
defendants to repay excess compensation they took in 1998 and 1999); APP China
Group Ltd. v. Bondholder Commc'ns Group, Inc., 7/15/04 N.Y.L.J. 18, col. 1 (Sup.
Ct, N.Y. County) (preliminary injunction enjoining defendant from violating
confidentiality provisions of agreement not warranted where confidential
information plaintiff sought to protect had already been widely circulated in the
financial press); Rodriguez v. City of New York, 12/1/04 N.Y.L.J. 25, col. 1 (Sup.

Ct., Bronx County) (no irreparable harm found where expert engineer concluded
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that damage to plaintiff’s home from the construction on the adjacent property was
so extensive that her home was already destroyed and had to be replaced).

The irreparable injuries Appellant fears are either too remote or speculative
for consideration, or have already occurred.

Appellant states that, absent injunctive relief,

... the fate and future of the Company and the livelihood
of 20 individuals may be lost, and the value of
Appellant’s membership interests in the Company also
lies in the balance and resolution of this matter. Further,
the reputation of the Company, relationships with
existing customer and vendors, as well as control of
Appellant’s business concept and confidential trade
secret information, are at risk.
(Appellant’s Brief at 54.)

The Court’s determination that Appellant will not suffer irreparable harm,
but that Respondent will, if preliminary injunctive relief is granted, “is buttressed
by its observations of [Appellant’s] temperament and demeanor throughout these
proceedings.” (R. 9.) As stated above, the Company is the culmination of
Respondent’s forty-three year career dedicated to the sale of bedroom and
bathroom textiles. (R. 233; 355.) A career he started in 1968, when he began
working at his parent’s store, Mildred’s, in Brooklyn. (R. 233.) Respondent

worked for his parents for thirty-one years before purchasing the family business in

1999 for $477,000. (R. 355; 233.) He continued to operate Mildred’s through
50



2004.’ (R. 234; 918.) The success of Mildred’s and now the Company is directly
attributable to the Respondents dedication, hard work, and lifetime of experience.

In addition, when Respondent formed the Company, Respondent also cashed
in his retirement plan, valued at approximately $800,000, and invested it in the
Company. (R.258;360.) Respondent has taken all of the risk while Appellant has
none. At most, the trial court properly determined that Appellant’s damages are
compensable by money. Finally, as Appellant concedes in his Complaint,
Respondent controlled the Company from its inception. (R. 36.)

Thus, the idea that, Appellant’s absence from the day-to-day operations of
the Company will cause the Company to be lost, or even diminish in value, is
unfounded and seriously mischaracterizes the Record on Appeal.

Similarly, even if Appellant had some right to the Company’s “business
concept and confidential trade secret information”, there is no reason Respondent
would make such information public, as it would only ruin his own business and
investment.

Appellant further argues that,

Respondent terminated Appellant from the Company
(and removed his access to the entire Bedbathstore.com,
LLC computer network) solely in reliance on the lower

court’s decision. Respondent is clearly attempting to
persist in improper conduct and, absent a preliminary
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injunction, there is no assurance that Appellant will be
able to stay in business.

(Appellant’s Brief at 54.)

First, it cannot be overlooked that, despite the trial court’s Order, which
vacated the temporary restraining order on or about J anuary 14, 2011, the parade of
calamities that Appellant claimed would occur, simply have not come about.
Second, to the extent Appellant’s exclusion from the Company does have negative
repercussions, they must have already occurred.

C.  The trial court properly determined that
the equities do not favor the Appellant.

This argument was already rejected by the trial court, which assessed the
credibility of both Appeliant and Respondent, and determined that,
It could well put the financial well-being of the other
LLC employees at risk if control of the Company were
transferred from [Respondent] to [Appellant], given that
[Appellant] has not operated the company in the past and
does not have the breadth and depth of experience that
[Respondent] has.
(R.9)

There can be no legitimate claim that the equities are in Appellant’s favor.

Even if all the harms alleged by Appellant were to come true, Appellant will, at
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most,’ have lost a $5,000 initial investment,® a paltry sum compared to the
extraordinary financial sacrifices Respondent has made. Similarly, at fifty-eight
years old, the Company is the only remaining remnant of Respondent’s career.
The Company embodies his life savings and his life’s work. It also embodies
substantial financial risks that Respondent has taken on its behalf, indeed,
intertwined with the success of the Company is Respondent’s Woodmere home
and many of his personal assets. Appellant on the other hand, at thirty-one years
old, will, at the most, be down $5,000 with his entire professional life ahead of
him. Considering Appellant’s demonstrable thirst for power and his penchant for
criminal behavior, there is no conceivable reason to prevent Respondent, who has
run each iteration of the family business for decades, from continuing his position

as CEO and restoring the Company to its pre-lawsuit form.

i At indicated in the above Counter Statement of Facts, while Appellant claims he
contributed $5,000 in proceeds from a legal settlement, he offered no evidence that such a
contribution was made.
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CONCLUSION

Based on the foregoing, the decision and order of the trial court should be

affirmed in all respects.

Dated: Garden City, New York
May 19, 2011

JASPAN SCHLESINGER LLP
Attorneys for Defendant-Respondent

Steven#R. Schlesinger, Esq.
Jared A. Kasschau, Esq.
Seth A. Presser, Esq.

300 Garden City Plaza
Garden City, New York 11530
(516) 746-8000
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