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QUESTIONS PRESENTED

Whether the lower court erred when it found that Plaintiff-appellant did not
establish the elements necessary for a preliminary injunction when the
documentary evidence included: (a) member certificates that reflect Plaintiff-
appellant is the 80% owner of Bedbathstore.com, LLC; (b) banking information
and his contribution of the business concept to the limited liability company; and
(c) other proof corroborated by the lower court-appointed neutral director that
Defendant-respondent was jeopardizing the existence of the company through
mismanagement, waste and fraud.

Whether it was error and contrary to the weight of the credible evidence
when the lower court denied Plaintiff-appellant’s motion (and inexplicably granted

Defendant-respondent rights which he did not have and did not seek).
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PRELIMINARY STATEMENT

On this appeal, Plaintiff-appellant Michael Reichman (“Appellant”) is
asking this Court to apply well-established principles of law by reversing the lower
court’s March 11, 2011 decision and granting a preliminary injunction under these
circumstances, where Appellant’s ownership in the limited liability company
Bedbathstore.com, LLC (the “Company”) cannot reasonably be disputed.

As Appellant conclusively showed before the lower court: (a) he is the 80%
owner of the Company; and (b) Defendant-respondent Paul Reichman
(“Respondent”) concocted an incredible story out of whole cloth which collapses
under the weight of his lies, his misrepresentations, and his oppressive conduct
toward Appellant who is his son - - who he was able to oppress because of the
relationship. The lower court’s decision in denying Appellant’s motion for a
preliminary injunction was arbitrary, capricious, and an abuse of discretion, and

“cannot be sustained.

This is not the case of a “coup” by Appellant. Rather, it is a case of an
obvious systematic “‘coup” by Respondent over time and through deceptive,
manipulative, and oppressive means.

As demonstrated at the hearing before the lower court as well as through the

related motions, Appellant showed: (a) a likelihood of success on the merits; (b)
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irreparable injury absent the granting of an injunction; and (c) a balancing of the
equities in his favor. Nevertheless, the lower court denied Appellant’s motion.

Not only was the lower court’s order erroneous, but it has also created a
severe hardship and prejudice to Appellant to such an extreme that it has resulted
in the complete stripping of his rights as an owner of the Company that he founded
and as the Chief Operating Officer of the Company. Respondent terminated
Appellant with the lower court’s “blessing” and even had the temerity to cancel
Appellant’s health insurance, remove Appellant’s name from the Company website
as a co-founder of the Company, and locked Appellant out of his office as well as
Company computers, bank accounts, and emails.' Appellant has continuing
financial obligations in behalf of the Company from which the lower court
effectively threw him out. Appellant put his entire career and sweat equity into the
Company, which he founded and built, and the lower court swept it away in its
baseless decision. In commencing this action, Appellant was only seeking to
salvage the Company and his interest therein, but the lower court entered a
decision which effectively cost Appellant his livelihood, his career, his benefits,
and the Company he founded. On Appellant’s motion for a preliminary injunction,

the lower court granted Respondent the ultimate relief which he could only have

' This Court has already recognized the viability of Appellant’s appeal in its April 14, 2011
decision on Appellant’s motion to this Court for injunctive relief by, inter alia, reinstating
Appellant’s salary and health insurance benefits, and placing restrictions on Respondent.
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obtained after trial. The lower court exceeded its authority as it essentially placed
itself in the position of a Director in dectding how the Company should be run. In
so doing, the lower court has crippled the Company and crippled Appellant!

Notably, during the hearing, Appellant had complained about oppressive
conduct being engaged in by Respondent, supporting his entitlement to the
injunctive relief being sought. On that basis, the lower court ordered that an
independent neutral third party, Kathryn Meng, Esq., be appointed as an officer
and director of the Company. Ms. Meng observed Respondent’s conduct first-
hand, validated Appellant’s testimony, and reported it to the lower court. Ms.
Meng’s affirmation (R. 1097-1105) and testimony established the irreparable harm
which Appellant would suffer absent the granting of an injunction as a matter of
law. The lower court inexplicably completely ignored Ms. Meng’s report!

Absent the granting of the relief sought herein, Appellant will be irreparably
harmed. Without Appellant’s unique skills, expertise, and experience that he
brings to the Company through his nine years with the Company, Appellant does
not believe that the Company will remain viable. Appellant believes that
Respondent’s conduct is damaging the Company’s online reputation which
Appellant has always taken care to uphold. Appellant remains the sole personal
guarantor on the Company’s American Express account and he is aware that the

Company is not making payments to American Express as it did while he was

4
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acting as Chief Operating Officer. Respondent has harmed Appellant’s reputation
by informing vendors that he terminated Appellant from the Company. Appellant
built the Company and Respondent is tearing it down by his conduct, using the
lower court’s decision as a sword and shield!

The bottom line is that the Stock Certificates No. 1 (establishing Appellant
as the 80% owner of the Company) and 2 coupled with the Operating Agreement
reflecting Appellant and Respondent with managing member status coupled with
Appellant’s conduct vis @ vis his position, duties, and responsibilities to the
Company confirm Appellant’s ownership as a matter of law and far outweighs
Respondent’s meritless argument that Appellant’s tax filings have any bearing
whatsoever on the ownership issue. The lower court’s decision defies logic based
on the overwhelming credible evidence against it and should be reversed.

The reversal of the lower court’s arbitrary, capricious, and erroneous
decision is essential t0 Appellant’s rights as, if this relief is not granted, he will
never be able to recover his rights from the outrageous injustice which has been

caused by the lower court’s decision.
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SUMMARY OF THE ARGUMENT

The underlying action as set forth in Appellant’s verified complaint states
causes of action for: (a) a declaratory judgment that Appellant holds 80% of the
membership interests in the Company; (b) the imposition of a constructive trust
upon any property acquired by the use of assets belonging to Appellant or in which
Appellant has an equitable interest; (3) an accounting of the revenue, expenses
incurred and profits earned by Bedbathstore.com, LLC since its formation; and (4)
a permanent injunction enjoining Respondent from conducting himself as the
managing member of Bedbathstore.com, LLC except to the extent as authorized
by the holder of the majority of members interests in the company.

As demonstrated at the hearing on Appellant’s preliminary injunction
motion before the lower court and in Appellant’s original moving papers (R. 21-
115), the Respondent is clearly attempting, in bad faith, to continue his pattern of
mismanagement and waste in violation of the rights of Appellant. Absent a reversal
of the lower court’s decision, there is no assurance that the business will be able to
be maintained pending trial. Such interference with an ongoing business as
engaged in by Respondent, particularly one involving a unique product offering
and an exclusive web presence, risks irreparable injury and is enjoinable.

In view of all of the submissions, Appellant showed: (a) a likelihood of

success on the merits, (b) irreparable injury absent the granting of the temporary

6
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restraining order and injunction, and (c) a balancing of the equities in his favor.
Under these circumstances, the lower court’s decision must be reversed, and this

Court should grant injunctive relief as set forth below.
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STATEMENT OF THE FACTS

A. Background of the Dispute

Appellant and Respondent entered into an agreement to own and operate an
online retail store engaged in selling among other things thermal curtains,
comforter sets, bedding, quilts and bathroom accessories and similar items. (R.
156-159; 44-45) Pursuant to the aforesaid agreement, on or about January 10,
2002, the parties formed Bedbathstore.com LLC (the “Company”), a duly formed
ltmited liability company existing by virtue of the laws of the State of New York.
(R. 158-159; 44; 477)

The parties, who are father (the Respondent) and son (the Appellant), are the
holders of 100% of the membership interests in the entity Bedbathstore.com, LLC,
a New York limited liability company with its principal place of business located
at 147 Sunrise Highway, Lynbrook, New York.

Pursuant to the agreement between the parties, for his contribution to the
venture (the development and use of his business concept and trade secret
information), Appellant was allocated 80 units of the membership interests in the
Company and Respondent was allocated 20 units. (R. 16; 479; 481) These
ownership interests are reflected on the original membership interest certificates
introduced in evidence of the lower court. Respondent contends that Appellant has

no ownership interest whatsoever in the Company.
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B. Appellant’s Contribution to the Company

Appellant 1s a 2001 graduate of a four-year course study at Indiana
University’s Kelley School of Business, where he became familiar and adept 1n
creative design, internet, and web development during his years of study at the
University. (R. 147-149; 43) Appellant singlehandedly developed the idea for the
Bedbathstore.com website. (R. 148: 156; 160) In August 2001, after graduating
from college, he opened the website for e-commerce, which is when the
Company’s sales started. (R. 337)

At that time, Respondent operated a Brooklyn store with the name Mildred’s
For Fine Linens, Inc., which he purchased from his parents, and only believed in
retail; he did not believe in the internet and had no web skills. (R. 194-196)*
(Consistent with this conclusion is the fact that, when the operation moved to
Lynbrook, he only wanted to build a retail store). (R. 158-163) Thus, when
Bedbathstore.com, LLC was formed, Respondent did not “give” Appellant 80% of
the Company; rather, Appellant and Respondent decided it should be Appellant’s
Company because it was his idea but that Respondent would receive a 20% interest

in the Company because he was Appellant’s father and because he already owned

an operating retail store.

2 Mildred’s For Fine Linens, Inc. was entirely separate from Bedbathstore.com, LLC and has no
legal relationship with Bedbathstore.com, LLC. It was merely an arms length vendor to

Bedbathstore.com, LLC.
9
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Pursuant to the agreement between the parties, Appellant is the co-owner,
co-founder, managing member and Chief Operating Officer of Bedbathstore.com,
LLC. Appellant had performed the day-to-day duties of Chief Operating Officer of
Bedbathstore.com, LLC since 2002. (R. 149; 164) The Company now employees
20 people. (R. 172)

From 1its formation to the present, Bedbathstore.com, LLC has been
successful through the employment and utilization of Appellant’s business concept
and trade secret information including the use of the domain Bedbathstore.com. (R.
45) The annual gross receipts of the Company has increased impressively from its
formation to the present.

C. How the Dispute Materialized

Notwithstanding the company’s success, Respondent, beginning in 2004,
used his position as a member of Bedbathstore.com, LLC to use funds and assets
that belong to the Company for his own personal use and without the consent and
full knowledge of Appellant. (R. 175-178; 515; 517; 45-46; 47, 48; 49)
Respondent also used his position as a member of Bedbathstore.com, LLC to

engage 1n activities that impact the operations and profitability of the Company

without the consent and knowledge of Appellant. (R. 175-178; 515; 517; 45-46;

47; 48; 49)

10
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The parties have grown to become dramatically at odds over the
management and control of the Company, the utilization of its assets, the execution
of its core competency and agreed upon business plan, and the general day-to-day
operations of the business. (R. 178-180; 196-200; 208-210; 213-215; 45-46) It
has been uncovered that the Respondent has used his position as a member of
Bedbathstore.com, LLC in disregard of Appellant’s rights and to secretly profit
without the consent and knowledge of Appellant. (R. 175-178; 515; 517; 45-46;
48; 49)

Respondent’s pattern and series of acts constitute the systematic stripping of
the Company’s working capital which has made day-to-day operations nearly
unworkable for Appellant as the Chief Operating Officer’ and an equity holder. (R.
175-178; 515; 517; 45-46; 48; 49)

D. Respondent’s Story Is Not Believable

1. Respondent’s Elaborate Story: Establishing The Heist

In a nutshell, Respondent’s incredible concocted story based solely on
his testimony (which flies in the face of the documentary evidence) is as follows:

(a) Upon formation of Bedbathstore.com, LLC in 2002,
Respondent decided to “hide” his assets from his wife by “giving” Appellant an

80% membership interest, because he was contemplating a divorce (but

’ Appellant remains the Chief Operating Officer of Bedbathstore.com, LLC notwithstanding

Respondent’s unauthorized termination of him.
11
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admittedly, he never mentioned this to the Appellant and, notably, he never got
divorced).* (R. 358-361)

(b) Notwithstanding the stock certificates reflecting an 80/20
membership interest ownership in Appellant, Respondent testified that he believed
that Appellant had a 15% ownership interest in 2002.° (R. 162; 262)

(c) Respondent testified that, when he was seeking to obtain an
Small Business Administration (“SBA™) loan to acquire the building in Lynbrook,
he was told by the broker that Appellant could not be an owner of the Company
because he had been “accused” of a felony (R. 328) (while in college).6

(d) Respondent testified that when he told Appellant what he had
been told by the SBA lender, Appellant responded by stating, “Do what it takes,”

which Respondent took as Appellant’s consent to “gift” his membership interest to

* Respondent’s contention that he decided to give Appellant 80% of Bedbathstore.com, LLC to
hide his assets from his wife is a lie but, in any event, makes absolutely no scnse in light of the
fact that Bedbathstore.com, LLC was a mere start up entity with no substantial physical assets
and only an idea. Notably, there is no evidence that Respondent hid any other assets from the
wife, such as his ownership in Mildred’s For Fine Linens, Inc.

5 Respondent’s testimony in this regard flies in the face of the Bedbathstore.com, LLC 2002 tax
return signed by Respondent in which he identified himself as the 100% owner. By virtue of this
testimony, Respondent admitted that he filed a false document with the IRS,

¢ Appellant had been arrested in Indiana for misdemeanor drunk driving and marijuana
possession (in 1997) while he was in college, when he was “young and stupid”. (R. 42)
Respondent testified that the mere accusation of a felony was enough to prohibit borrowing from
the SBA. (R. 328) Nevertheless, this was hearsay testimony and should not have been
considered by the lower court. In any event, it is a lie!

12
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Respondent (which Respondent for some unknown reason believed at the time was
40%).

The lower court inexplicably appeared to be sympathetic to Respondent’s
position apparently because, purportedly, he put his life savings into the Company
which arguably is consistent with his position. However, Respondent’s testimony
in this regard is entirely inconsistent with the timeline. He testified that he put his
entire life savings into the Company in 2002. (R. 359) He later testified, without
foundation, that he put his life savings into the Company in accordance with the
SBA loan in late 2003. (R. 360) Respondent argued that since, as he testified, his
home was pledged, he redeemed his pension, he took out a second mortgage on his
home, and he cashed in a life insurance policy, he has everything at risk. While the
Respondent may very well be at risk, he re-wrote history in an effort to bootstrap
his claim of ownership, and his actions do not alter the fact that the Appellant has
an 80% ownership interest in the Company.

Bedbathstore.com, LLC started in a basement and, for its operations, needed
nothing more that some office space and a small warehouse. It did not need prime
retail space for its operations. It leased computers, telephones, and technology and
there was no initial monetary outlay whatsoever to start the business.
Nevertheless, in 2003, when the Respondent decided to take out an SBA loan to

acquire a high profile retail building on Sunrise Highway in Lynbrook, New York,

13
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it was his intention -- not the Appellant’s -- to open a retail store. The Appellant
strongly disagreed with the Respondent’s decision, realizing that it was doomed to
failure and that the internet business was the only way to go, and Appellant told
Respondent so. Nevertheless, Respondent bought the building. Respondent
cashed in his investments to buy the building (which was a vacant warehouse
which had to be completely renovated for a retail store, which closed after three
years of losses), which is owned by a different entity, BBS Realty, LLC, not
Bedbathstore.com, LLC. Respondent did not make a financial investment in
Bedbathstore.com, LLC in any manner whatsoever. (R. 940)

Thus, Respondent invested in a lark, in a hunch, for a “brick and mortar”
retail store in which Appellant did not believe. Respondent made no investment
whatsoever -- not with his time or his finances -- in the internet company,
Bedbathstore.com, LLC.

The lower court should have considered the Respondent’s testimony and
legal position not credible in light of the documentary evidence and the testimony
during the hearing, coupled with his open admission of perpetrating a fraud on his
family members and on the public for nine years in representing that Appellant is

not a member of Bedbathstore.com, LLC.

14
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2. The Timeline: Establishing Respondent’s Lies

The timeline involved in this matter conclustvely establishes the entitlement
to the relief sought by Appellant and that Respondent’s contention collapses under
the weight of the evidence against him.

The documentary evidence indicates that Bedbathstore.com, LLC was
formed on or about January 9, 2002. (R. 158-159; 44; 447) Shortly thereafter,
member units were issued by fully executed certificates dated January 14, 2002,
reflecting Appellant was allocated 80% of the membership interests (Certificate
No. 1) and Respondent was allocated 20% (Certificate No. 2) for their respective
contributions. (R. 159-160; 45; 479; 481) The certificates contain a raised seal,
and the originals were introduced into evidence. It should be noted that there are
no other fully executed member unit certificates in this matter, and these are the
only documents evidencing ownership signed by both parties.

The documentary evidence establishes that, in late 2002, Respondent began
speaking with a lender for an SBA loan about obtaining financing to be used for
the purchase of the Lynbrook property. To obtain such financing, initially, he only
produced the financial statement from Mildred’s For Fine Linens, Inc. to the SBA

lender’s broker. Ar this time, Appellant had an 80% ownership interest in

Bedbathstore.com, LLC.
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While Respondent was continuing to seek SBA financing, in early 2003,
without Appellant’s authorization, Respondent instructed the attorney for
Bedbathstore.com, LLC, David Kaplan, Esq. (“Kaplan™), to issue new certificates
to Respondent and Appellant reflecting 85 shares for Respondent and 15 shares for
Appellant.” Pursuant to his letter dated January 29, 2003 to Respondent, Kaplan
issued new stock certificates (No. 3 and 4) (R. 483) reflecting those interests and
asked Respondent to return Stock Certificates 1 and 2. Appellant refused to sign
these new certificates, thereby retaining his 80% membership interest.

On February 13, 2003, Respondent received a fax from the SBA lender
which included a commitment letter for the purchase of the Lynbrook property.
(R. 539) The commitment letter reflects that Respondent was the “100%
stockholder/member” of Bedbathstore.com, LLC. Thus, there is no question that,
prior to and as of that date, Respondent had already misrepresented his ownership
to the SBA lender (since, as of that date, Appellant  owned 80% of
Bedbathstore.com, LLC).

On March 7, 2003, the signature page of the Bedbathstore.com, LLC
Operating Agreement was faxed from Kaplan to Respondent at his Brooklyn store

and faxed back to Kaplan. (R. 736) Both Respondent’s and Appellant’s signatures

" Respondent testified he did this because he wanted “to give Appellant a bigger interest in the
Company.” (R. 258) If, as Respondent testified, Appellant did not have any ownership interest
as of that date, his testimony that Appellant should have a “bigger” interest makes no sense.
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appear on that page. No other pages from the Operating Agreement reflect that
they were faxed, not even the last page (Schedule A) which shows Respondent as
owning 60 units and Appellant owning 40 units. The Operating Agreement
reflects at Section 7.1 that both Appellant and Respondent are the only Managing
Members. Appellant testified that he did not have Schedule A when he signed the
signature page. Thus, as of this date, Appellant still owned 80% of the Company.

On or about March 14, 2003, Respondent, without Appellant’s authorization,
instructed Kaplan to issue new stock certificates for Bedbathstore.com, LLC
reflecting 60/40 ownership in Respondent’s favor. Kaplan did so (R. 490) and
asked Respondent to return Stock Certificates No. 1, 2,3, and 4. Appellant refused
to sign these new certificates, thereby retaining his 80% interest.

The import of Kaplan's March 14, 2003 letter must be underscored and
should not be lost upon this Court (although it was completely lost upon the IOWer

court):

(1) It establishes conclusively that Respondent had misrepresented his
ownership interest to the SBA since the SBA lender had is;ued a commitment
letter on February 13, 2003 reflecting Respondent as 100% owner; and

(2) It establishes that Respondent’s testimony, that he was told that

Appellant could not be an owner of Bedbathstore.com, LLC because he had been

accused of a felony, is not credible and an outright lie since Respondent had
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already misrepresented to the SBA lender that he was the 100% owner when,
thereafter, he was still attempting to change the ownership of Bedbathstore.com,
LLC to give Appellant a 40% interest.®

Thus, Respondent’s stated reason for needing to obtain Appellant’s
membership interest - - that Appellant could not be an owner because of a criminal
record - - was false, and he has otherwise failed to articulate a legitimate reason for
stealing Appellant’s ownership interest.

The next relevant date is April 23, 2003, which is the date reflected in the
membership interest book of Bedbathstore.com, LCC as the date that Appellant
made a purported “gift” to Respondent. (R. 759) Appellant testified that he never
gave a “gift” of his membership interest to Respondent. Respondent testified only
that Appellant stated “do what it takes” (R. 414) when Respondent purportedly told
Appellant that he could not be an owner because of he had been accpsed of a
felony (which is now established to be a lie). Notably, there was no evidence that
Respondent contacted Kaplan to effectuate this purported “gift” on the Company’s

books and records even though Respondent contacted Kaplan for every other

8 Respondent’s testimony that Appellant could not be an owner of Bedbathstore.com, LLC also
flies in the face of the SBA loan documents (R. 567) which establish (R. 696) that Appellant
could still have been an owner based on the misdemeanor for which he was convicted (since it
was not a crime involving dishonesty).
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transfer.” Respondent testified incredibly that, simply by virtue of the purported
statement (which Appellant denies making), Appellant divested himself of his 80%
interest in Bedbathstore.com, LLC.'°

In the final analysis, the only documents that are relevant, reliable, and
indisputable are Stock Certificates No. 1 and 2. There is no question that they
were issued. They were the only documents si gned by both parties. The originals
are in evidence, and there is no evidence that they are not valid. There is also no
reliable evidence that they were transferred or issued in error or that Appellant
divested his interest. In fact, that Appellant was unwilling to divest himself of any
part of his membership interest through his refusal to sign the new certificates
prepared and issued by Kaplan only supports his position that he never gave away
any part of his interest on April 23, 2003! The lower court, however, completely
ignored the relevant evidence in denying Appellant’s motion for a preliminary
injunction.

The lower court should also have recognized that all of the entries in the

Bedbathstore.com, LLC membership interest book (R. 736) were highly suspect,

* Stock Certificate No. 7 (which was the only original stock certificate in the ownership book
introduced in evidence) and the related entry information, purportedly reflecting Appellant’s
“gift” to Respondent, is an obvious fraudulent document, with different handwriting with the
word “gift” written in different ink. (R. 408; 749: 758)
> Respondent’s position makes no sense because Certificate No. 7 shows a 40 unit membership
interest when the parties never signed Certificate No. 5 which would have resulted in a 60/40
ownership interest.
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had to have been self-servingly made by Respondent,'" and cannot be relied on for
several obvious reasons:

(a)  From the inception of Bedbathstore.com, LLC, the membership
interest book was only in the possession of Kaplan and Respondent (who had it
since 2006) (R. 332) -- no one else;

(b)  Kaplan testified credibly that neither he nor his office made any
of the entries at issue, including “Cancelled. Was Issued in Error” (Certificates
No. 1 and 2), “Cancelled” (Certificates No. 3,4, 5, and 6), and “Gift” (Certificate
No. 7); he also testified credibly that some of the entries appeared to have been
made in pencil and his office would never had made such an entry in that manner;

(¢)  Only Respondent (not Kaplan) could have made the entries
“Cancelled. Was Issued in Error” in the membership interest book for
Certificates No. | and 2 because in his January 19 and March 14, 2003 letters,
Kaplan requested that they be returned “in order from them to be cancelled”, and
they were never retumed;

(d) All of the certificates were “backdated” by Respondent to

January 14, 2002; and

(¢)  None of the procedures as set forth on the certificates and the

"' Indeed, Respondent had eight years to make the entries and changes to the membership interest

book and still butchered it!
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stock ledger themselves were followed'? (which Kaplan testified would have been
done had his office made the entries). (R. 395-408)

Thus, is no question that the credible evidence introduced at the hearing
before the lower court revealed that Respondent: (a) admittedly lied about his
ownership in filing the 2002 Bedbathstore.com, LLC tax return; (b) admittedly lied
to his wife, Elyse, as he was purportedly trying to “hide”" his assets from her; (¢)
admittedly lied to the SBA about his ownership in Bedbathstore.com, LLC as he
had misrepresented his ownership interest as 100% prior to February 13, 2003
when the documentary evidence establishes otherwise (after which he was still
trying to restructure the ownership by giving Appellant 40% thereafter); and (d)
admittedly either lied to the SBA or lied under oath in this hearing by testifying
that he could not transfer any membership interest to Appellant after the SBA loan
closed because of the annual SBA filing requirements (which flies in the face of
his testimony that he transferred a 5% membership interest to his wife without the
SBA’s consent in violation of the loan documents). (R. 567) Since Respondent

lied about so many things, the only logical conclusion is that he lied about

2 This included instructions for “cancellation of stamps,” “transfer details for surrendered
certificate,” and pasting cancelled certificate in the space. (R.736)
3 Respondent claims to have been contemplating hiding his interest in the Company even though
at the time of the alleged attempt at deception the company was in its infancy, the first sales had
not occurred until Appellant’s return from school, and no other assets (Mildred’s for Fine Linens,
the marital residence, savings) were the subject of such an attempt. (R. 287; 336 — 337, 359;
385)
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everything, including throughout his testimony at the hearing below and on the tax
returns he filed concerning his membership interest in Bedbathstore.com, LLC.

Respondent testified as to what can only be characterized as the foregoing
incredible series of events whereby he purportedly issued and canceled member
unit certificates. (R. 225-259; 299-307) He testified incredibly that he asked
Kaplan to cancel Certificates No. 1 and 2 on the same day they were issued
(January 14, 2002). (R. 255) If this was true, then there would have been no
reason for him to instruct Kaplan to issue new certificates over a year later
(Certificates No. 3, 4, 5, and 6) and for Kaplan to ask that they be returned so he
could cancel them! Thereafter, he went further to testify that Appellant made a gift
of his 40% of the member units to the Respondent on or about April 23, 2003. (R.
736) Respondent makes this assertion in the face of the fact that the preparation of
every proposed certificate was performed by the attorney for the company who
testified he did so at the direction of and pursuant to the letter of authorization of
Respondent which recited Appellant’s approval, confirming, in the final analysis,
that none of the proposed certificates were ever executed and that the necessary
steps to effectuate a transfer were not completed. (R.395-408)

After all is said and done, Respondent clearly lied about the cancellation of
the Certificates No. 1 and 2 the same day they were issued. The timeline

establishes as well that Appellant remains the owner of 80% of the membership
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units of Bedbathstore.com, LLC. The lower court ignored this overwhelming

conclustve evidence.

3. There was No Gift as Alleged by Respondent

Respondent went further to testify that Appellant made a gift of 40% of the
member units to Respondent on or about April 23, 2003. (R. 736) Respondent
makes this assertion in the face of the fact that the preparation of every certificate
was performed by the attorney for the Company who testified he did so at the
direction of and pursuant to the letter of authorization of Respondent which
required Appellant’s approval. Respondent also admitted that there are no
documents reflecting Appellant’s transfer of shares to Respondent. (R. 332)

As part of each purported transfer, Appellant refused to sign a transfer of the
specified number of shares to transferred on the back of the certificates he held or
that were presented to him. In every instance, neither Appellant nor Respondent
signed the new certificates, all of which were in the exclusive possession of
Respondent until the recent controversy. The purported entries of transfers and
cancellations on the corporate records are dubious, there were not gift tax returns
filed, there was no transfer tax stamps attached, and there was a failure to include
accurate reporting of membership interest ownership on the Company’s tax
returns.  The entries in the membership interest book are disputed and the

certificate stubs were never properly prepared. (R. 395-408)
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4. Respondent Also Lied about the Creation of the Website

Respondent lied about the formation of the Company’s website when he
testified that he created the website. (R. 265; 337-338; 418-423) Respondent
misrepresented his technical capabilities and the manner in which the company’s
domain was selected, acquired and operated. Despite his unequivocal assertion
that he on his own physically went online and created the Company’s website, it
was demonstrated that a disinterested, technically proficient individual, Jason
Richter, actually created the domain. (R. 41 8-423)"

Despite Respondent’s testimony to the contrary, Jason Richter registered the
domain name Bedbathstore.com based on Appellant’s dream of starting the
business that he developed in college. (R. 275-276)

5. Respondent’s Oppressive Conduct

Commencing in 2004, Respondent used his position as a member of
Bedbathstore.com, LLC to use funds and assets that belong to the Company for his
own personal use and without Appellant’s consent and full knowledge. Although
duly requested, Respondent refused to provide information in order for Appellant
to review the appropriateness of certain deductions and expenses incurred by

Respondent. (R. 178-180; 194-196; 212-217; 48; 515, 517 519)

14 This testimony files in the face of the fact of Respondent’s admission that he had help “from a

young man in college.” (R. 356 - 357)
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While Appellant was operating and building the Company, Respondent was
controlling and manipulating the books and records of the Company, to
Appellant’s detriment and exclusion, essentially using Bedbathstore.com, LLC as
his personal “piggy bank.” (R. 214) Respondent is “bleeding the Company dry”
(R. 175), as confirmed by Kathryn Meng. (R. 1097-1117). Respondent prohibited
Appellant from meeting with the Company’s accountant to discuss the Company’s
business, and got angry when he did so. (R. 175-180; 193; 214) Respondent has
engaged In a continuous campaign of intimidation toward Appellant. (R. 941)
Appellant lives in fear of Respondent. Respondent has threatened Appellant’s life.
(R. 941) Over the past several years, Respondent has been abusive, demeaning,
and controlling towards Appellant. This is the reason he sought and obtained an
order of protection from Nassau County Family Court and hired a security guard at
the outset of this case for his own protection. (R. 175-180) Nevertheless,
Respondent attempted to have Appellant arrested when he was served with the
complaint in this action. Whenever Appellant would ask Respondent what the
Company profits were, Respondent would respond that there were no profits, and
leave it at that. Needless to say, any father who could state to his son that he
wishes he got cancer, that he wishes he were dead, and that he hopes he kills
himself (R. 935) is a father who engages in oppressive conduct as a matter of law,

and it is fair to assume that Respondent engaged in oppressive conduct concerning
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his assertion of his membership of Bedbathstore.com, LLC and his control of the
Company finances.

Through his conduct, Respondent has clearly identified the members of his
family as easy prey for his fraudulent conduct. He tried to hide assets from his
wife, stole Appellant’s membership interest, and is requiring his daughter to pay
him back for money she purportedly stole from Bedbathstore.com, LLC. (R. 937)
He also pays his other son from the Company for a “no show” job. (R. 941)

Among other things, Respondent has been paying excessive personal
expenses with Company funds. Appellant has shown that the Respondent has had
access to, and made or caused alterations to be made to Company financial records,
such as depicting certain personal expenses as corporate.”” The Respondent has
drawn or transferred funds or assets of the Company without the prior written
consent of Appellant including repeatedly using unaccounted for debit/ATM cash
withdrawals. (R. 45-46; 32-33).

The forgoing pattern and series of acts constitute the systematic stripping of
the Company’s working capital making day to day operations nearly unworkable

for Appellant as the Chief Operating Officer and an equity holder and, if this Court

5 At the hearing, Respondent attempted to justify his conduct in paying all of his personal
expenses out of the Company by claiming it was a draw (which purportedly was included in his
income at the end of the year); yet, only Respondent decided what went into his draw. (R. 339)
Neverthless, such conduct begs the question of ownership of Bedbathstore.com, LLC.
Regardless of how Respondent caused the Company’s classification of these charges,
Respondent has left the Company in a precarious financial condition.
2
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does not reverse the lower court’s decision, Appellant’s rights and the gainful
employment of 20 people will be jeopardized and may ultimately be lost.

6. The Parties Conduct Only Supports Appellant’s Position

a. The Tax Filings: Respondent Doth Protest Too M uch,
Only Because He Has Nothing Else

Respondent argued, ad nauseum, that the tax filings made by the parties,
including the lack of Schedule K-1 issued by Respondent to Appellant, are
consistent with their respective positions. This Court should evaluate
Respondent’s meritless argument against the backdrop of his admission to filing a
fraudulent income tax return in 2002. (R. 262) In this regard, Respondent testified
that he was only an 85% owner of Bedbathstore.com, LLC in 2002 (R. 262) but
that he issued the 2002 Schedule K-1 reflecting that he was 100% owner! (R. 264)
The lower court ignored this crucial fact in assessing the credibility of the parties.

Notwithstanding his own admitted tax frgud involving his issuance of
Schedule K-1’s, Respondent relies heavily on the tax filings for the proposition
that, somehow, they establish that he is the sole owner of the Company, because
Appellant only received a W-2 and did not receive a Schedule K-1. The fact
remains that the Respondent controlled the books, the accountant, and Appellant,
and never authorized a Schedule K-1 to be issued to the Appellant. Respondent

executed all the Company’s income tax returns and never showed them to
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Appellant. (R. 213) Respondent has defrauded the government, the SBA, and
Appellant by misrepresenting that he is the 100% owner of Bedbathstore.com,
LLC. The reason that Appellant never asked for a Schedule K-1 is because the
Appellant was not aware that this was the necessary filing. (R. 201-202)
(Appellant had never been a partner in a business before). He was trained in
marketing and creative design, not in corporate tax. (R. 171) The Company was
his first and only job after graduating college. (R. 160-161) Through the years,
Appellant regularly argued with Respondent about the way in which the
Company’s finances was being run. (R. 175-176) Appellant would regularly ask
Respondent for Appellant’s share of the profits, but Respondent would always tell
Appellant not to question him, that there were no profits, even threatening his life
when he asked. (R. 32-37; 178; 196) But one thing that had never been in
question until recently was Appellant’s 80% interest in the Company. This
explains why, as shown at the hearing in this matter, Respondent approached
Appellant several times with various proposals asking Appellant to sign new stock
certificates that would change the ownership, but Appellant always refused.

When it came to distributing profits of the Company at the end of the year,
Respondent would tell Appellant that there were never any profits to distribute.
(R. 32-37) Appellant now realizes that there probably were not any year-end

profits to distribute because Respondent took every dollar out of the business,
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believing that, somehow, it was owed to him. It is only recently that Appellant has
been able to ascertain the methods and the manner in which Respondent was
siphoning the money from the Company before it could reach the point of profit
distribution to the members of the Bedbathstore.com, LLC -- through the use of
Company credit cards and excessive draws to enable him to support his lavish
lifestyle.

Over the years and until very recently, Respondent never disputed that
Appellant owned 80% of the Company and that, when there was profits to be
divided, Appellant would receive them. Respondent took more money than
Appellant because he claimed he put his life savings into the Company which he
convinced himself was a payback for the money he had invested. It was only over
the past several months, when Respondent started re-writing history and alleging
that he owned 100% of the Company -- a claim he had never made before to
Appellant and was unbeknownst to Appellant -- that Appellant realized that
Respondent was stealing from him.

Appellant received a Form W-2 from Bedbathstore.com, LLC between
2003-2009 reflecting his income. This form only reflects compensation, not
ownership. Appellant filed his personal tax returns reflecting such compensation.

Appellant was not given a Schedule K-1 by Bedbathstore.com, LLC.

However, this does not and cannot establish the ownership interest in the entity
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especially under circumstances where Respondent engaged In oppressive conduct,
including controlling the accountant. Appellant testified that he repeatedly asked
Respondent for his profits, and the response was “there were none,” so Appellant
would have no reason to expect a distribution from the Company. Indeed, the only
reason Appellant did not receive a Schedule K-1 is because Respondent
misrepresented his membership interest to the accountant of the Company.

The tax returns for the Company - - all of which were signed only by
Respondent - - are also suspect, as it is improper for a single member LLC to file a
partnership return.'® If Respondent was the only member of Bedbathstore.com,
LLC, there should have been no partnership return filed and Respondent’s interest
should have been reflected on Schedule C to Respondent’s personal income tax
return. Thus, all the tax filings relied upon by Respondent are suspect and cannot
be relied upon in support of Respondent’s position. In any event, Respondent
refused to show Appellant the tax returns for Bedbathstore.com, LLC.

The fact that Appellant did not file a gift tax return for his purported 2003
“gift” of his membership interest, where Respondent and Appellant used the same
accountant, also flies in the face of Respondent’s contention. That no gift tax

return was filed by Appellant only supports the conclusion that there was no gift!

16 Federal Regulation §301.7701-3 provides that “An eligible entity with at least two members
can elect to be classified as either [a corporation] or a partnership and an eligible entity with a
single owner can elect to be classified as [a corporation] or to be disregarded as an entity

separate from its owner.” (Emphasis added)
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The testimony of the Company’s accountant, Jeffrey Gittleson, should also
have been entirely discounted by the lower court. As shown, he was controlled by
Respondent. '’ He appeared at the hearing at the request of Respondent; he was not
issued a subpoena. The entirety of his testimony still begs the question as to the
ownership of the membership interest in Bedbathstore.com, LLC, because he only
did what he was told by Respondent, who was controlling Appellant through his
oppressive conduct.

Appellant never received a Schedule K-1, but he never knew to ask for one.
He trusted his father, did not think his father would misrepresent his interest, did
not think his father would try to steal from him. (R. 213) The Appellant’s conduct
vis a yis the tax filings under these circumstances simply are insufficient to support
Respondent’s claim of ownership of the membership interest herein.

b. The Conduct of the Parties Otherwise
Supports Appellant’s Position

The actions of the parties in conducting business at Bedbathstore.com, LLC
are otherwise consistent with Appellant’s claim of having a substantial ownership
interest in the entity (and that he was more than a mere employee), as reflected in

the following chart:

" As he acknowledged. (R 227)
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RESPONSIBILITIES TN Appellant | Respondent

BEDBATHSTORE.COM, LLC

Guaranteed American Express Line of Credit Yes No
Bank Signatures Yes Yes
Signed Vendor Agreements Yes Yes
Hired Employees'® ] Yes No
Owns Yahoo Merchant Platform Yes No
Signs Payroll Checks Weekly Yes No
UPS Point of Contact'’ Yes No
Processes Quarterly Sales Tax Yes No
Acquired Company’s EIN #° Yes No
Processes Payroll Taxes Yes No
PayPal Account in Name Yes No
Bank of America Merchant Service Account in Yes No
Name

Google Account in Name Yes No
MSN Account in Name Yes No

* The lower court erroneously found (R. 9) that Respondent, not the Appellant, was responsible

for the hiring of employees. (R. 51 )
9 UPS is the company’s largest vendor.

 The IRS has Bedbathstore.com, LLC listed as a multi-member partnership,

name as the “responsible party.”
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Standard Company Credit Application (listed as { Yes No
owner)
Administrator on all Computer Systems Yes No

None of these duties were assigned to Appellant by Respondent. Appellant
undertook to perform them and take on these responsibilities as a committed owner
of the Company.? (There are no other individuals with decision-making
responsibilities in the Company). Moreover, Appellant’s work ethic is consistent
with his ownership interest. He works 5-6 full days per week; Respondent is there

a few hours per day, at most. (R. 173)

7. The Lower Court’s Decision Is Replete With Errors And Erroneous In
Its Conclusions

The errors made by the lower court are abundantly clear and Appellant’s
appeal is meritorious. At page 4 of the Iower court’s decision, the court
acknowledged that Appellant owned 80 shares (out of 100) of Bedbathstore.com,
LLC. (R.7) This incontrovertible fact is established by Exhibit “4.” (R. 479)

The lower court then went on (at page 4) to state that Respondent thought
better of [giving Appellant 80% of the company]...and determined that Appellant

should receive 15 shares, and Respondent should receive the other 85.” (R.7)

»Appellant’s Exhibit 8 (R. 497) reflects more than 100 duties performed by Appellant for

Bedbathstore.com, LLC.
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However, there was no evidence in the record whatsoever that:  (a)
Respondent had the right to give Appellant the membership interest or take it away
from him as Appellant and Respondent were co-founders of the company; or (b)
that Appellant authorized Respondent to take back the 80 shares of
Bedbathstore.com, LLC that Appellant had already received.

Thus, there was no evidence whatsoever that Respondent took back
Appellant’s 80 shares and there was no evidence in the record that Appellant
authorized Respondent to take back Appellant’s 80 shares. (In fact, the
overwhelming evidence only supported the conclusion that Appellant never
divested himself of his 80% interest). The lower court simply made this
determination with no support.

Thus, the lower court erroneously assumed that Respondent had a right to
control every aspect of the business and, in so doing, completely ignored
Appellant’s legal rights to his ownership interest in Bedbathstore.com, LLC.

At page 5 of its decision, the lower court found that parties executed an
Operating Agreement whereby Appellant would receive 40 shares and Respondent
would receive 60 shares. A copy of the executed Operating Agreement was
introduced below as Defendant’s Exhibit “D.” (R. 736) (Appellant claims that the

last page was not shown to him when he executed the Operating Agreement). (R.

8)
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In the hearing before the lower court, Appellant was unequivocal and
credible in his testimony that he never divested his ownership interest in
Bedbathstore.com, LLC to Respondent. (R. 180) Nevertheless, the lower court
relied solely on Respondent’s incredible concocted testimony that, when
Respondent allegedly told Appellant that Appellant could not be an owner of
Bedbathstore.com, LLC, Appellant purportedly said “whatever it takes Dad”,
which the lower court incorrectly construed as Appellant’s acknowledgement of a
gift to Respondent of his ownership interest in the entity. The conclusion is
erroneous, inconsistent with the parties conduct, illogical, and an abuse of
discretion.

The documentary evidence introduced at the hearing before the lower court--
which the lower court inexplicably ignored -- established conclusively
Respondent’s lies and Appellant’s entitlement to injunctive relief.

Immediately after the hearing, the lower court entered an order (R. 450-453)
based on its recognition of Appellant’s rights as follows:

(a) It recognized that “it appears there is some level of intervention that is
needed in this Company going forward;” (R. 450)

(b)  Kathryn Meng, Esq., an outside impartial attorney, was appointed to
serve as neutral officer and director; “she is a neutral,” as the lower court stated:

Kathryn Meng was to be “not just a tiecbreaker,” (R. 450) which is the lower court’s
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acknowledgment that both Appellant and Respondent have a say - - presumably as
owners - - in the Company’s operations; and

(c)  That there needed to be some limitations on Respondent’s excessive
spending (R. 450-451) - - which is also the lower court’s recognition of
Appellant’s rights,

While Ms. Meng operated in this position for almost two months, she
observed the problems facing the Company and the fact that Respondent had
engaged in oppressive conduct toward her and Appellant. (R. 1097-1103) She also
observed that Respondent did not engage in conduct befitting the head of the
Company. Ms. Meng pointed out the precarious financial condition of the
Company because of Paul’s mismanagement and that her attempts to obtain
financial information about Bedbathstore.com, LLC “is blocked by the conduct of
Paul.” (R. 1108)

Nevertheless, notwithstanding the overwhelming weight of the evidence
supporting Appellant’s legal positions and the fact that his legal position was
corroborated by Ms. Meng, the lower court incredibly and without any rational
support denied Appellant’s motion for a preliminary injunction and vacated its
order appointing Ms. Meng.

The lower court abused its discretion by not only denying Appellant’s

request for a preliminary injunction but going out of its way to effectively grant
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Respondent greater rights than he had before the commencement of this action and
to take away the rights that Appellant had always exercised as the Chief Operating
Officer, an owner, and a managing member of Bedbathstore.com, LLC. In this
regard:

(a)  The lower court concluded that Respondent has operated as the head
of the Company, not Appellant (R. 8); while Appellant completely disagrees with
that finding, even assuming, arguendo, that it was correct, it does not aiter
Appellant’s status as 80% owner of the company;

(b)  The lower court incorrectly concluded that “Bedbathstore.com, LLC
1s the successor to Mildred’s For Fine Linens, a traditional brick and mortar store
that was founded by Respondent’s parents in Borough Park, Brooklyn” (R. 7);
there was no evidence whatsoever that Bedbathstore.com was a successor to any
company and, in fact, Bedbathstore.com, LLC is a separate entity and the evidence
seems to indicate that Mildred’s For Fine Linens remains in existence to this day;

(c) In finding that Appellant’s motion should not be granted, the lower
court based its decision on the unsupported conclusion that Respondent has made
an extensive financial contribution to the Company (R. 7); in fact, there was no
evidence that Respondent made any financial contribution to Bedbathstore.com,
LLC whatsoever; he only invested in real property owned by a different entity, in

which Appellant had no interest;
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(d) In finding that Appellant’s motion should not be granted, the lower
court based its decision on its observation that Appellant was never issued a
Schedule K-1 for the Company notwithstanding Respondent controlled the books,
the accountant, and told Appellant -- his son, who trusted him -- that there were no
profits, defrauding Appellant into believing that he was not entitled to anything
more than his salary. It is well-settled, however, that a tax return or a Schedule K-
I (or lack thereof) does not establish stock ownership, although the lower court
erroneously concluded it does!

The lower court also abused its discretion by going out of its way to harm
Appellant resulting in his termination from the Company and the stripping of all
the ownership rights he had enjoyed as Chief Operating Officer of
Bedbathstore.com, LLC.

Notably, the lbwer court did not find that Appellant’s testimony lacked
credibility; it merely concluded that based on the demeanor of Appellant and
Respondent on the witness stand, Respondent displayed a demeanor befitting the
head of a small company. Again, that does not alter Appellant’s status as an 80%
owner of Bedbathstore.com, LLC.

The lower court gratuitously and unnecessarily held, even though he was not
seeking affirmative relief, that Respondent is in charge of the LLC (R. 10, 13) and

provided Respondent with a roadmap to terminate Appellant from employment,
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stating that a certain action “may will be the basis for Respondent to terminate
Appellant’s employment.” Again, Respondent was not seeking an order from the
lower court determining whether he had the right to terminate Appellant, but he
subsequently did so relying on the lower court’s decision.

The lower court went beyond merely denying Appellant’s motion; it
provided affirmative relief to Respondent which had not even been sought.

In so holding, the lower court completely ignored the stock certificates
establishing Appellant’s 80% ownership in the Company, completely ignored the
fact that the parties had executed an Operating Agreement for Bedbathstore.com,
LLC listing both Appellant and Respondent as “managing members” of the entity,
and completely ignored the fact that Appellant had engaged in conduct as the Chief
Operating Officer of Bedbathstore.com, LLC which could only be consistent with
Appellant’s claim of substantial ownership interest in the entity. Such conduct
include, but was not limited to: (a) the fact that only Appellant (and not
Respondent) personally guaranteed the American Express card used by the

Company®?; (b) the fact that Appellant was a signatory on all Bedbathstore.com,

* Adding insult to injury is that Appellant remains personally liable for the charges on the
American Express card, which the Company used as its only “line of credit,” and Respondent
informed Appellant that he is terminated. Since Appellant’s termination, Respondent has refused
to pay that card (which has approximately $57,000 outstanding), and Appellant is being dunned
by American Express for the Company’s debt. Nevertheless, Respondent used that American
Express account after Respondent terminated him. This American Express card must be paid off
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LLC bank accounts; (c) the fact that Appellant was the administrator on all
computer systems, both internal and external; and (d) the fact that Appellant was

the administrator for all employee benefits, payroll, and business insurance.

immediately by the Company, and can through an order of this Court, or Appellant’s credit will
be ruined by Respondent.
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ARGUMENT

APPELLANT IS ENTITLED TO A TEMPORARY RESTRAINING ORDER
AND PRELIMINARY INJUNCTION ENJOINING RESPONDENT, AND
THE LOWER COURT ERRED IN DENYING APPELLANT’S MOTION

Respondent should have been enjoined from engaging in the acts® set forth
in the Appellant’s affidavit in support of his application for a preliminary
injunction and detailed during the hearing of this matter. (R. 26-40; 175-178; 517;
519; 45-46; 47; 48; 49)

It i1s well settled that, under N.Y. CPLR §6301 et seq. a preliminary
injunction will be granted where movants demonstrate (1) a likelihood of success
on the merits, (2) irreparable injury absent the granting of the injunction, and (3) a
balancing of the equities in their favor. Borenstein v. Rochel Props. Inc., 176
A.D.2d 171, 172, 574 N.Y.S.2d 192 (Ist Dep’t 1991); Louis Foodservice Corp. v.
Vouyiouklis, 2002 NY Slip Op 50448U, 2002 N.Y. Misc. LEXIS 1490 (N.Y. Sup.

Ct 2002). See also, Aetna Insurance Company v. Capasso, 75 N.Y.2d 860, 552

2 Including but not limited to any expenditure not in the ordinary course of business (defined as
the acquisition of inventory or the payment of utilities, rent and similar operational
expenditures); accessing, making or causing unauthorized alterations to be made to Company
financial records; using Company assets to fund the litigation costs and expenses associated with
this or any lawsuit in which the Respondent is named as a party in his individual capacity;
drawing or transferring funds or assets of the Company other than a base salary; and issuing
refunds or credits from credit card accounts to any account other than the account originating the
payment; interfering with the normal day to day operations of Bedbathstore.com, LLC including
causing any disturbances of the peace, engaging in disorderly conduct, harassing, menacing,
threatening, causing alarm or annoying your deponent, any member of Appellant’s family and
the employees of the Company; and such other relief as the Court deems appropriate.
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N.Y.S.2d 918 (1990); W.T. Grant Co. v. Srogi, 52 N.Y.2d 496, 438 N.Y.S.2d 761
(1981). The existence of disputed facts is not a sufficient basis to deny a motion
for a preliminary injunction. Mr. Natural, Inc. v. Unadulterated Food Products,
Inc., 152 A.D.2d 729, 544 N.Y.S.2d 182 (2™ Dept. 1989); Louis Foodservice
Corp. v. Vouyiouklis, 2002 NY Slip Op 50448U, 2002 N.Y. Misc. LEXIS
1490 (N.Y. Sup. Ct 2002). Even where the evidence presented may not be
conclusive, the court can find that a plaintiff has a likelihood of success orn the
merits and grant a preliminary injunction. /d.

Appellant overwhelmingly satisfied the requisite standard and was entitled
to the injunctive relief sought herein, but the lower court inexplicably denied such

relief,

A. Appellant Showed That He Is Likely To Succeed On The Merits

On a motion for a preliminary injunction, a prima facie showing of a right to
the relief sought has been stated to be sufficient to satisfy the burden of proving a
likelihood of ultimate success on the merits. See generally Terrell v. Terrell, 279
A.D.2d 301, 719 N.Y.S.2d 41 (1* Dept. 2001); McLaughlin, Piven, Vogel, Inc. v.

W.J. Nolan & Co., 114 A.D.2d 165, 498 N.Y.S.2d 146 (2™ Dept. 1986).
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I. Appellant’s Cause of Action for a Declaratory Judgment that
Appellant Holds 80% of the Membership Interests in
Bedbathstore.com, LLC

Pursuant to the agreement between the parties, Appellant was allocated 80%
of the membership interest and Respondent was allocated 20% for their respective
contributions to the business venture Bedbathstore.com, LLC. (R. 159-160; 45;
479; 481)

It has been stated that the membership of a limited liability company should
be determined based on the limited liability company’s valid records. Chiu v. Chiu,
38 A.D.3d 619, 832 N.Y.S.2d 89 (2™ Dept. 2007); Out of the Box Promotions LLC
v. Koschitzki, 15 Misc.3d 1134A, 841 N.Y.S.2d 821 (Sup. Ct. Kings Co. 2007).

In Chiu v. Chiu, the Appellate Division reversed the trial court’s finding that
the Respondent therein was never a member of the Appellant LLC and that the
Appellant was the sole member on the grounds that the determination was against
the weight of evidence. In doing so, the Appellate Division noted that “the court’s
determination as to the membership of the LLC should have been based primarily
on the LLC’s own records...” Chiu v. Chiu, 38 A.D.3d 619, 832 N.Y.S.2d 89 (2nd
Dept. 2007). In Chiu v. Chiu, the only documentary evidence were tax returns
which may constitute documentary evidence of membership in absence of LLC
records required by LLCL § 1102 (a)(2). Out of the Box Promotions LLC v.

Koschitzki, 15 Misc.3d 1134A, 841 N.Y.S.2d 821 (Sup. Ct. Kings Co. 2007).
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Nevertheless, it is a well-established principal that tax returns are
documentary evidence of compensation and not conclusive proof as ownership
status. Lubov v. Wilikson, 2008 NY Slip Op 30234U, 2008 N.Y. Misc. LEXIS
8423 (Sup. Ct. Nassau Co. January 18, 2008); Zito v. Fischbein, Badillo, Wagner
& Harding, 11 Misc.3d 713, 809 N.Y.S.2d 444 (Sup. Ct. N.Y. Co. 2006); see also
Heisler v. Gingras, 90 N.Y.2d 682, 665 N.Y.S.2d 59 ( 1997)(holding that firm’s
BCL § 1514 filing is not determinative of ownership status).

As it did before the lower court, Respondent here will likely rely on a series
of cases for the general proposition that quasi-estoppel bars a party from adopting a
factual position in court that is contrary to a position previously taken on a tax
return. Mahoney-Buntzman v. Buntzman, 12 N.Y.3d 415, 881 N.Y.S.2d 369
(2009); Meyer v. Ins. Co. of Am., 1998 U.S. Dist. LEXIS 15863 (S.D.N.Y. Oct. 8,
1998); Zemel v. Horowitz, 11 Misc.3d 1058(A), 815 N.Y.S.2d 496 (Sup. Ct. N.Y.
Co. 2006); Naghavi v. New York Life Ins. Co., 260 A.D.2d 252, 688 N.Y.S.2d 530
(1" Dept. 1999). However, in all of the cases relied upon by Respondent, the
courts found the party was taking a position in a current litigation which was
clearly inconsistent with a position previously asserted in another judicial or
administrative forum and, therefore, the party was estopped from taking the current

position. Those cases are accordingly distinguishable since, in this matter,
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Appellant did not make any representation to the IRS with regard to his ownership
interest in the company.

The cases relied upon by Respondent are further inapplicable to the case at
bar as none of the cases addressed the import of tax returns to establish ownership
of a company where, as here, there are other contrary indications of ownership.
Mahoney-Buntzman v. Buntzman was a divorce proceeding in which the husband
was estopped from claiming that certain funds were not marital property where the
husband had previously reported on his tax return that such funds were business
income Meyer v. Ins. Co. of Am. was litigation involving Appellant's entitlement to
disability benefits where the Appellant was estopped from claiming she was
"totally disabled" because, during the relevant time period, she had reported on her
tax return that she was employed full-time; Zemel v. Horowitz involved Appellants
estopped from asserting they sold stock and loaned the proceeds when previous tax
return did not contain the required report of gain from the sale of stock Naghavi v.
New York Life Ins. Co. concerned an insured who sought to recover under a
disability insurance policy that was "bound by his earlier contrary representations
in the income tax returns he filed for those years," which stated that he earned less
than the minimum amount required for issuance of such insurance policy.

In each of the cited cases relied upon by Respondent, there were

representations related to the very issue in dispute in those matters. In contrast,
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Appellant here has taken no previous position which is inconsistent with his claim
of ownership. See American Manufacturers Mutual Insurance Company v. Payton
Lane Nursing Home, Inc., 704 F.Supp.2d 177 (E.D.N.Y. 2010)(court discussed
quasi-estoppel, distinguished numerous New York State cases and refused to apply
the doctrine since, as here, there was no inconsistent previous factual position). See
also, Chan v. Hartford Life Insurance Company, 2004 U.S. Dist. LEXIS 17962
(S.D.N.Y. 2004); Vick v. Albert, 47 A.D.3d 482, 849 N.Y.S.2d 250 (I* Dept.
2008). Appellant did not review or sign the tax returns of Bedbathstore.com, LLC
and his mere receipt of a W-2 cannot be deemed to be a position taken inconsistent
with his claim of ownership.

In this case, Appellant proved that he supplied consideration for his interest
when, among other things, he gave the limited liability company his concept for
the business and he provided services to the Company. (R. 44-45) Appellant’s
receipt of a salary as a Company employee does not eradicate the consideration for
his interest and does not render him less than an 80% owner of the Company. See
Gross v. Vogel, 81 A.D.2d 576, 437 N.Y.S.2d 431 (2™ Dept. 1981); Capizola v.
Vantage International, 2 A.D.3d 843, 770 N.Y.S.2d 395 (2 Dept. 2003).
Appellant also proved that the membership interest certificate was delivered to
him. Therefore, Respondent should be estopped from claiming that Appellant is

not a member of the Company. See Matter of Pickwick Realty, 246 A.D.2d 863,
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668 N.Y.S.2d 84 (3 Dept. 1998): Block v. Magee, 146 A.D.2d 730, 537 N.Y.S.2d
215 (2™ Dept. 1989); Capizola v. Vantage International, supra.

Moreover, there was never a delivery of the certificates from Appellant and
Appellant refutes and outright denies that he ever made or had the intent to make a
gift. The elements of a valid gift are well established: (1) an intent on the part of
the donor to make a present transfer; (2) delivery, either actual or constructive, of
the property to the donee and (3) acceptance by the donee. In re Katz, 142 Misc.2d
1073, 539 N.Y.S.2d 659 (Surr. Ct. N.Y. Co. 1989).

It is well settled that, to constitute a valid parol or verbal gift, there must be
either a deed or instrument of gift or an actual delivery of the property, and that,
where actual delivery is impossible or impractical, a constructive or symbolical
delivery is sufficient. This has been the universally accepted rule since 1819, when
the leading case of frons v. Smallpiece (2 Barn. & Ald. 551) was decided. The rule
has been applied to gifts of stocks, bonds and other choses in action (Brown on
Personal Property, §§ 38, 46, 60), as is the well-established rule in this State.
Berson v. Blue Ridge Coal Corp., 197 Misc. 475, 96 N.Y.S.2d 43 (Sup. Ct. N.Y.
Co. 1950); In re Katz, 142 Misc.2d 1073, 539 N.Y.S.2d 659 (Surr. Ct. N.Y. Co.
1989).

As applied to gifts of stocks, the general rule of law is that delivery must be

made either by a transfer of the stock certificate, with or without endorsement, or
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by deed or other instrument of gift. Indeed, under the majority rule, a formal
instrument of gift is required; while under the minority rule, any mstrument of gift
will suffice, however informal it may be. Brown on Personal Property, §§ 46, 60;
see 63 A. L. R. 540, 552 and 99 A. L. R. 1078-1086, where cases are collated.

It cannot reasonably be disputed that the statement purportedly made by
Appellant to Respondent “whatever it takes, dad” (which Appellant denies having
stated), if ever uttered at all, fails in every respect to satisfy the requirement of
delivery to establish a gift. (R. 289-290)

By reason of the foregoing, Appellant conclusively established that he was
likely to succeed on his declaratory judgment cause of action.

2. Appellant’s Cause of Action for the Imposition of a Constructive Trust

upon any Property Acquired by the Use of Assets Belonging to
Appellant or in which Appellant has an Equitable Interest

The elements of a constructive trust are (1) a confidential or
fiduciary relationship, (2) a promise, (3) a transfer in reliance upon the promise,
and (4) unjust enrichment. Simonds v. Simonds, 45 N.Y.2d 233, 408 N.Y.S.2d 359
(1978).

What is required, generally, in a constructive trust case, is that a party hold
property "under such circumstances that in equity and good conscience he ought

not to retamm it." Sharp v. Kosmalski, 40 N.Y.2d 119, 386 N.Y.S.2d 72 (1976).
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The factors are not rigidly applied but are flexible, and a constructive trust will be
imposed to satisfy the demands of justice.

In this case, Respondent borrowed through the SBA obligating
Bedbathstore.com, LLC as a co-borrower on a loan the proceeds of which were
used to acquire 147 Sunrise Highway, Lynbrook, New York, titled to an entity
wholly owned by Respondent. (R. 202-207: 241-246; 567) Respondent has
acquired the above property by the use, pledge, encumbrance or application of
Appellant’s business concept and confidential trade secret information and/or his
equitable interest in Bedbathstore.com, LLC. (R. 46-48) However, none of the
proceeds of the loan have actually benefited the Company. (R. 242-247)

In this case, the management of the Company is vested in its members by its
articles of organization although the vesting of authority is subject to the
provisions in the operating agreement. Caplash v. Rochester Oral & Maxillofacial
Surgery Associates, LLC, 19 Misc.3d 1138A, 862 N.Y.S.2d 813 (Sup. Ct. Monroe
Co. 2008). The Operating Agreement in this case provides that the managing
members are Appellant and Respondent. (R. 736)

The courts also have held that managing members of a limited liability
company have a heightened duty to their fellow limited liability members.
McGuire Children, LLC v. Huntress, 24 Misc.3d 1202A, 889 N.Y.S.2d 883 (Sup.

Ct. Erie Co. 2009). As such, any property acquired by Respondent in violation of
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his fiduciary duties must be impressed with an equitable trust in favor of
Appellant. Eickler v. Pecora, 12 A.D.3d 635, 785 N.Y.S.2d 126 (2" Dept. 2004);

Lipton v. Donnenfeld, 5 A.D.3d 356, 773 N.Y.S.2d 82 (2" Dept. 2004).

Here, Appellant conclusively established before the lower court that he had a

likelthood of success of his constructive trust claim.

3. Appellant’s Cause of Action for an Accounting of the Revenue,
Expenses and Profits Earned by Bedbathstore.com, LLC Since its
Formation

A cause of action for an accounting is an equitable remedy, where the
essential elements are an allegation of a fiduciary relationship and a charge of
wrongdoing against the parties having the duty. An accounting is available by a
member of an LLC against a managing member. Lio v. Zhong, 10 Misc. 3d 1068A,
814 N.Y.S.2d 562 (Sup. Ct. N.Y. Co. 2006); KSI Rockville, LLC v. Eichengrun,
305 A.D.2d 681, 760 N.Y.S.2d 520 (2™ Dept, 2003).

From the inception of the business of Bedbathstore.com LLC, Respondent
has maintained control over the books, records, bank accounts and other assets of
the Company including account receivables, loan proceeds and the profits of the
Company to Appellant’s near exclusion although Appellant had signature authority

on banking accounts as the Chief Operating Officer and an equity holder. (R. 48)
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Respondent has maintained that the Company has had no profits to distribute
to the members while engaging in a pattern of self-dealing and questionable
personally beneficial transactions since the formation of the Company. (R. 174-
180; 193-196)

The fiduciary duties Respondent assumed by serving as a managing member
of the limited liability company include the obligation to make full disclosure of all
matenial facts involving the company. The fiduciary duties owed by partners and
limited liability members are owed directly to one another and ordinarily cause
harm first to the fellow partner or limited liability member. McGuire Children,
LLCv. Huntress, 24 Misc.3d 1202A, 889 N.Y.S.2d 883 (Sup. Ct. Erie Co. 2009).

By reason of the foregoing, Appellant should prevail on his cause of action
for an accounting. Deriggi v. Brady, 2008 NY Slip Op 30311U, 2008 N.Y. Misc.
LEXIS 7729 (Sup. Ct. N.Y. Co. January 30, 2008); Lio v. Zhong, 10 Misc. 3d
1068A, 814 N.Y.S.2d 562 (Sup. Ct. N.Y. Co. 2006).

4. Appellant’s Cause of Action for a Permanent Injunction enjoining

Respondent from Conducting Himself as the Managing Member of
Bedbathstore.com, LLC

Respondent had misrepresented himself to be the sole owner of
Bedbathstore.com LLC and has accordingly entered into various transactions with
third parties. (R. 241-246; 567) Respondent must also be enjoined from interfering

with the normal day to day operations of Bedbathstore.com, LLC including
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causing any disturbances of the peace, engaging in disorderly conduct, harassing,
menacing, threatening, causing alarm or annoying Appellanf, any member of
Appellant’s family and the employees of the Company.

Respondent’s reliance on the tax retuns he prepared is astonishing.
Respondent’s understanding of the use of Schedule K-1’s is not accurate and the
significance of the Schedule K-1’s was inaccurately represented to the lower court.
This Court should take judicial notice that a partnership uses Schedule K-1 to
report the respective share of the partnership's income, deductions, credits, etc.
Individual partners do not file it with their tax return; the partnership files a copy
with the IRS. In this case, Respondent completely controlled this aspect of the
business.

Given the foregoing, the tax returns upon which Respondent seeks to hoist
his case are self-serving, erroneous, deliberately false, and at best negligently
prepared by the accountants controlled by Respondent in many respects. Since 26
U.S.C.S. § 6065 provides that any return, declaration, statement, or other document
required to be made under any provision of the internal revenue laws or regulation
shall contain or be verified by a written declaration that it is made under the
penalty of perjury, tax returns are sworn statements made under the penalty of
perjury. As such, the only party in this case that can be charged with the

misstatements in the Bedbathstore,com, LLC tax returns is that party which caused
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them to be prepared and signed them -- Respondent. 26 U.S.C.S. § 6065; Friedman
v. Ocean Dreams, LLC,15 Misc. 3d 1146A, 841 N.y.S.2d 819 (Sup. Ct. NY CO.
2007) aff'd 56 A.D.3d 719, 868 N.Y.S.2d 131 (2d Dept. 2008): American
Manufacturers Mutual Insurance Company v. Payton Lane Nursing Home, Inc.,
supra. Appellant’s personal tax returns did not make any representation to the IRS
with regard to his ownership interest in the Company.

As such, Respondent should be enjoined from his campaign and pattern of
mismanagement and waste that interferes with and jeopardizes Appellant’s interest

in the Company.

B. Appellant Established That He Will Suffer Irreparable Injury
Absent The Injunction

Irreparable injury has been defined to mean any injury for which money
damages are insufficient. Destiny US4 Holdings, LLC v. Citigroup Global Markets
Realty Corp., 24 Misc. 3d 1222A, 897 N.Y.S.2d 669 (Sup. Ct. Onondaga Co.
2009); Klein, Wagner & Morris v. Lawrence A. Klein, P. C., 186 A.D.2d 631, 588
N.Y.S.2d 424 (2™ Dep’t 1992).

In this case, the opportunity for Respondent to shift the balance of power in
the contractual relationship, and assume management and control of the business at
issue, constitutes irreparable injury. See Yemini v. Goldberg, 60 A.D.3d 935, 876

N.Y.S.2d 89 (2™ Dep’t 2009), where the control and management of a company
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and its holdings were at stake, and the court reasoned that money damages are
nsufficient thereby establishing irreparable injury. See also Witham v. VEinance
Invs., Inc., 17 Misc. 3d 1136A, 851 N.Y.S.2d 75 (Sup. Ct. N.Y. Co. 2007)(where
the Court stated that due to the importance of control, "damages would thus not
appear to be an adequate remedy for an improper transfer,” citing Kurtz v. Zion, 61
A.D.2d 778, 779, 402 N.Y.S.2d 402 (1* Dept. 1978)). Here, the threatened
improper conduct at issue would not only cost Appellant money, but also unique
and proprietary rights in and control of the business. (R. 173-176: 515)

Money damages would be inadequate as the fate and future of the Company
and the livelihood of 20 individuals may be lost, and the value of Appellant’s
membership interests in the Company also lies in the balance and resolution of this
matter. Further, the reputation of the Company, relationships with existing
customers and vendors, as well as control of Appellant’s business concept and
confidential trade secret information, are at risk. (R. 45-46; 47, 48; 49; 37; 173-
176; 515)

In this case, Appellant has demonstrated the necessity for injunctive relief in
order to preserve the status quo pending trial. Respondent terminated Appellant

from the Company (and removed his access to the entire Bedbathstore.com, LLC
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computer network) solely in reliance on the lower court’s decision.” Respondent
1s clearly attempting to persist in improper conduct and, absent a preliminary
injunction, there is no assurance that Appellant will be able to stay in business
pending trial. Project Orange Associates, LLC v. General Electric Int’l, 23
Misc.3d 764, 872 N.Y.S.2d 857 (Sup. Ct. N.Y. Co. 2009)(Court noted that to the
extent the disputed termination causes the Appellant to lose its business, it would
be irreparably harmed, warranting an injunction); see also Li Gang Ma v. Hong
Guang Hu, 2009 NY Slip Op 30607U, 2009 N.Y. Misc. LEXIS 4827 (Sup. Ct.
Queens Co. 2009) (court granted preliminary mjunction noting that a preliminary
injunction was necessary to maintain status quo despite factual disputes as to
merits of claim where "there (was) no assurance that the Appellant (would) be able
to stay in business pending trial" and was in "real danger of losing its business or
suffering dissolution" if injunctive relief were not imposed).

It has also been held that major disruption of a business can be as harmful as
termination, and a threat to the continued existence of a business can constitute
irreparable injury. Roso-Lino Beverage Distributors, Inc. v. Coca-Cola Bottling
Co., 749 F.2d 124 (2d Cir. 1984). Under the circumstances, Respondent’s
termination of Appellant - - the Company’s Chief Operating Officer - - is a major

disruption of the business as confirmed Kathryn Meng.

** Respondent threatened to have private security guards stationed at the office and to have

Appellant arrested if he tried to return to the office.
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Furthermore, due to the nature of the relationship between the parties here,
the difficulty in measuring the injury to Appellant as a result of Respondent's
complained of conduct also presents irreparable harm. Alside Div. of Associated
Materials Inc. v. Leclair, 295 A.D.2d 873, 743 N.Y.S.2d 898 (3" Dept. 2002).

C. The Balancing Of The Equities Tips Decidedly In Appellant’s Favor

A balancing of the equities favors a Appellant when the irreparable harm to
Appellant is more burdensome than the harm caused to a Respondent by the
injunction. Louis Foodservice Corp. v. Vouyiouklis, 2002 NY Slip Op 50448U,
2002 N.Y. Misc. LEXIS 1490 (Sup. Ct. Kings Co. 2002). In balancing the equities,
the Court must look to the relative prejudice to each party resulting from the grant
or denial of the injunction. Id.

Respondent’s oppressive conduct in this case has allowed him to thwart
Appellant’s expectations. (R. 172-181) See Wenger v. L.A. Wenger Contracting
Co., Inc., 2010 NY Slip Op 52236U, 2010 N.Y. Misc. LEXIS 6173 (Sup. Ct.
Suffolk Co. Dec. 14, 2010).

The Court in Wenger v. L.A. Wenger Contracting Co., Inc., in finding
oppression of the Appellant observed:

David Wenger, as Louis Wenger's son, and the minority
shareholder of closely held corporations, one of which he
entered directly after college, and the others he helped

form, has met the requirements to demonstrate
"oppressive conduct” under BCL 1104-a. He was brought
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in as an employee to a business owned solely by his
father; he held no other positions; he became an officer
and shareholder of the corporations; he was involved n
the daily business of the same, and became personally
liable on corporate lines of credit. The Court finds that
Louis Wenger acted improperly as soon as David
Wenger began to question Louis Wenger's handling of
the corporations’ tinances; essentially demanding that he
turn over his interests in corporations holding over $10
million in assets for $10.

Respondent claims to have obtained funding for Bedbathstore.com, LLC but
the reality is that he has not. The funding was used to acquire a building wholly
owned by a separate legal entity. Moreover, he has exploited assets of the
Company for his sole benefit and he continues to lie about it. (R. 260-264; 308-
312; 567)

The irreparable harm to be sustained by Appellant, as set forth above, is
more burdensome than any unlikely or remote harm to be caused to the
Respondent by the imposition of the injunctive relief sought herein. (R. 45-46; 47;
48; 49; 32 — 33) In view of the foregoing, the equities decidedly favor Appellant.
Societe Anonyme Belge D Exploitation de La Navigation Aerienne v. Feller, 112
A.D.2d 837, 492 N.Y.S.2d 756 (1* Dept. 1985).

There is no harm to Respondent in enjoining the recently escalated improper

oppression and dominance of Appellant, thereby maintaining the status quo.

Wenger v. L.A. Wenger Contracting Co., Inc., supra; Kurtz v. Zion, 61 A.D.2d 778,
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402 N.Y.S.2d 402 (1™ Dept. 2003) (court exercises its power to stay the running of
the grace periods to preserve the status quo); See also Olympic Tower Condo. v.
Cocoziello, 306 A.D.2d 159, 761 N.Y.S.2d 179 (1* Dept. 1978) (a preliminary
injunction functions to preserve the status quo pending a full hearing on the merits
of the action); S.J.J.K. Tennis, Inc. v. Confer Bethpage, LLC, 2010 NY Slip Op
30915U, 2010 N.Y. Misc. LEXIS 1825 (Sup. Ct. Nassau Co. 2010) aff'd 81
A.D.3d 629,916 N.Y.S.2d 789 (2™ Dept. 2011) (Respondent has not demonstrated
any prejudice or hardship by the granting of a preliminary injunction).

In this case, the balancing of the equities clearly favor Appellant, warranting

this Court to reverse the lower court’s denial of the preliminary injunction as

sought herein.
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CONCLUSION

Appellant had no choice but to commence this action and seek injunctive
relief. Respondent’s oppressive conduct and his refusal to recognize Appellant’s
interest has created a tear in the fabric of the Reichman family that appears not to
be able to be remedied absent a clear message from this Court to Respondent that
his actions will not be tolerated and that Appellant’s interest in Bedbathstore.com,
LLC must be recognized.

Appellant came to court to obtain justice. Bedbathstore.com, LLC was his
idea and he developed it and built it into the recognizable intenet company it has
become today. He obtained 80% of the outstanding membership units in the
Company from the inception and never divested himself of any interest.
Appellant’s position was observed and validated by the lower court’s appointed
neutral Kathryn Meng, Esq. (R. 1097-1105) but her views were inexplicably
ignored by the lower court. Indeed, while Appellant was operating and building
the Company, Respondent was stealing it out from under him, like a silent coup.
This 1s not how closely held family businesses run!

By reason of the foregoing, this Court should reverse the lower court’s
denial of the preliminary injunctive relief being sought by Appellant against
Respondent, and grant the following additional affirmative relief as sought in the

motion filed with this Court on March 23, 2011:
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L. Reinstating Appellant Michael Reichman to his position as Chief
Operating Officer of the Company and maintaining his salary in the sum of no less
than $155,000 per year;

2. Declaring that Michael Reichman is the owner of and entitled to sole
control over the Yahoo and Yahoo Merchant Solutions account and Yahoo ID
(previously known as “mikereichman™) associated with the Company and/or
Bedbathstore and its content, including without limitation, all administrative
privileges and account controls from Yahoo and/or Yahoo Merchant Solutions
(“Yahoo”);

3. Reinstating Kathryn Meng, Esq. as neutral officer and director of
Bedbathstore.com, LLC, and for Ms. Meng to act in the same capacity as to which
she was appointed by Honorable Timothy S. Driscoll by order dated January 14,
2011; and

4. Reinstating Appellant as signatory to the Company’s Bank of
America bank accounts and all other Company bank accounts; and

5. Maintaining Appellant’s health insurance under the Company’s health
insurance plan; and

6. Returning the ownership and administrative control of the domain

name Bedbathstore.com from Network Solutions to Appellant;
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7. Requiring Bedbathstore.com, LLC to pay the outstanding American
Express bill for the account utilized by the Company for which Appellant is the
guarantor;

8. Reinstate, for full access to Appellant as existed prior to March 11,
2011, all administrative passwords and login information for the entire
Bedbathstore.com, LLC computer network including, but not limited to, internal
and external computers, including backup systems, network solution account,
Yahoo account, Google advertising account, Bing advertising account, PayPal
merchant service account, Bank of American merchant service account,
QuickBook servers, online bank account and all of the Company’s credit cards and
credit lines; and

9. Restraining and enjoining Respondent from:

(a)  accessing company computers and servers as well as the online credit
card transaction processing terminals associated with merchant processing
accounts related to the day to day operations of the Company;

(b)  paying personal debts and obligations with Company funds;

(c)  paying unauthorized personal medical expenditures with Company

funds;
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(d) making any expenditure not in the ordinary course of business
(defined as the acquisition of inventory or the payment of utilities, rent and similar
operational expenditures);

(e)  accessing, making or causing alterations to be made to Company
financial records, whether they are in print or electronic format, and otherwise
communicating ex parte with the Company’s accountant, Jeffrey Gittleson;

(f)  using Company assets to fund the litigation costs and expenses
associated with this or any lawsuit in which the Respondent is named as a party in
his individual capacity;

(g) drawing or transferring funds or assets of the Company to his personal
account(s), including taking cash withdrawals using debt/ATM cards, other than a

base salary in an amount not exceeding the base salary currently being paid to

Appellant;

(h)  issuing refunds or credits from credit card accounts to any account
other than the account originating the payment related to the day to day operations
of the Company;

(1)  encumbering, hypothecating, selling or leasing the property known as
147 Sunrise Highway, Lynbrook, New York;

() mnterfering with the normal day to day operations of the Company

including causing any disturbances of the peace, engaging in disorderly conduct,
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harassing, menacing, threatening, causing alarm or annoying Appellant, any
member of his family and employees of the Company at either the principal place
of business of the Company, their residences or any place where they may be
found; and

(k)  such other and further relief as the Court deems just and proper, in the
interest of justice.

Dated: East Meadow, New York
May 5, 2011
CERT7\47V BALIN ADLER & HYMAN, LLP
By: S

Douglas E. Rowe, Esq.
Attorneys for Appellant
90 Mernck Avenue, 9th Floor
East Meadow, New York 11554
(516) 296-7000
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