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SPORTS LEGENDS, INC. 
P l a i n t i f f ,  

- a g a i n s t  - 

Defendant moves, pursuant  t o  CPLR 3211(a) ( 7 )  , to dismiss  the  

complaint and f o r  s a n c t i o n s .  P l a i n t i f f  opposes the motion, and 

r e q u e s t s  s a n c t i o n s .  

g r a n t e d ,  and both  r eques t s  f o r  s anc t ions  are 

For t h e  reasons below, t h e  

derii ed . 
. .  Background i I 

1 %  

P l a i n t l f  f Sports Legends, I n c .  ( “Spor t s  Legends” ) ?~&i New 
A .3 

York corpora t lon  e s t a b l i s h e d ,  owned and c o n t r o l l e d  by Joseph 

Cuseriza ( “Cusenza” ) and P a u l  Carberry ( \\Carberry// ) . 

Legends was engaged i r i  t h e  business of buylng and s e l l i n g  s p o r t s  

Sports 

memorabilia.  

... --  
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to [Sports Legends]” and as a result “[Sports Legends] has 

suffered damages.” The complaint seeks “the return of t h e  

[Sports Legends’] items wrongfully possessed and converted to the 

extent that they are in [Carberry ‘33 possession.” 

The record conta ins  a letter dated July 19, 1999 from 

Cusenza to C a r b e r r y  demanding t he  return of his share  of 

inventory. Carberry refused t h e  request and in 2001, Spor t s  

Legends commenced an action against Carberry based on t h e  same 

events that form the basis for this  a c t i o n .  T h a t  action was 

dismissed by the trial court: f o r  failure to prosecute, and the 

Appellate Division affirmed the dismissal. Sports IJeqends, Inc. 

v. P a u l  B. Carberry, 3 8  AD3d 470 (lSt Dept. 200-7). The current 

ac t ion  was commenced on July 2 6 ,  2007. 

Carberry moves to dismiss the complaint on several g r o u n d s .  

First, Carberry argues that the sole claim asserted in the 

complaint, which is f o r  conversion, is time-barred as the action 

was commenced more than  three years a f t - e r  the date of the alleged 

conversion and Cusenza’s July 1999 demand letter. 

Carberry also argues that Cusenza cannot authorize this 

action on behalf of Sports Legends since, as he stated in his 

affidavit, both he and Cusenza own 50% of the shares of Sports 

Legends. Carberry also asserts that Sports Legends lacks 

capacity to s u e  because it was dissolved for f a i l u r e  to pay taxes 

in 1999. Lastly, Carberry argues that the prior lawsuit has 
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preclusive effect on this action. 

Sports Legends opposes tkie motion, arguing that the claim is 

not time-barred as Carberry's actions amount to a "continuing 

tort" where each interference with plaintiff's right of 

possession gives r i s e  to a new cause of action. Sports Legends 

next argues t h a t  Cusenza holds a controlling interest in Spor t s  

Legends based on his g r e a t e r  capital contribution and thus 

Cusenza may authorize Sports Legends to sue Carberry. Notably, 

Sports Legends submits no evidence refuting the statement in 

Carberry's affidavit that he and Cusenza each o w n  a 50% interest 

in S p o r t s  Legends. Finally, Sports Legends asserts that, even 

assuming it is a dissolved corporation, it retains the right to 

sue for claims existing before dissolution. 

Discuss ion 

The first issue is whether the claim asserted in the 

complaint is time-barred based on the three-year statute of 

limitations applicable to claims f o r  conversion. CPLR 214(3). 

There is no dispute t h a t  this action w a s  commenced more t han  

three yea r s  after the alleged taking of the sports memorabilia by 

Carberry and t he  1399 letter from Cusenza to Carberry seeking t he  

return of inventory belonging to Sports Legends. Sports Legends 

asserts, however, that Carberry's actions constitute a 

"continuing tort" whereby each interference with Sports Legends 

right. to the property gives rise to a new cause of a c t i o n .  
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According to this argument, Carberry's conduct amounts to a 

failure to account for the property - a falilure which is 

continuing. 

Contrary to Sports Legends argument , the continuing t o r t  

theory does not apply to its claim alleging that Carberry took 

property belonging to Sports Legends. The continuing tort theory 

is limited to actions where "the defendant merely interfered with 

the plaintiff I s  property.. .If , however, the conduct the plaintiff 

seeks to recover for amounts to the destruction or taking of the 

property, then the action is properly deemed one f o r  conversion. I' 

Sporn v. MCA Records, Inc:., 58 N.Y.2d 482, 488 (1983). 

Furthermore, the cases relied on by Sports Legends are 

inapposite as they involved the breach of continuing obligations 

w h i c h  were found to constitute continuing wrongs. See e.q. 

Barash v. Est-ate of Sperlin, 2-71 AU2d 558, 559 (2"" D e p t .  2000) 

(plaintiff's claims against de€endants based on defendants' 

wrongful withholding of profits were not time barred as "a 

continuing wrong . . . accrued anew each time the defendants 

collected income and profits from the  allegedly co-owned property 

and failed to give a proper percentage thereof to the 

plaintiff,'); Butler v .  Gibbons, 173 AD2d 352, 353 

1991) (f indirig that the complaint was improperly dismissed on 

statute of limitations grounds as allegations " c l e a r l y  [made] o u t  

a continuing wrong [based on defendants' ] repeated and contj.nuj.rlcj 

(1"' Dept 
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f a i l u r e  t o  account and t u r n  over proceeds earned from r e n t i n g  t h e  

p r o p e r t i e s  [ a t  i s s u e ]  . ' I )  

I n  c o n t r a s t  t o  a l l e g a t i o n s  i n  these c a s e s ,  t h e  ins ta r i t  

cornplaint a l l e g e s  no cont inuing  wrong by Carberry but  r a t h e r  a 

wrongful t ak ing  of i t e m s  arid Cusenza' s continuous demands f o r  

t h e i r  r e t u r n .  Moreover, t h a t  t h e  p rope r ty  a t  i s s u e  i s  owned by a 

closely he ld  c o r p o r a t i o n  does not r e q u i r e  a d i f f e r e n t  conclus ion .  

See Elqhanayan v. Elqhanayan, 2 6 5  A.D.2d 2 6 2  (1"- Uept 

1 9 9 9 )  ( a f f i r m i n g  t r i a l  c o u r t ' s  a p p l i c a t i o n  of a t h r e e - y e a r  s t a t u t e  

of l i m i t a t i o n s  a p p l i c a b l e  to conversion claims when de€endant 

allegedly t ook  posses s ion  of a s s e t s  owned by a p a r t n e r s h i p ) .  

Accordi.ngly, t h e  con t inu ing  wrong theory  does no t  apply t o  S p o r t s  

Legends' conversion c la im against Carberry f o r  t h e  wrongful 

t a k i n g  of s p o r t s  memorabilia.  

Genera l ly ,  t h e  acc rua l  d a t e  f o r  conversion i s  t h e  d a t e  on 

w h i c h  t.he c h a t t e l  was removed from t h e  t r u e  owner's possession. 

Spar-11 v .  MCA Records, Inc., 58 N.Y.2d a t  4 8 7 .  However, Carberry, 

as an owner of Spor t s  Legends has a lawful r i g h t  t o  possess ion  of 

t h e  p r o p e r t y ,  and any claim a g a i n s t  him would thus not accrue 

u n t i l  t h e r e  was a demand f o r  r e t u r n  of t h e  p rope r ty ,  and he 

r e f u s e d .  See, Solomon Guyqenheim Foundation v .  Lubell, 7 7  N.Y.2d 

311 ( 1 9 9 1 ) ;  Martin v .  Briqqs, 235  A.D.2d 1 9 2  (lBt Dept 1 9 9 7 )  ; 

Bermari v. Goldsmith, 1 4 1  A.D.2d 4 8 7  (2'ld Dept 1988). In t h i s  

c a s e ,  Cusenza s e n t  a l e t t e r  demanding r e t u r n  of t h e  p rope r ty  i n  
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J u l y  1 9 9 9 .  Moreover, while t h e  complaint does not allege the 

d a t e  of Carbe r ry ' s  r e f u s a l  t o  r e t u r n  t h e  p rope r ty ,  i t  i s  c l e a r  

from the record  t h a t  such r e f u s a l  occurred p r i o r  t o  t h e  

commencement of t h e  2 0 0 1  a c t i o n .  A s  this a c t i o n  was not 

commericed u n t i l  2 0 0 7 ,  o r  approximately e i g h t  yea r s  a f t e r  t h e  

demand was made arid a t  l e a s t  6 yea r s  a f t e r  t h e  r e f u s a l  t o  r e t u r n  

t h e  p rope r ty ,  i t  must be dismissed a s  unt imely.  

I n  a d d i t i o n ,  even i f  i t  were t ime ly ,  t h i s  a c t i o n  would be 

d ismissed  on the grounds t h a t  Cusenza l a c k s  t h e  a u t h o r i t y  t o  

b r i n g  this a c t i o n  on behalf  of S p o r t s  Legends. I t  i s  firm1.y 

e s t a b l i s h e d  t h a t  "where the re  are on ly  two s tockholders  each with 

a 5 0 %  share, an a c t i o n  cannot be maintained i n  t h e  name of the 

c o r p o r a t i o n  by one s tockholder  a g a i n s t  another  w i t h  an equal  

i n t e r e s t  and degree of c o n t r o l  over corpora t e  a f f a i r s . "  

Executive Leaainq Comsany, I n c .  v .  Ledcr, 1 9 1  A.D.2d 1 9 9 ,  2 0 0  

(Ist Dept 1993). 

complaint t h a t  Cusenza's c o n t r i b u t i o n  t o  t h e  funds used € o r  t h e  

c o r p o r a t i o n  were g r e a t e r  than 50% , 

Cusenza was i s sued  more than 50% of t h e  c o r p o r a t i o n ' s  stock. 

Here, while i t  i s  alleged i n  the unver i f i ed  

t h e r e  i s  no aI.legatior1 t h a t  

Thus, even assuming arquendo t h a t  Cusenza con t r ibu ted  more 

c a p i t a l  t o  Spor t s  Legends, such c o n t r i b u t i o n  would riot g ive  him 

s t and ing  t o  b r i n g  this s u i t  on behalf  of the  corpora t ion .  The 

r u l e  a t  i s s u e  he re  a p p l i e s  based on equal  s tock  ownership, not  

C h e  r e l a t i v e  amounts of c a p i t a l  cont r ibu t - ions  made by such 

G 
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shareholders. See, Abelow v. Grassman, 91 ~ . D . 2 d  553 (lEt Dept 

1982), appeal dismissed, 58 NY2d 1112 (1983); Tidy-House paper 

C O r p .  V .  Adlman, 4 A.D.2d 619 ( IhL Dept 1957). Accordingly, 

since S p o r t s  Legends does not deny that Carberry and Cusenza each 

owned 50% of the shares of Sports Legends, 

maintain this action in t h e  name of the corporation. 

cusenza cannot 

AS the action is time-barred and Cuserlza lacks the authority 

to sue on behalf of Spor t s  Legends, this court need not reach 

whecher the dissolved status of the plaintiff corporation for 

failure to pay taxes affects its capacity to sue or whether the 

prior litigation bars Sports Legends from bringing this action. 

Conclusion 

In view of the above, it is 

ORDERED that the Carberry's motion to dismiss is granted; 

and it is further 

ORDERED that the Clerk of the Court is directed to enter 

judgment dismissing the complaint in its entirety; arid ir is 

further 

ORDERED that Carberry's request for sanctions is denied but 

the court admonishes Sports Legends and Cusenza that further 

attempts to pursue similar claims may result i.n the imposition of 

sanctions. 

DATED: March ,2008 IO 
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