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Decision and Order of the Hon . Anthony A. Scarping, ,Jr. dated

September 29, 2006 (14-24)
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In th^a Matter
of

^e Estate Of Robert P^auEx,

^iie No, 00,83/04Admirgs
r
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AWa ti. rARL VERiDESICHt,
CARL. eADESCH1,

aeceased,

Pursuant to $CPA 2103 and Business corporstion
Law 11QMa.
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SCARPINO - S.

The pst Uonet, as adrrtiinistrator, of the decedent's estate , has commenced this

proceeding, inter al/a, pursuant to Businm Corporation law 11014-a to dissolve

respondent G,13. Tepper & Associtttes, Ltd. ("Tepper & Assoclatess1, a ciosety held

oorpomt on, and pursuant to $CPA P103, to compel the respondents io turn over to the

estate the value of the decedont's interest in that oorpcration. Presently before the court

art: (1) a motion for partial summaryjudgment by the Petitioner, and (2) a Cross motion for

summary judgment by the respondents, the surviving shamholders Of Tepper &

Associates, dismISsing the petition In its entirety.

The de09d
was (arid his estate row is) & 35% sharehatder in Tepper &

Associates, a New York alcseiyheirs c rPoration which Provided ac*ountfng sarooes to
businesses

and individuals. The other $harehOlders ate reSPOndcants caeraid'a- Tapper a
3a°% ^ aftare?1r^isr); Monte Tepper (a 15% ^

vaitareltelder); and Jay sac'nue1s (a 16af6
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shareholder). it is undisputed that the parties had no hareholders' agreement,

Unttl 2003, each shareholder reagivad a WeeWy salary and a year-end 6bon as.

Bch shareholder's bonus was a percentage of the =PorafOrft appreximate profit or

taxable income, wi h the percentages cr sponding to saoh shareholder's respective

owrnershfp interest in the corporation. At the start of each suemedlrig year, the

shareholders then loaned back honey to Topper Associates,

The decadent died in November, 2003. Apperenty, he had snapped Oerfvrming

work for Topper & Aseodates oomatime Wore that At the end of 20M, the decedent's

estate did not receive 35% of the corporation's approximde profit or taxable Income.

According to Jay Sarnuels, Topper & Ass ii s dJd pay ft deoedant's estimated Income

tax liability of approximately $16,000 for that year,

Although Topper & Associates Is still in existence (Carney Affirm., M&W 7, p 17),

the surviving shersholders do notconduct buNhese underthat corporate nams, except to

colloot any outstanding accounts receivable, Rather, In or about 1=abruary, 2004, Monte

Tepper and Jay Samuels esablishied Tepper Tax Associates, Inc, (hersina r "Tepper

Tax"), which provides the same type of acoounting services as Tepper & Associates.

Tepper Tax, which employs Gerald B, Tepper, occupies the same offices as used by

Tepper & Associates, and uses all of as off" equipment, computers, and furnishings,

A=rdirig to Monte Tepper, "a good portion" of " cilents of Tepper 't'alc were formally

clients of Tepper & Asaoclates (Caxmey Aflir atlon, Exhibit F, p 19).
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The petitioner comrrrw"d this proceeding pursuant to S PA 2103 and SOL 1104ra

to dissolve Tepper & Associates and to compel the respondents to turn over to the estate

the decedent's intemt thamin . In fits verified petition, he alleges brat the rospondents

"have been guilty of illegal, ftaudulent and oppressive actions toward the estate (Verify

Peti'tion,122). Aftamatively , the petitioner requests common law dissolution of Tepper &

Associates or dissolution pursuant to New York Partnership Law (id., ' 24). The

respondents havefiled an answer in which they denythatthe estate is entitled to any relief,

They also assert a oounterclairrr against the estate,

The petitioner now movee for "partial summary judgment" (P ►eti' onAes Noti1re of

Mot on ), The Notice of Motion falls to more particularly specify the nature of the relief

sought, Win the "Wheralom" cruse of his affirmation in support of the motion , petitioner's

counsel requests "partlal summary judgment on the Issue of liability" {Gamey Affirma 'ti n,

p. 5), Again ; counsel's affirmation is no more spw fic than that. based upon it reading

of the petitioner's motion papers, the court can ority conclude that he requests a

determination thett the respondents have engaged I oppressive action toward the estate

pursuant to l trsiness C^orporatlon Law 1104-a (a)(1), or that the respondents have'

tooted, wasted or diverted property-of Tepper & Associates for l one corporate purposes

pursuant to business Corporatlcn t^aw § i t 04-a (a.)(2).

The =urt notes that the petitionees failure to specify the relief demanded and

*mission of the grounds therefor in his Notice of Motion contravenes Eire terms of Ci' LR

2214 (a), Nevertheless, becausa the respondents have not raised the issue, the court
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deems it waived , It is noted solely to highlight the fact that the court roust daterrn" the

exact relief sought by the petitioner and the grounds therefor based upon ft interpretation

of the petitioner's rnoving papers , and the petitioner 9houid not be heard to ournplain that

the couri's interpretation is incorrect.

The res rrclents oppose the petitioner 's motion and cross-move for summary

judgment dismissing the petition. They clairn that, as a matter of law, there are no facts

to support the petitioner 's request for dissolution of Tepper & Associates pursuant to

Business Corporation Law § 1104-a. They stare that the dscedet himself did not want

either a shareholders ' agreement or any death benefits for any shareholders, and that he

had no re onable Expectation of reoetving a bonus in 2003 because he did not work most

of the year, Moreover , the respondent's claim that the petitioner himself may have

CorPmpromieed the goodwill of the corporation by revealing to others information regarding

Gerald S. `Pepper's cdminai conviction.

it is well settled thata party moving for summary judgment must ma ke a prima faois

showing of entitlement to judgment as a matter of law by offering evidence in admissible

form which demonstrates the absence of any material Issues of faot (see W hograd v Now

York unity. Mod, Orr. , 64 NY2d 85 1, 853; Z 'uckamaan v Cify of New York, 4e NY2d 557).

if the moving party manes such a prima faoic showing , the opposing party can defeat the

motion by submitting evidence in admissible farm which raises a material Issue of fact (sea

AWer v Prospoor Hosp, 68 NY2d 320; Zuckerman V City of Now York, supra),

P.17
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Subjeot to certain conditions not relevant herein, a shareholder (or shareholders)

of 2011/c. of the shares of a dosely held corporation may bang a petition for dissolution of the

corporation (Business Corporation Law 91101-a (a]). Dissolution maybe requested on

the grounds that: (1) "[t]ie directors or tl'rCise in control of the corporation have been guilty

of illegal, fraudulent or oppressive actions toward the complaining shareholders," anchor

(2) "jt]he property or assets of the corporation are being looted, wasted, or diverted for non.

aarpvrate purposes by its directors, officers or those In control of the oorparation"

(Business ►rporation Law § 11 04-a Ca1C1], C21),

The statute noes not define the farm ",oppressive actions," but the Court of Appeals

has stated itrefors "to conduct that substantiaity defer the `reasonable expectagons, held

by minority "rehblders in committing their r apirtal to the particular entsrprlse'f (Meftrof

Kemp & Beailoy rGardlstein], 84 NY20 63, 72). The Court has further stated that

Aoppression should be doomed to arise only when the majori4 oonduct substantially

defeats expectattons thA obj ively viowad, w( ro both reasonable under the

circumstances and were central to the petitioner's decision to join tine venttrte" (Id. at 73).

"Waste has been held to include misappropriation of corporate e.ssets for private purposes

(Matter of Cuftningharn v ^44 a Ave. Owners Corp., 256 AD2d 406, 407).

even whorl the wurt finds oppressive conduot or waste, 11[t1he appropriateness of

an order of dissolution Is in evory case vestal in the sound discretion of the court

considering the application" (Matter of Kemp & Seattey [Gardstefn, supra, at 73, citing

Business Corporation Law § 1111 (a1), and „(sjvsry order of dissolution . .. must ue

-5-
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conditioned upon parmittIng any shareholder of the corporation to elea to purchase the

oomplaining shareholder's stack at fair value" (id, at 74, cfting Business Corporat on Law

§ 1118). Really, the Court of Appeals has made clear that dlssolutlon Is not availabre to

a "rninortty shareholder whose own acts, made in bad faith and undertaken with a view

toward rotting an involuntary di=olution, give rise to the complained-of oppre ivn' (Id.

see MMtterofCassata tt.Braws1ar-A#en-W7oherf, Inc., 20 AD2d 710, 711).

Applong the foregoing tv the facts of this eass, the court grants the petitioner=s

motion for parftal surnmary judgment to the extent that the court determines that the

respondents have to tad, wash or diverted property at Tepper & Associates for non-

corporate purposes pursuant to Business Corporation Law I I04-a (a)(2). Specifically,

it is undisputad that Monte Tepper ana Jay Samuels established a new corporation for

width they, along with Geraid S. Tepper, sotloited Tepper ,& Associates clients, and that

they have used the Offt and assets of Topper & Associates in working for that now

corporation, This establishes a prima facia case that thay looiad, wasted and/or diverted

the properly or assets of Tepper & Ass sates, in that tray misapproptt d corporate

a sets for their own private puTosas (see Business Corporation Law § 1104-a

In tt►eir Memorandum of Law in support of their cross motion, the respondents state

that the patittoner (not the decedent) stasrad and/or attempted to steer Tepper &

Associates clients away from using Tepper & Associates as their aocduntants. Had the

respondents offered any evidence in admissible form to support etch a Waim, it would

have raised a t6able issuo of tact as to whether such acts were undertaken vAth a view
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toward forcing a judicial dissolution of the eorporation sufficient to defeat the petitioner's

motion (sea Matter of Cassata v Brewster-Allan-fthart, inc., supra). However, they

offered no such evidence.

The court concludes that a hearing must be held to determine the appropriate

remody for the Wate (sea Manr otKemp & 8aat1ey [Gard&arn], $WB, at 73-74).

The respondents ' crass motion for summary Judgment dismissing the petition is also

denied. First , it is noted that the only "evidence which the respondents submit in support

of their cress motion is the affidavit of respondent Jay Samuels. However, rather than

setting forth a detailed statement of facts , he merely "adop4s) the smtement of facts as set

forth In Jrespotclants =1 Mernorandum of Law dated ApOf ge, 2006, as if more fully Set" forth

i his affidavit (Samuels Affidavit, #). However, nowhere does Mr. Samuels indicate,

much less expr ly state , that he has personal knovitledge of all of the facts so forth in

th* Memorandurn of Law (see CPLR 3212 [t3]), and the Memorandum of Law cites a

number of sources, includiRg the deposition testirnony of various parties, for the facts

contained therein . The respondents , howe"r, have not submitted copies of the deposition

testlrnony to the court in support of the cross motion. On this basis alone, their cross

maon should be denied.

Moreowr, the respondents' contention that they Are entitled to summaryjudgmort

because the decedent had no reasonable expectation, as a matter Qf law, of recei ng any

type of death benefit from Tupper & Associates, or that in was contemplated that Ibis 35,51"

interest in Tepper & Asst fates would essentially became worthless upon his death is

-7-
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*thout rnrit Their contention is based upon the following-, (1) their alleged oonvarsations

with the decedent regarding the dacedent's desire that this corp6ration peovide no death

beneft to any st7araholder, and (2) the Jack of any conversation to the contrary between

the decedent and the peftonsr. However, any such convarsations between the

respondents and the decedent are barred by the Used Marl's Statute (CPLFR 4115319), and

tho absence of any such conversations between the decedent and the petitioner is

insufficient to establish a prima facie case that there was no suoh expectation.

The parties' remaining ntentlons are without merit.

Accordingly, it is herr'by

ORDERED that me petrdoneeb motion for partdal summary judgment is granted t6

the extent that the court determines that tha respondents have lotted, wasted or diverted

property of Tepper & Associates for non-corporate purposres pursuant to Business

Corporation Law § 1104-a (a)(2) ; and it is further,

=FRED that the respondents` crass maaon for summary judgment dismissing

the pet)Von Is denied.

The matter is restorad to the court's calendar of Wednesday, October 11, 2008,

Counsel for the respondents is dined to file a Statement of !woes with. respect to the

respondents' counterclaim against the petitioner on or before that date. Further, coumel

for bout parties are directed to appear In Court at S.30 a.m. on that date.

THIS CONSTITUTES THS OtOISt t t AND ORDER OF THE COURT,

_8 .
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The following papery were considered on these motEon .

1, The petitioneea Motlan for Partial Summary Judgment, filed April 25 , 2006, and
all exhibits and papers SubMitted In support thereof,

2. Thy Affirmation in Opposition of Robsrt S. Markfieid , Esq., dated May 17,2006;

3. The Reply Affirmation of John F. Carney, 5sq., elated May 23, 2000 , and all
exhlbfts and paperr submitted in support thereof, and

4. The respondents' Motion for SummaryJudgment dated April 26, 2008, and all
exhVits and papers submIlled in support thereof.

Dated; White Plains, NY
September I F , 2006

TO: JOHN F. CARNEY, E80.
CARNEY & MoKAY
Attorneys for Petitioners
108 Doulevard
Palham, N,Y, 10803

ROBERT S. MARKFIRLD, ESO,
MARKi' EWD & SOLOMON, LLP
846 Third Avenue
New Yark, NX, 10022

TOTAL P.22
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