FTLCED_NEW YORK_ COUNTY CLERK 07/ 1372012 | NDEX NO. 650950/ 2011

NYSCEF DOC. NO. 50 RECEI VED NYSCEF: 07/13/2012




Nov.

2. 2011 4:47PM  Delma Properties No. 6777 P 7/18

SUPREME COURT OF THE STATE OF NEW YORIS

COUNTY QOF NEW YORK
S —— U bd
HOLDRUM INVESTMENTS N.V. individually and
derivatively on bebalf of MUSEUM PARTNERS L.P.
Plaintiffs,
Index No. 650950-2011
-against-
SECOND AMENDED VERIFIED
ASHER B. EDELMAN COMPLAINT
Defendant.
__________________________________________ X

Plaintiffs, HOLDRUM INVESTMENTS N.V. and MUSEUM PARTNERS L.P., by theit attorney,
L Office of Jeff Davis, Bsq., as and for their Second Amended Vesified Complaint against the

Defendant, allege as follows:

PARTIES

1. Phintff HOLDRUM INVESTMENTS N.V. (heteinafter “Holdrarm™) is 2 Netherlands
Antilles cotporation duly osganized pursuant to the laws of the Netheslands Antilles, and a
limited partnet of the Museum Pattners L.P. (heseinafter the “Pattnetship” or “the
Company”).

9. Plaintiff MUSEUM PARTNERS 1,15 a limited partnership duly organized pursuant to the
Jaws of Delaware, with its ptincipal place of business located at 136 East 74th Street, New
York, NY 10021-3503.

3. Defendant Asher B, Edelman (heceinafter “Bdeliman” or “Defendant”) is an individual and
the general pattnet of the Pastnership. Upon information and belief, Bdelman resides at 136

Eaat 74™ Street, New York, NY10021, and maintains an office at the same addfess.
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4. Edelman Arts, Inc., a non-patty to this proceeding, is 2 domestic corporation duly organized
putsuant to the laws of the state of New York, and maintsing an office at 136 East 74th

Street, New York, NY 10021-3503.

JURISDICTION AND VENUE
5. This Court has jurisdiction over Defendant pursuant to N.Y. CPLR. (“CPLR”) § 301,
based on the fact that Defendant maintains its ptincipal residence and is engaged in
continiing business relations in this State.

6. Venue is proper in this County putsuant to CPLR § 503.

NATURE OF THE CASE AND BACKGROUND

7. Ttisa fandamental ptinciple of pattnership practice that each partner owes to the other
partnes and to the parmesship itself duties of loyalty, good faith, and fair dealing. Moteover,
it is o well-established doctrine of pattnership, cotporate, ot litnited liability Jaw that a general
pattner owes the highest degree of fiduciary duties to its limited pattnets. As such, each
partnet is prohibited from competing with ot diverting opportunities and assets away fiom
the pattaership, yet Defendant has engaged in exactly such disloyal practices.

8. Despite the extensive duties and ethieal obligations imposed on genetal pattiess, managing
members, of ditectors and officers, Bdelman deliberately abused and misappropsiated assets
belonging to Musewm Partnets LP.(“the Partnership”) -- the partnership in which Plaintiff
Holdtum is a pactner - for his own petsonal benefit and financial enrichment, and coatinues
to do so despite numerous demands to cease and dusist.

9. Upon information and helief, the Pastership was formed for the purpose of acquiting 4
substantial position in Societé du Louvie (heteinafter “Louvie”), 2 French publicly-traded

company that was controlled by the Taittinger family.
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10. The holdings of Louvre included Taittinger Champagne, Bangue du Lowvse (2 French
investment company and bank), Baccarat Crystal, and several French hotel chains, inclading
Le Crillon Hotel.

11. Defendant Bdelman is 2 widely-recognized investor known for his “activist” and aggressive
methods of acquiting a recognized shazeholder interest in undervalued publicly-traded
companies. After acquiring such an interest, Edelman is known for pressuring or “ghaking
up” the boatd of ditectots and the shareholders to create shareholder value by making
changes to the companies’ manage-mﬁm sttuctures. The ultimate poal of this strategy has
been to fotce fundamental changes within the target company to ¢lovate the value of the
then-undecvalued shates. Futthetmore, Defendant’s investment strategy often forced
comnpanies to buy out his investment interest, once acquited, in order to ayoid having to
make coasiderable changes to the management structure that might othetwise compromise
the control of certain shareholders.

12, Thetefote, in the present case, the investiment goal was to obtain & sizable interest in Louvre
in otder to attract public attention, precipitate proxy fights, put political pressuze on the
boatd of ditectos of Louvre to change the management structute, and effect actions of
divestitute, all in order to maximize shareholder valve.

13, Defendant believed and represented to Holdtum that, based on considerable tesearch,
Louvte was severely undervalued in the public market, in latge past due to the fact that
Y onvee was predominantly controlled by a single family, the Taittingers. The members of the
Tattingers were being paid exorbitant salaties while doing very little wosk, to the detriment
of the shateholders as well 4s the value of the publicly-tiaded shares,

14, Holdeum relied substantially on Defendant’s reputation and investment strategies in deciding

to invest in the Partnership.
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15.

16.

17.

18.

19,

Once Defendant made investments in Louvse the stock price rose as one might expect.
However, Defendant’s investment strategy was not as successful as he had hoped because
the board of ditectors was wnmoved and vnwilling to change the management structuce,
Neither was the Taittinger family wilting to relinguish contrel. As such, Defendant decided
to commence z detivative lawsuit in Prance against the Taittinger family. Said lawsuit
ultimately failed.

Theteafter, Defendant began to sell the Partnership’s holdings and distribute cash to the
partners. Defendant further decided to commence a lawsuit against the Taittinger fatnily in
New Yotk Federal Coutt for substantially the same reasons upon which the lawsuits in
Fratice wete based,

Said New Yotk lawsnit was commenced despite the fact that some limited paxtners opposed
it because it was not consistenit with the stated pupose of the Partnetship and despite the
fact that it was likely fiivolous from the outset due to jutisdictional and full faith and credit
issues. Therefore, it was not sutptising that said suit was similatly unsuccessful, its end
coming in the form of a dismissal.

As a final, last-ditch cffort, Defendant decided to commence yet another lavwsuit, again
without the consent of the limited partness, on behalf of the Partnesship, this ime based on
allegations of fraud, breach of confidentiality, and conversion against Starwood Hotels, in
connection with cextain ptiot negotiations petaining to the acquisition of hotel assets owned
and held by Lovvte. Said lawsuit was also not congtuent with the Pastnership’s putpose and
its attached visk in and of itself constitutes a substantial waste of Partfiership assets,

Section 8.1(d) of the Museum Partnets Limited Pactnecship Agreement (heteinafter the

“Pastnership Agreement”) provides that the Partaetship dissolved no later than December
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31, 1998, Thus, at that time, Defendant came unde an obligation to wind down the affaits
of the Partnership and disttibute the agsets to the limited partners.

20 Furthermo:cfp, on o about July of 2010, the Court of Appeals denied Defendant’s sequest for
leave to appeal with respect to the New Yok lawsuit. At that time, the Partnetship no
longe: served any purpose whatsoevet and Defendant thus had a responsibility to wind
down the affaits of the Partnetship and distribute the assets to the limited patinets, even
assurming that he had no such obligation commencing on December 31, 1998, as described
ahove.

21, Instead, for a period of neatly 9 months, Defendant Asher Edelman has diverted
Parenership funds and assets to his own petsonal investment purposes.

22, Upon information and belief, even before investing Partnership assets into Df;,fendant’s
petsonal art investiment portfolio and/ot other petsonal assets, Defendant impropetly used
Pattnership assets to pay off debt untelated to the Partnership’s affairs and otherwise
reneged on and breached the agreement made with Holdram.

3. When Holdmm eventually discovered Defendant’s blatant distegard for his fiduciacy duties,
Holdrum demanded that the Partnership be wound down and that Defendant Edelman
retusn all capital and illegally diverted fonds to Holdrum and the other limited parimers.

24. Despite the facts that the Paxtnesship has long been dissolved under the Partnetship
Agreement, that it is no longer opesating for its intended purposes, and that the Defendant
continues to use Parinership assets fot his own petsonal benefit, the Partnetship has neves
officially wound down its affairs. The Pattnership temains an active entity according to the
Secretary of State’s records, and jts net assets have never been distributed to the pastners.

25. Plaintiffs bring this action for peeliminaty and permanent injunctive telief batring Defendant

from disttibuting o using Pattnership assets fot any putpose and ordering the Parmership to
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26.

27.

28.

29.

30.

wind down lts affais; for monetary damages resulting from Defendant’s breach of his
fiduciaty duties ta the Parmership and Holdrum; for punitive damages for Defendant’s
breach of fiduciary duties; and for a final accounting of the Pastnership’s assets pursuant to
Atticle 4 of the Partnership Law, including revenues and assets diverted from the
Pattnesship or otherwise obtained by Defendant in connection with his bieach of his

fiduciaty duties.

DEMAND FOR A DERIVATIVE ACTION IS FUTILE
Plaintiff repeats and e-alleges each and every allegation set forth in the foregoing paragraphs
with the same force and effect a3 it set forth fully and at ieng;th hetein,
Defendant as the sole general paitner has actively participated in the wrongdoing as alleged
abave,
Namely, the general pastner has actively pasticipated in skiming of company funds and
waste of cofporate assets and has otherwise actively participated in the disttibution of said
fands from the Company such that he is personally interested in each of the transactions
which ate complained of in this derivative action.
Altesnatively, the Defendant, ss general patiner, has failed to infotm himself to 2 degtee
teasonably necessary about the tansactions complained of in this derivative action or
othetwise failed to exatcise his business judgment in approving the alleged trangactions.
The facts set forth at length herein demonstrate that the Defendant knew of the continuing
pattetn of non-cotnpliance with legal and ethical requitements of his fiduciary duties of good
faith, care and loyaliy, and kncw that the continued failure to comply with those
sequirements would result in sevese penalties and consequences to the Company and its

limited paztaers.
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32,

33,

34.

35

36.

37.

38,

The Defendant actively ot constructively petmitted the wrongs alleged herein and did so in
affirmative violation of his dutics to the Company and its limited pastners and has allowed
the wrongs alleged and/or has semained intentionally ignosant and willfully blind despite his
actual or constructive knowledge of those wrongs,

The Defendant therefore culpably patticipated in 2 continning course of partnership
misconduct, theft, coercion, embezzlement, mismanagement and waste.

The Defendant hetein is accused of conduct that is not subject to ratification or otherwise
subject to the protection of the business judgment rule.

The wrongful actions and/or in-actions by the Defendant alleged herein amounted to
breaches of his fiduciaty duties of good faith, case, disclosure and loyalty to the Company
and its limited partners/investors, and the abhdication of his sesponsibilities give rise to
liability to both the Company and its principal limited partnets,

By vittue of his position as the general partaer and in view of his collective experience, the
Defendant knew ot should have known of the existence of the wrongful business practices
and company waste described herein.

By vittue of his position as the genctal pastner and in view of his collective expetience, the
Defendant is either grossly reckless in failing to remedy the repeated instances of fllegal
unethical conduct, ox ditectly implicated and involved in the alleged illegal acts.

The Plaintiffs did not make any demand upon the genefal partner ot upon the Company to
bring an action against the Defendant to correct these wrongs becavse said Defendant is the
only genetal parmes of the limited pastnesship.

Therefore it would have been futile and useless to tmake a further demand wpon said general

patmets to bring an action against him-self.

AS AND FOR THE FIRST CAUSE OF ACTION

13/18




Nov. 2. 2011 4:49PM  Delma Properties No. 6777 7. 14/28

39.

4.

41,

42.

43,

44

45,

46,

47,

Detivative Suit Passuant to Delaware Revised Uniform Limited Pastnership Act
(DRULPA) § 17-1001

Plaintiff repeats and re-alleges each and evety allegation set forth in the foregoing paragraphs
with the same force and effect as if set forth fully and at length herein.
Plaintff-Holdrum brings this deri'vmivc canse of action and suit as a limited partner of the
Pattnership o behalf of itself and in the tight of the Pastnership.
Defendant has, at all timeg televant herein, acted as though he had the full power and
authotity of a genesal pattner of the Pattnetship.
As aforesaid, Defendant has acted in such a manner that is in violation of his duties and
obligations as set forth both in the Limited Partnesship Agteement and in the Delaware
Limited Pattmership Act by engaging in the conduct described herein, thus breaching his
fiduciary obligations to the limited pattners and the Pattnetship.
The Defendant owed the Company and its partners and investors duties including a duty to
act at all times with loyalty, faimess, fai-dealing, good faith and without self-interest.
The Defendant has breached his fiduciary and other duties to the Company and to the
litnited pattners by vittue of his self-dealing, looting, waste and misconduct as desctibed
herein,
The intentional misconduct of the Defendant has resulted in a diminntion of the
pattaership’s gross income and distributions to its limited partnets.
The misconduct of the Defendant was designed and was accomplished for the primary
purpose of benefitting the Defendant to the detriment of the Company and the limited
pattness,
This claim is not batred by any statute of limitations or laches becanse material facts about it

have been deliberately and intentionally hidden by'the Defendant from the limited pathiets
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48.

49,

0.

51.

52,

53.

54.

55.

who only recently discovered that they had been defranded and that the looting and self-
dealing desctibed herein had been oceurring because of the Defendant.

As a tesult of Defendant’s continuing and egregious disrepard for his duties and obligations,
Plaintiff has been damaged.

Plaintiff and the Parmership are entitled to damages pro tats, excluding any recovery to the
Defendant, in at amount to he proven at trial and estimated to exceed the jurisdiction

thteshold of this Couet.

AS AND FOR THE SECOND CAUSE OF ACTION
Breach of Trust Obligations

Delawate Revised Uniform Partnership Act (DRUPA) § 15-404(b)(1)
Plaintiff repeats and xe-alleges each and every allegation set forth in the foregoing paragtaphs
with the same force and effect as if set foxth fully and at length herein,
Pursuant to DRUPA Section 15-404(b)(1), 2 partner must “account to the patmesship and
hold as trustee fox it any propexty, profit or benefit dexived by the partner in the conduct of
winding up of the pattaetship business or affaits ot detived from a use by the partner of
pattnership property, including the apptoptiation of a partnership oppostunity.”
As afotesaid the Defendant has engaged in certain self-dealing, looting, waste and
misconduct as desctibed herein.
The Defendant has derived profits from vsing pattnership property and assets without the
consent of the limited partners.
“The Defendant has failed to account to the partnership for the benefit he has derived from
the misapptoptiation, waste, embezzlement and conversion of company assets.

Said misconduct constitutes a violation of the Defendant’s obligations as set forth in

DRUPA Section 15-404(b)(1).
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56. As such, the Company and it limited paitners have been damaged.

57. Plintff is entitled to damapes pto tata, excluding any recovery to the Defendant, in an
amount to be proven at trial and estimated to exceed the jurisdiction threshold of this Court,

AS AND FOR THE THIRD CAUSE OF ACTION
Breach of Pastnership Agreement

58. Plaintiff repeats and re~alleges each and every allegation set forth in the foregoing patagraphs
with the same force and effect as if set forth fully and at length herein.

59. As pet the limited partnership agreement, the Defendant owes 4 fiduciary duty as to the
Plaintiff and the Pattnesship and at all relevant times has owed an obligation to act with the
uttost loyalty, with due cate, and in good faith and without self-interest in all tespects
concerning the Parnesship.

60. The Defendant has breached his fiduciaty and other duties to the Company and to the
limited pastners by virie of his self-dealing, looting, waste and conspiratorial misconduct as
described herein.

61. As a consequence of the Defendant’s aforesaid breaches of his fiduciary duties owed to the
Company, the Company, Plintiff and the limited partners have been injured.

62. Plaintiffis entitled to damages pro tata, excluding any tecovety to the Defendant, in an
amount to be proven at trial and estimated to excced the jutisdiction threshold of this Coutt.

AS AND FOR THE FOURTH CAUSE OF ACTION
Settlement of Account and Contributions Among Paitners
Delaware Revised Uniform Limited Partnership Act § 17-804
63. Plaindff repeats and re-alleges each and every allegation sct forth in the foregoing paragtaphs

with the same force and effect as if set forth fully and at length herein,
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84 Pursuant to DRULPA Section 17-804(a)(c): “Upon the winding up of a limited partnership,
the assets shall be distributed. . . to paters fiest for the retun of their contributions...”

65. Pursvant to section 8,1(d) of the Partuership Agreement, the Pastnetship was dissolved no
later than December 31, 1998,

66. Purthermore, Defendant’s unauthotized and unlawful conduet &5 described herein effectively
dissolved the Partnership pursuant to RUPA Section 15-801.

67. TPlaintiff demanded a tetuin of its contibuiion from the general partner, but this tequest was
ignored.

68. Moreover, the Phintiff- Holdrum informed the Defendant of certain investment opportunity
that he could not putsue without the retum of his contibution.

69. 'The Defendant was aware of this potential investment and that the Plaintiff-Holdtum
requited the retutn of his contdbution in order to pursue said investment opportunity.

70. The Defendant failed and tefused to teturn the Plaintiffs-Holdmum conttibution and as a
result the Plaindff-Holdram lost the opportunity to benefit from the aforementioned
investment,

71, As such,l Plaintiff-Holdmm demands a tetun of its contribution plus interest.

72. In addition, Plaintiff-Holdrum demands the opportunity cost of the Plaintiff-Holdmm's lost
investment oppottanity an amount estimated to exceed $400,000.00,

73. Plaintiff is entitled to damages pro tata, excluding any recovesy to the Defendant, in an

amount to be proven at trial 2nd estimated to exceed the jutisdiction thteshold of this Court.

AS AND FOR THE FIFTH CAUSE OF ACTION
Demand for a Formal Accounting

Delawate Uniform Pattnership Act (DUPA) §44
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74, Plaindff tepeats and re-alleges each and every allegation set forth in the foregoing paragtaphs
with the satne force and effect as if set forth fully and at length herein.

75. Section 1522 of the Uniform Pattnership Act states that a pattner has a right to 2 formal
accaunt of pattnesship affaits if one partnet has improperly obtained secret profits in
violation of his fiduciaty duty to the partnership.

76. Defendant has deceptively and illegally earned profits using Partnership assets and propetty.

77.  Phintiff-Holdrum is entitled to an account eoncetning the finances of the Partnership,
including any tevenues of assets illegally or iproperly generated or obtained by Defendaat
in connection with his violation of his fiduclary duties with respect to the use of Partnesship
agsets.

78. PlaintiffHoldfum demanded an accounting from the genesal patiner, but this request was

ignated.

79. Thete no other adequate remedy at law.

AS AND FOR THE SIXTH CAUSE OF ACTION
Demand for Books and Records of the Company
DRUPA §-15-403
80. Dlaindff sepears and re-alleges each and every allegation set forth in the foregoing paragtaphs
with the same force and effect as if set forth fully and at Jength herein.
81, Pursvant fo Section 15-403 of the Revised Uniform Pattoesship Act, “Bach partner and the
pattnesship shall pravide pattness...access to the books end records of the pattnership and
othet information conceming the partnership’s business and affaits. .. for any puipose

teasonably related to the pattner’s interest us 4 partner in the pattnership.”
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82, DPlaintiff demanded access to the books and tecords, lists of limited partners, and details
regarding the finances of the company from the genesal partner, but this request was
ignoted.

83.  As such the Defendant has breached his fiduciary duties and the Plaintiff has been damaged.

84, Plaintiff thetefore alto demands production of the company books and records 4t cost to the
Defendant.

85, There no other adequate temedy at law.

AS AND FOR THE SEVENTH CAUSE OF ACTTION
Order of Dissolution and Directing Pastnesship to Wind Down Company Affaits
DRULPA §§ 17-801(1), 17-802, 17-803

86. Plaintiff repeats and te-alleges each and every allegation set forth in the foregoing paragraphs
with the same force and effect as if set forth fully and at length hesein,

87. Pursuant to section 17-801(1) of the Delawate Limited Pattnetship Act: “A limited
pattnesship is dissolved and its affais shall be wound np...at the time specified in a
pattnetship agreement.”

88. Also, section 17-802 of the Delawase Limited Partnesship Act states that: “On application by
ot for 7 parte the Court of Chancery may decree dissolution of 4 limited partnership
whenevet it is not reasonably practicable to carty on the business in conformity with the
pattnetship agreement”

89. Moteover, the Delaware Limited Parmership Act section 17-803 provides that: “fTlhe Coust
of Chancery, upon cause shown, may wind up the limited pastnetship’s affaits upon
application of any partnet.”

90. Putsuant to section 8,1(d) of the Partnershipy Agreement, the Parthership was dissolved no

later than December 31, 1998,




Nov. 2. 2011 4:50PM  Deima Properties No, 6777 7. 20/28

91. PFurthesmore, Defendant’s unauthotized and unlawful conduct as described hesein effectively
dissolved the Partaership as per DRULPA § 17-802.

92.  As such, Phintff Holdrum is entitled to an order of dissolution and directing the
Patinetship to wind down its affaits and appointing a receiver or a responsible partner to
oversee sald dissolution and winding down.

93, There no other adequate remedy at Jaw,

AS AND FOR THE EIGHTH CAUSE OF ACTION
Statutory Legal Fees
DRUPA § 15-405(z)

94, Plaintiff repents and re-alleges each and evety allegation set forth in the foregoing paragraphs
with the same fotce and effect as if set forth fully and at length herein.

95. Putsnant to the Delaware Partership Act: “If 2 desivative action is successful, in whole orin
part, as a tesult of a judgment, compromise ot settlement of any such action, the coutt may
awatd the plaintiff reasonable expenses, including reasonable attorney’s fees, form any
recovery in any such action of from a pattnetship.”

96. As such Plaintiff demands legal fees, costs and interest in connection with the within
detivative action.

AS AND FOR THE NINTH CAUSE OF ACTION
Injunctive Relief

97. Plaintiff repeats and re-alleges cach and every allegation set forth in the foregoing paragraphs
with the same fotce and effect as if set farth fully and at length herein.

98. Defendant, as fiduciaty, at all relevant times was obligated to act in good faith and with

loyalty and due care, and was duty-bound to refrain from self-dealing and to serve with the
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99.

100.

101,

102.

103.

104.

105,

degtee of care that an ordinatily prudent peeson would use under all similer conditions and
cifcumstances,

Defendant violated his obligations as a fiduciary by misapptopriating and looting the
‘Parinesship’s assets and opportonities, including accounts receivable, cash, and other
resoutces for his own personal, non-Parinership-related benefit.

Upon information, if left to continue with his scheme, Defendant will completely deain the
Partnesship of any remaining value or assets and will ireparably damage Plaintiff's
investment ot recoutse,

Defendant’s actions aforesaid alteady has caused itreparable harm to the Plaintff and the
Pattnership and will continue to cause injury to Plaintiff unless Defendant is restrained and
enjoined.

Plaintiff is entitled to preliminary and petmanent injunctive telief, prohibiting and restraining
Defendant or any pétson ot entity acting on or through his behalf from using, disbusing, ot
otherwise taking advantage of any assets belonging to the Partnesship, and directing
Defendants to comply with reasonable tequests fos the Partnership accounts and recotds.

Plaintiffs have no othet adequate remedy at lavw.

AS AND FOR A TENTH CAUSE OF ACTION

Compensation Recovety

Plaintiff repeats and te-alleges eénch and every allegation set foxth in the foregoing paragtaphs
with the same force and effect as if set forth fully and at length herein.

The instant derivative action bronght putsuant to New Yark Partnesship Law §115-a also
seeks to recover all compensation paid to the Defendant since his unlawful conduct, upon

the grounds that the subordination of the Company's intetests to the personal avasice of the
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106.

107.

108.

109,

110.

111,

112

Defendant constitutes disloyalty and dishonesty in said D;fendant’s dealings with and on
hehalf of the Company as its genetal patiner.
As a cansequence thereof, under New Yotk law, the Company is entitled to judgment
otdeting all compensaton paid to the Defendant for services rendered during the petiod of
his disloyal service to the Partnesship is to be forfeited, together with applicable interest.

AS AND FOR THE ELEVENTH CAUSE OF ACTION

Convession

Plaintiff repeats and re-alleges each and every allegation set forth in the foregoing parageaphs
with the same force and effect as if set forth fully and ar length herein.
The Pattnership and each of the pattners are the legal and rightful owners of all Partnership
assets, including, but not limited to, the Partnership’s accounts, office space, office
equipment, ete,
Defendant is not authorized to use such assets, except in the coutse of his wotk for the
Pattnetship.
The Pastnership and the pactners tetain exclusive right, title, and interest in all Partnesship
assets,
As set forth above, Defendant has unlawfully and in bad faith misappropdated the
Partnership’s assets and illegally and wrongfully converted them for his owt use, dominion,
and control,
Defendant’s unconscionable and inequitable conduct constitutes common Jaw conversion
and was done with a teckless disregard for the consequences and damages such conduct
would cause to the Pattnetship and the limited pastnets, entitling Plaintiff to recover

compensatoiy and punitive damages.
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113.

114,

115,

116,

117.

118,

119,

As a result of the foregoing Plaintiff is entitled to damages pro 1ata, excluding recovery to
the Defm‘ldant, in an amount to be proven at tiial and estimated to exceed the jutisdiction
threshold of this Coutt.

As a result of the foregoing, Plaintiff is entitled to a judgment against Defendant in an
amount to be determined at trial but estimated to exceed $3,000,000.00, plus intetest as
provided by law.

Defendant’s wrongful and illegal conduct, as detailed abeve, is malicious, wanton, and
willful, therely justifying a further award of punitive damage.

It is further demanded that damages be allocated to the Phintiff-FHoldrat pto rata,

excluding any recovety to the Defendant, to avoid furthet injustice or inequity.

AND AS FOR AN TWELFTH CAUSE OF ACTION
Prima Pacie Tort
Plaintiff repeats and te-alleges each and every allegation set forth in the foregoing patagraphs
with the same force and effect as if sot forth folly and at Iength hescin,
Defendant’s acts, omissions, and/or statements desctibed above constitute a prima facie
tort.
By reason of the fotegoing, Plaintiffs have been datnaged in an amoufit to be determined at
tifal but totaling no less than $3,000,000.00. It is further demanded that damages be
allocated to the Plaintiffs pro rata, excluding any recovery to the Defendant, to avoid further
injustice or inequity.
AS AND FOR A'THIRTEENTH CAUSE OF ACTION

Common Law Neglipence
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120,

121.
122.

123,

Plaintiff repeats and re-alleges each and every allegation set forth in the foregoing patagiaphs
with the same fotce and effect as if set forth fully and at length herein.

Tlintiff and the Pastnership were owed a duty of cate by the Defendant.

As aforeszid the Defendant breached his dudes to the Plaintiff and the Partnership.

As a direet and proximate result of the Defendant's negligence Plaindiff and the Partnership

have been damaged in an amount which exceeds the jutisdictional thresholds in this Court.

WHEREFORE, Plaintiff requests judgment against Defendant as follows:

(8} On the first, second, and thitd causes of action, compensatory and punitive damages in an

amount to be proven at teial and estimated to exceed $3,000,0060.00.

(b) On the foutth cause of action a sum to be determined at tizal but no less than $600,000.000.

(©) On the fifth, and sixth cause of actions compelling the Defendant to (i) compute and

determing the amount of damages suffered by the Partnership as a result of the waste and
mismanagement by Defendant and ditecting the payment of same into the acconnt of the
Pattnership for the benefit of the Pattnesship; i) compelling Defendant to account for afl
money and property of the Parmetship which has come into his hands, and for any
expendituces made by him from the money and property of the Partnership; and (jii)
awarding Plaintiff the costs and disbutsements of this action, together with reasonable

attorneys' fees in an amount to be fixed by the court; and

(d) On the seventh canse of action: (7) dissolving the Partnership, if it has not yet been dissolved

as a matter of law, and ordeting an acconnting of all of the Pastnership’s transactions and of
all property and money received and paid by Plaintiffs and Defendants respectively; (if)
directing the eale of the Partnership’s propetty, the payment of the debts and liabilities of the
Partnesship, and the division of the surplus, if any, in accordance swith the Partnership

Agreement and New Partnership Law; (fif) ordering an accounting of the affaits of the
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Partnesship; and (iv) enjoining Defendant Asher Edelman from disposing of the
Partnetship’s credits, debts, or monies, or receiving monies or othet propetty or effects of
the Partnesship, or from entering iitto any new ttansactions, ot commencing or proseciting
any actions ot proceedings in the name of ot on behalf of the Partnership;

(e) On the eighth cause of action demanding legal fees for the costs of all litigation pertaining to
this raatter in the sum of at least §30,000.00.

(§ On the ninth cause of action, granting injunctive telief, prohibiting and restraining
Defendant or any person or entity acting on ot through his behalf from using, dishursing, or
ptherwise taking advantage of any assets belonging to the Partnership, and ditecting
Defendants to comply with reasonable requests for the Pastnetship accounts and records.

{z) On the tenth cause of action damages in a sum to be detetmined 4t trial but no less than
$£200,000.00.

{) On the eleventh, twelfth, and thitteenth causes of action demanding compensatory and
punitive damages in the sum to be determined at tital but no less than $3,000,000,00,

in addition to the costs and disbutsements of this action, together with such othber and further

relief 43 to this Coutt seems just and proper,

Dated: November 1, 2011

NEW YORK, NY
Law OFFICE OF JBFF DAVIS, ESQ.

aiden Lane, Soite 2205
ew York, New York 10075
Tel: (347) 494-152%

Fax: {718)228-9125
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VERIRICATION
STATE OF NEW YORK
85,
COUNTY O NEW YORK

THEODORE K. THORNTON, being duly sworn, szys:

That I am the managing ditector of Plintiff Holdram Investments N.V.; that 1 have read
the fotegoing SECOND AMENDED VERIFIED COMPLAINT and kaow the contents thezeof;
and that the same is true to my knowledge, except as to matters herein stated to be alleged on

information and belief, and as to those matters, I believe them to be teue based upon my books and

records.

THERODORE K. THORNTON

Swotn to be this day of , 2011

N{:tary Public
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CRRTTFICATION BY ATTORNEY
1, Jeff Davis, an attorniey duly admitted to practice in the courts of the State of New Yok,

am an associate with the Law Offtce of Jeff Davis, Bsq., attorneys for Plaintiffs in the above-entitled

matter,

I herehy cettify, pursuant to 22 N,Y. Comp. Codes R, & Regs. § 130-1.1(a) of the Rules of
the Chief Administrator, that, to the best of my knowledge, information, and helief, formed after an
inquiry teasonable undet the circumstances, that the presentation of the SECOND AMENDED

VERIFIED COMPLAINT in this action, or contentions theiein, is not frivolous as defined by

Subsection (¢) of that Rule.

Dated: November 1, 2011
New York, New York

Law OFPFICE OF [EFR DAVI3

ork, New York 10038
el (347) 494-1529
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SUPREME COURT OF THI STATE OF NEW YORK

COUNTY OF NEW YORK
U —— X

HOLDRUM INVESTMENTS N.V. individually and detivatively

on behalf of MUSEUM PARTNERS L.
Index No. 650950-2011

Plaintiffs,
-against-

ASHER B. EDELMAN

Defendant,

SECOND AMENDED VERIFIED COMPLAINT

Law Office of Jeff Davis, Esq.
Attorney(s} for Plaintiff
Office and Post Office Address, Telephone
80 Maiden Lane, Suite 2205
Tel: (347) 494-1529
Fux: (718) 228 9125

Signatoce

Print Name Beneath

Service of the avithin is hereby admitted.

Attorney(s) for Dated:

Pursuant to 22 NYCRR 130-1.1, the uodes, d, an attorney admitted to practice in the contts of
New York State, certifies that, upon infaéation and belief and reasonable inquity, the contentions
contained in the annexed documents are not frivolous.

Daterooonnvciiiiinn SEnatUre. . oo

Print Sigrier’s Name. oo,
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: Hon. _ KARLA MOSKOWITZ PART _ 03
Justice

X
ASHER B. EDELMAN, A.B, EDELMAN MANAGEMENT CO., INC,, ASHER
B. EDELMAN & ASSOCIATES, LLC, MUSEUM PARTNERS, 1..P., MUSEE INDEX NO. _122663/2000
PARTNERS, L.P., EDELMAN VALUE PARTNERS, L.P, EDELMAN VAILUE '
FUND, LTD., and WIMBLEDON EDELMAN SELECTY OPPORTUNITIES MOTION DATE
HEDGE FUND,
Piaintiffs, MOTION SEQ.NO. __ 015
-against-
MOTION CAL. NO.
TATTTINGER, 8.A., COMPAGNE FINANCIERTAITTINGER, ANNE-
CLAIRE TAITTINGER, CLAUDE TAITFINGER, MICHEL TAYTTINGER,
JEAN TAITTINGER, FRANCOIS DE LAAGE DE MEUX, PATRICE DE
MARGERIE, PATRICIA DE GALARD DE BEARN, JEROME HENRION,
PTERRE-CHRISTIAN TAYTTINGER, PIERRE EMMANUEL TAITTINGER,
CHRISTOPHER DE MARGERIE, COLLETTE DX, MARGERIE, MARIE .
CLOTHIDE HENRION, HUGHES TAITTINGER, HELEN BLONDEA( EP
RENOUX, JEAN-CLAUDE MEYER, GUILLAUME DARD, BRIGITTE DE
WARREN, SOCIETE FONCIERE, FINANCIER ET DE PARTICIPATIONS,
PIERRE PEUGEOT, ODDO ET CIE, JEAN-PTERRE PINATTON, BNP
PARIBAS, CREDIY COMMERCYAL DE FRANCE, CAGNAT & ASSOCIES,
JACQUES CAGNAT, BACCARAT S5.A., CHARGES HENRI FILIPPL,
PIERRE DY MARGERIE, JEAN HENRION, FRANCOIS IPAULAN,
GERARD MESTRALLET, THIERRY DE MONTBRIAL, FRANTZ
TAITTINGER, PASCAL MALBEQUI, FRANCOIS TERREN, and JOUN

DOES 1-4, Defendants,
The Following papers, numbered 1 to were read on this metion to/for

PAYERS NUMBERED
Notice of Motion/ Order to Show Cuuse — Affidavits — Exhibits i |

Replying Affidavits

Answering Affidavits — Exhibits ,/ g

Cross-Motion: L[] Yes [ ] No

Upon the foregoing papers, it is { . "4 &
i ,.5 \u},"'p
ORDERED that this motion is decided in accordance with the accompanying Dec:siun ‘find

Order.

]

Dated: Marchﬁ, 2006

KARLA MOSKOWITZ J.S.C.

Check one: (I FINAL DISPOSITION [/ NON-FINAL DISPOSITION

Check if appropriate:  |_| DO NOT POST L] REFERENCE
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PINATTON, BNP PARIBAS, CREDIT COMMERCIAL

SUPREMLE COURT OF THE STATE OF NEW YORK.
COUNTY OF NEW YORK : IAS PART 3

ASHER B. EDELMAN, A B. EDELMAN MANAGEMENT
CO., INC., ASHER B. EDELMAN & ASSOCIATES, LLC,
MUSEUM PARTNERS, L.P,, MUSEE PARTNERS, L.P,,
EDELMAN VALUE PARTNERS, LP. EDELMAN VAILITE
FUND, LTD., and WIMBLEDON EDELMAN SELECT
OPPORTUNITIES TIEDGE FUND,

{ndex No.122663/2000

Plainiiffs,

-Hyaingt-

DECISION and ORDER
TAITTINGLR, S.A., COMPAGNE FINANCIER :
TAITTINGER, ANNE-CLAIRE TAITTINGER, CLAUDE
TAITTINGER, MICHEL TAITTINGER, JEAN
TAITTINGER, FRANCOIS DE LAAGE DE MEUX,
PATRICE DE MARGERIE, PATRICIA DE GALARD DE
BEARN, JEROME HHENRION, PIERRE-CHRISTIAN
TAITTINGER, PIERRE EMMANUEL TAITTINGER,
CHRISTOPHER DE MARGERIE, COLLETTE DE
MARGERIE, MARIE CLOTHIDE HBENRION, HUGHES
TAITTINGER, HELEN BLONDEAU BP RENOUX,
JEAN-CLAUDE MEYTR, GUILLAUME DARD,
BRIGITTE DE WARREN, SOCIETE FONCIERE,
FINANCIER ET DE PARTICIPATIONS, PIERRE
PEUGEOT, ODDO T CIE, JEAN-PIERRE

DE FRANCE, CAGNAT & ASSOCIES, JACQUES
CAGNAT, BACCARAT S.A., CHARGLES HENRI
FILIPPL, PIERRE DE MARGERIE, JEAN HENRION,
FRANCOIS DAULAN, GERARD MESTRALLET,
THIZRRY DI MONTBRIAL, FRANTZ TAITTINGER,
PASCAL MALBEQUI, FRANCOIS TERREN, and
JOUN DOES 1-4,

Defendants,

Moskowitz, J.:
Motion Sequence Nos, 015, 016, 017, and 018 are consolidated for disposition, and arc .

disposcd of in accordance with the following decision and order.
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Defendants Taittinger, S,A. and Compagne Financicre Taittinger (CFT) move to dismiss
the amended complaint for lack of personal jurisdiction; forum nosn conveniens; because the
claims must be assericd derivaiively; and because the claims are barred by collateral cstoppel and
res judicata, Defendants Annc-Claire Taittinger, Claude Taittinger, and Palricc De Margeric
move (o dismiss on the same grounds, but also seek dismissal on statutc of limitations grounds.
Defendant Baccarat S.A. moves to dismiss for lack of personal jurisdiction; forum non
convenicns; staliste o limitations; failure to state a claim; and based on the doclvines of Taw of
the case and-rcs judicata, Defendant Soctete Des Hotels Concorde seeks dismissal {or [orum ﬁon
convenicns; faflure to stale a claim; becausc 0[: [ailure 1o assert the claims derivatively; and the
statute of limitations,

The claims in this action atise out of plaintif Asher B. Edelman’s investment in 4 French
comypuny, Socicte du Louvre (“SDL”). Mr. Edelman and the various investinent and
management funds he established for this investment held a minority shareholder interest in

SDL. Plaintifl Edehnan was dissatisficd with the managenient of SDL, bringing numerous

actioits, over a six-yedr period, in the French courts for breaches of French law, Séveral of which

are still pending. Rdelman and the Edelman entitics brought this aclion, not against SDL, but
against Taittinger, S.A., CFI and other defendants, for tortious interference, breach of fiduciary
duty, Lmj’ust enrichment and conversion, based on the same underlying lacts regarding the
managentent of SDL as are the subject of the French litigations. Plainti{fs claim hat the
Tailtinger family runs SDL, as a family ficfdom, for their own benefit, and at the expense of the
nlerest of minority shareholders.

The moving defendants all contend that extensive discovery, conducted pursuant to
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CPLIR 3211 (d), has demonstrated that this court lacks personal jurisdiction over them as foreign
delendants who do not do business in New York, and that, in any ¢vent, New York is an
inconvenicnt forum because there is little contact with this forum, all of the wrongs emanate
from: France, the witnesses and documents are there, and French law would likely apply.
Defendants farther contend thal these claims are derivative, and plainfiffs may nol pursue the
claims individually. Further, (he decisions in the French litigations have collateral estoppel/res
Judicata effeet, barring relitigation of {hese claims, Several of the defendants, who were either
[irst nanied in the amended complaint, or who wérc brought in again after being dismissed from
the original complaint, also assert that the claims are untimely. Scveral of them further assert
that the amended complaint {ails to allege any substantive fucls against them, and, therefore, the
cowrt should dismiss the pleading for failure 1o stale a cause of action.

BACKGROUND

The Partivs

Plaintiff Asher B. Rdehman resides and has a place of business in New York. Amended

- Complaint, § 1. Plamtiff AB, Bdelman Management Co., Inc. Is a New York corporation, witha
principal placc of busincss herc as well. Id., § 2. The remaining plaintiffs, referred to as the
“Edelman Funds™ in the cﬁmplainl, arc foreign companies or partnerships, none of which are
organized or incorporated in New York. Id., 44 4-9. The amended complaint alleges that the
Edctman Funds, the non-New York plaintiffs, are shareholders of SDL, a French corporation (Id.,
1 19) and (hat the Edclman Funds purchased these shares in France, where SDL shares are traded
on the Paris Stock Exchange. Id., 4y 19-20.

Defendants Taittinger, S.A. and CF1 arc French corporations, with principal offices in
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France. Defendants Buccarat S.A. and Socicte des Hotels Concorde (Concordc) are also French
comorations with principal places of business in France. Plaintif(s allege that Baccarat $.A, hus
a wholly owned subsidiary, Bacearat, Inc. (Baccarat USA), that maintains offices in New York
and New Jerscy, and that Concorde, that SDI. wholly owns, has a wholly owned subsidiary,
Concorde USA, (hat has an office in New York. The individual defendants that are the subject of°
these motions are all residents of France, with places of business also in France,

The Amended Compiaini /

The amended complaint alleges that defendants have mismanaged SDIL, Plaiﬁriiffs allege
that the Taittinger family ran SDL for their own benefit, and not in the interests of the public
sharcholders not connecled to defendant Taittinger, S.A. or the Taitlinger family. [d., 49 23, 27.
Plaintiffs’ allegations of misconduct inchede the foltowing: defendant Taittinger, S.A. has run
S$DL as a family “ficfdom” for the bepelit of the Taittinger family (Amended Combfainl, 1 23);
delendants have managed SDL in a way that harmed minority sharcholders but benefitted the

Tailtinger family (I1d., 99 21, 67, 75); the Taittinger family conspired with various companies and

 Ihe Peugeot family, among others, to disenfranchisc Edelman and the Hdelman Funds (id., 4§31, 7§

33-37, 67}, SDI, af the direction of the Taittinger family and Taittinger, S.A., sold its interest in
a French bank, Banque du Louvre, to Credit Commercial de France, at a lower price than it could
have reccived from another bidder (Id., 4§ 38, 67); Taittinger, S.A. and the Tailtinger family have
caused SDL fo pay Taittinger family members for *no show” jobs, and jobs with high salaries
where they perform little or no service (Id., 14 24, 47, 67); Tailtinger, S.A. and the Taittinger
family have deliberately kept the share price of SDL at an artificiatly low k-:vct for tux purposes

@_(j., % 44); Taittinger, S.A., CFT and the Taittinger family place their own self intcrest ahead of
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the rest ol the sharcholders (Id., §§ 21, 23, 44, 77); and Taittinger, S.A. and the Taittinger famity
have caused SDL to spend unjustificd monies to prevent Edelman from acquiring SDL (id., 44
50-52, 67). Nonc of these acts are alleged fo have occurred in Now York,

Based on these allegations, the amended complaint asseris five causes of action: the first,
against all defendants for tortious interference with economic advantage; the seeond against
Taittinger, S.A., CFT and the individual Taittinger defendants for breach of fiduciary duty; the
third against Taittinger, S.A. and the individual Taitlinger defendants for breach of liduciary

duty; the fourth and {ifth against all defendants for unjust cnrichment and conversion,

The French Litigations

Phaintiffs Muscum Pariner, Muséc Partners, Edclman Value Partners and Bdelman Value

Fund (the Edelman Funds) first sucd defendants Taiftinger, S.A., SDL and others in the Tribunal

de Commerce de Paris in Junc 1998 (exhibit 2 to Affirmation of Jessica M., Klein). The Edelman

Funds based their claims on allegations that the Taittinger family controlled and dirccted SDL

and misused their control to harm Edelman (Id. at 4, 7). Plainti{ls sought damages and other
‘relief. On the safic day, Junc 17, 1998, plainti{ls filed an action against individual defehdants ™~
Anne-Claire Tailtinger and Patrice De Margerie (exhibit 3 to Klein Affirm.). In this scoond

action, plaintifls asserted breaches of fiduciary duty, waste of corporate assets, and violations of

French law, based on SDL’s salc of treasury shares at below market prices in order to strongthen
Taittinger family control and to disadvantage minority shareholders like Bdelman (Id. at 4, 6-8).

The cowt consolidated these actions. In a judgment issucd on February 1, 2000, the French court

rejected plain(iffs’ claims (exhibit 4 to Klein Affirm). Plaintiffs appealed this dismissal to ihe

Paris Court of Appeals, that upheld the dismissal (cxhibit 5 to Klein Affirm.). On September 21,
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2004, the Supreme Court of Appeals in France rejected the plaintills’ appeat (exhibit 6 to Klein
Aftirm.).

On November 5, 1998, Edelman again sued SDL in France (exhibit 7 to Klein Affirm.),
Edeiman alleged that SDL management refused to provide him and his entities with information
they asscrted they were cntitled to as sharcholders; the Taittinger family was keeping (he stock
price of SDL low in order fo obtain a lower valuation of their holdings; and SDL transforred
majority control of Banque du Louvre at a lower price than it could have reccived from a
different bidder (exhibit 7 to Klein Affirm., at 4, 8-12), The French coust rcj’ected all of the
plaintiffs” claims (exhibit 8 to Klein Affirm,, at 8-15).

On February 19, 1999, the Edclman Funds brought a fourth action in France against SDL
and numerous individual defendants, including Claude Taittinger, Anne-Claire Taittinger and
Pairice De Margerie, bascd on allegations similar to those alleged in the amended complaint,
including that the Taittinger family controlled SDL and ran it like 4 fieflom; that tﬁoy managed

SDL for the benefit of the Taittinger family uf the expense of minority sharcholders; Taittinger,

‘S.A. conspired with others to disenfranchise Bdelman; the Taittinger family sold Banque du”

Louvre at a price below other bids; SDL paid Taittinger family members for unnecessary jobs;
and the Taittinger family artificially depressed the price of SDL’s stock (exhibil 9 to Klein
Alfirm.). On Junc 20, 2000, the French court again rejected plaintiffs’ claims (exhibit 10 to
Klein Affirm.). On May 3, 2002, the Paris Court of Appeals upheld the triaf court’s decision
(cxlubit 11 to Klein Aflinm.). On September 21, 2004, the Supreme Court of Appeals rejested
plainti{fs” appeal of the decision (exhibit 12 to Klein Affirm.).

In Angust 2000, in a fifih action, SDL sucd the plaintiffs here, alleging that plainliffs were

6
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and had been acting in a manoer not to Luke control of SDI,, as they claimed, but to manipulate the
stock market by circulating false information, with the sole purpose of personal profit, to the
detriment of SDL and jts sharcholders (oxhibit 13 to Klein Affirm.). Bdelman and his cntities
countc;-ciailﬁed against SUL (cxhibit 14 to Xlein Affirm.).  On October 20, 2000, in conngction
with the counterclaims, Bdelman and his entities filed an application in the United States District
Cowrl for the Southern District of New York, pursuant to 28 USC § 1782, for discovery (exhibit 15
to Klein Affirm.). SDL had previously made an application under the same statute for discovery
from Edelman, that the district court had granled (sce Id. at 1). Edelman’s countorclaim alleged
similur atlegations io those alleged here. It asscrted waste and mismanagement( based on
alfegations that SDL. acted to protect and enrich ils dircctors and senior management, particularly
the Taittinger family, at the expense of minority shareholders.

Procedural History in This A‘ction

Plaintiffs mitially brought this uction in November 2000, On February 2, 2001, alf of the

defendants named in that original complaint moved to dismiss on the grounds of lack of personal
jurisdiction, forum non convenicns, collateral estoppel/res judicata and failurs o statc a claim. 7

On August 8, 2001, this court heurd oral argument on the motions to dismiss (exhibit 18 {o

Klein Affirm., August 8, 2001 Transcript), After a comprehensive analysis of the various bases for

the motions, including the forum non conveniens factors, this court dismissed the complaint as to

alt defcndants, sore on the ground of failure to state a claim, some for lack of jurisdiction and

some on the ground of forum non conveniens {exhibits 18 and 19 (o Kiein Affim,),
Plaintills appealed this decision with regard to defendants ‘Taittinger, S.A., CFT, Annc-

Claire Taittinger, Clayde Taittinger, Jean Taittinger, Michel Taittinger, Baccarat S.A. and ODDO
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et Cie. Plaintiffs did not appeal the dismissal of their case against Patricc D¢ Margeric,
On October 29, 2002, the Appellate Division allirmed the dismissal as (o 36 of the 38

defendants (Edclman v Caittinger, S.A., 298 AD2d 301 [1sl Dept 2002]). With respect to

Taittinger, 8.A. and CFT, however, the Appeliate Division granted plainti ffs the right to take
jurisdictional discovery as to whether those defendants were doing business in New York, pursuant
to CPLR 301. Specifically, that cour permitted plaintiffs to take discovery on “whether the
complex corporate refationships involved-the parents’ excreise of control ever their subsidiaries”
(1d. at 302). The Appellate Division determined that discovery was pfnpcrly denied as to the
individual "Faittinger family members and as (o the other corporate defendants, because there was
no basis for claiming that discovery would yield facts relating lo their doing business in New York
(Ld.). It further determined that there was no basis for discovery as to any of the defendants under
CPLR 302 (1d.). Whilc noting that the courls could not reach the forum non convenicns defense
until it resolved the jurisdiction issue, the Appellate Division went on to state that, under the
totality of the circumstances, “New York does not appear to be a convenient forum since the

" contacts with this jurisdiclion ate teiions at bost” (Id. at 303). W reasoned that the wrongs flowed "~}
from conduct in France, the docmnez;ts and wilnesses arc in France and the court would likely need

to apply French taw. I furthor discounted plaintifls’ argument regarding procedural differences

between the courts in France and here, and concluded thal the other factors “militate strongly
against rctention of this action in New York” (d.).

The remaining partics thereupon commenced jurisdictional discovery that look over two
years.

On June 15, 2004, plamti(ls cross-moved to amend th'c complaint to include additional
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defendants, On August 5, 2004, this court granted the cross motion to amend.
The Motions to Dismiss

Upon completion of the jurisdictional discovery, defendants Taittinger, S.A. and CFT move
to dismiss this action for fack of personal jurisdiction, pursuant to CPLR 301, and on the grounds
of forum non conveniens, that plaintiffs must assert the claims derivatively and that the decisions
in the French litigations have res judicata or collateral estoppel effect barring the claims. These
defendants aver that discovery has shown that there 1s no basis to conclude that they arc doing
businéss in New York under CPLR 301. They urge that the evidence shows that they have no
continuous or systemalic presence in New York. They contend that Kobrund, a company that
basically buys Taittinger champagne frons Taittinger, S.A. in France and brings it to the U.S. to
distribute it to its various distributors, is simply an independent distributor, not an agent, or a
conéignee of Taittinger, S.A, or CFY. They assert that their participation in an international wine
exposition in 2(){)2; infrequent ';risiis by Taillinger representatives to New York to mect with
Kobrand, mainfenance of & website accessible in the U.S., and Taittinger, 5.A."s 83% ownership of

T Doiaine Cameros’, 4 Califomia winery, dlong 61 together, do not support CPLR 301 juidsdiction. ™~
Taittinger, S.A. and CFT further urge that there is no basis to asscrt jurisdiction over them

through SDI.'s subsidiarics in New York - Baccarat USA, Concorde USA, and Annick Goulal, Inc.

USA - beeause those subsidiarics are not agen(s or mere depariments of Taittinger, S.A. or CFT.

On their forum non convenicns defense, Taittinger, S.A. and CFT maintain that the contacts
with New York arc tenuous at best. They assert that the plaintiffs actually holding the shares at
issuc are nonresidents, as arc all the defendants; the transactions occurred in France; there are

duplicate, contemporancous proceedings in the French courts, arising out of the same facts and
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transachons; French law applies; relevant documents and witnesses are n France; and the case
wauld unnecessarily burden this court.

With respect to the remaming defenses, Taittinger, S.A. and CFT asser! that these claims
are derivative claims, becanse the alleged wrongs were to SDL sharcholders, not the plaintiffs
individually. Finally, res judicata and collateral estoppel bar the claims based the claims on the
issucs raised und decided against plaintiffs in the first French proceeding against Taittinger, S.A.

Defendants Anne-Claive Taittinger, Claude Taitlinger and Patrice De Margeric, who
originally -obiained dismissal for lack of personal jurisdiction, again move to dismiss on lhé same
grounds as Taitlinger, S.A. and CI'T, bul also assert that the amended complaint is untimely, Wilh
regard (o the lack of personal jurisdiction, they contend that the amended complaint does not cure
the deficiencics that led this courl and the Appellate Division to dismiss the original complaint
againsl them. As with the original complaint, plaintiffs concede that these defendants reside and
wortk in France. The additional allegation that Anne-Claire Taittinger and Paivice De Margeric
travel fo New York to promoie the business of Bacearat, S. A, and Concorde is insufficient, because
there is no aficgation {haf they are conducting that business individualty, as opposed o in their
capacily as olficers of certain French companics. As to the timeliness issue, these defendunts
contend that the claims all concern conduct that occurred in 1997 and carly 1998, more than six
years prior fo the filing of the amended complaint — whether that filing was deemed to have
oceurred upon plamtiffs’ cross motion made on Junc 15, 2004, or upon this court’s grant of the
cross motion on August 5, 2004. 'Thoy assert that the tolling provision in CPLR 205 () for the
termination of n action does not apply here where the dismissal was [or lack of personal

frisdiction. They further contend that there is no basis (o apply the relation back doctrine. They

10
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also join in the forum non convenicns, derivative claims and res judicata/collateral estoppel
arguments of the other defendants.

Defendant Buaccaral S.A., dismissed originally for lack of personal jurisdiction, is secking
dismissal of the amended complaint on the same ground. Baccarat maintains that the decision by
this court and (he Appellate Division, holding that there was no jurisdiction over it and no basis
even for jurisdictional discovery, are Jaw of the case and res judicata. Baccarat also contends that
the amended complaint fails to stale a claim against it, alleging only two stalements (o the effect
that it has a subsidiary with a New York office, and that the individual defendants travel to Now
York (o promotc the business of Baccaral. Baccarat contends that this amended complaint fails (o
allege that Bacearal engaged in any wrongdoing, it joins in the other dofendants’ arguments on
forum non convenicns,

Defendant Concorde, the only new defendant with respect {o the amended comp!éim,
similarly asserts that there are no allegations of wrongdoing against it in the amended complaint,
and so the court should dismiss against Concorde for failure to statc a claim. It contends that the

slatute of limitations for the ¢laims has oxpircd, and théie is no basis fot the application of the ™

relation back doctrine. Finally, it, (0o, joins in the forum non conveniens argtments,

DISCUSSION
The court grants defendants’ motions to dismiss and dismisses the amended complaint.
The threshold issuc in these motions is whether this court has personal jurfsdiction over the
different defendants. The prior motion and appeal has limited the issuc of personal jurisdiction
over defendants Taittingor, $.A. and CFT and granted jurisdictional discovery only on (he issue of

whether these defendants werce doing busincss in New York. The courls rejected long-arm
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Jurisdiction under CPLR 302 and the pleadings in the amended complaint also fail to raise any
basis for jurisdiction under that provision,
To defeat a motion to dismiss for lack of personal jurisdiction, plaintifls need only make a

prima facic showing (seg Hoffritz for Cutlery, Tnc. v Amajag, Lid,, 763 F2d 55, 57 |2d Cir 1985]),

However, the parties have engaged in substantial jurisdictional discovery, and neither parly has
requested an evidentiary hearing or rial, Therclore, plaintiffs must substantiate their jurisdictional

altegalions with reference to the evidence, and the moving defondants must present proof refuling

the plainti(ls’ jurisdictional allegations in order to prevail (sce Sankaran v Club Mediteﬁgp_gg,
S.A., 1998 WL 433780 [SD NY 1998]). As discusscd below, plaintiffs have failed to support their
allcgations, and defendants have mief their burden with undisputed proof.

CPLR 301 confers general jurisdiction over any foreign corporation *doing business”
within the jurisdiction, regardless of whether the cause of action ariscs out of that transaction or

business (Landoil Regources Corp, v Alexander & Alexander Sexvs., Inc., 77 NY2d 28 [1990];

Laufer v Qstrow, 55 NY2d 305 [1982]). The corporate defendan( must be doing business in the

staie at the time plaintilfs commence the action (Lancaster v Colonial Motor Freight Ling, e, 177

AD2d 152 [1st Dept 1992]) and not occasionaltly or casnally, “but with a fair measure of
permanence and continuity” (Tauza v Susguehanna Coal Co., 220 NY 259, 267 [1917]; accord
Lauler v Ostrow, supra). The test is a practical one: “is the aggregate of the comporation’s activities
in the State such that it may be said to be ‘present” in the State” { Laufer v Ostrow, 55 NY2d at

310, quoting Tauza v Susquehanna Coal Co., 220 NY at 267). In addition, under constitutional

requirements of due process, the quality and nature of the corporation’s contacts musl be sufficient
E q i

to mauke it reasonable and Just, according to traditional notions of fair play and substantial justice,
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to require if to defond an action in the slate (Infernational Shoc Co. v Washington, 326 US 31 {,

316 [1945)).
The factors, under bolh analyses include the existence of an office; the presence of
cmployees; the solicitation of business; and the presence of bank accounts or other property in the

state (Hoffrily, for Cutlery, Inc. v Amajac, 14d., 763 ¥2d 55, supra; sce Bryant v Finnjsh Nafl,

Airling, 15 NY2d 426, 432 [1965]).

In this case, the court finds that there is no CPLR 301 jurisdiction over defendants
Tatttinger, S.A., CTI'T, individual defendants Annc-Claire Taitlinger, Claude Taittinger, Pat'n'c'e De
Margerie, Bacearat S.A., or Concorde. First, with respeot to defendants Taitlinger, §.A. and CFT,
plainti(fs have fuiled to present any evidence of these factors. Inslead, Taittinger, S,A, and CET
have presented uncontroverled evidence that peither of them has any offices, bank accounts,
investment accounts, property or cmployees jn New York, and that neither cntity pays taxcs here
(sce exhibit 20 to Klcin Affirm., Deposition of Pierre Bmmanuel Taittinger [PET], dated October

24,2003, «t 45-47, 54-55; exhibit 21 to Klein Affirm., Court Dep., at 28, 44, 115-17; cxhibit 22 to

Klein Aflirm:;Deposition ol Claude Taittinger [CT], dated Qctober 28, 2003, at 146-48; exhibit23 -~

1o Klein Affirm., Deposition of Michel Taittinger [MT], datéd October 31, 2003, at 42-43).

In the absence of thesc factors, plaitiffs have asserted various theories for CPLR 301
jurisdiction over these two defondants, First, plaintiffs contend that theve is Jurisdiction over
Taittinger, S.A. through Kobrand, a non-party that distributes Taitlinger, S.A.’s products in New
York. Plaintifls urge that the Taittinger consiyns its products to Kobrand, thal does not have to pay
Tuittinger unti{ it receives payment from its own distributor Peerless, and that Kobrand docs not

accept any risk. Thus, plaintiffs maintain that Taittinger, 8.A, is making direct sales in New York
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distributor]y

through Kobrand. Plaintiffs further assert that Kobrand is Taittinger’s New York agent and that
Kobrand's sales of the products of Taittinger, S$.A. and of Domainc Carneros, a California winery
of which Taittinger, S.A. is 83% shareholder, in New York arc attributable (o Taittinger, S.A.
Plaintiffs point o evidence that Taittinger dictates the ex-cellars price of the product that Kobrand
orders; that Taittinger, S.A. pays for a 10% marketing budget for all distributors of its products;
that it works with Kobrand on ity marketing plan; that certain Taittinger executives fravel to New
York around once a year; and that Taittinger accepts jurisdiction in New York under its operating
agreement with Kobrand.

It 1s well-cstablished that the mere sale of a manufacturer’s products through an
independent distributor, however substantial, is insufficicnt to justify the cxercise of jurisdiction

under CPLR 301 (see Delagi v Volkswagenwerk A.G. of Wolfshurg, Germany, 29 NY2d 426, 433

[19721; Jurligne, Ine. v Austral Biolab Pty. Ltd., 187 AD2d 637 {2d Dept 1992} {prescnce of New

York distributor not cnough for CPLR 301]; Jazini v Nissan Motor Co., 148 F3d 181, 184 [2d Cir

1998 ][ foreign manufaclurcr not doing business simply because it sells product through New York

MeShan v Omepa Louis Brandt ot Freye:

[sales, even if substantial, of forcign manufacturer’s goods through independent agency, docs not

make manufacturcer subject to CPLR 301 jurisdiction)). Contrary to plaintiffs® allegalions, that are

completety unsupporled by reference to any documents or deposition testimony, Kobrand is an

independent distributor of Taittinger, S$.A.’s produets and is not an agent of these defendants, The

cxclusive distribution agreement between Kobrand and Taittinger, S.A. clearly states that:
KOBRAND shall have no right to act as agent for TAJITTINGER in

any respect whatsoever ., . [nor incur] any liabilitics whatsocver on
TAITTINGER’S behalf, or otherwisc cstablish or impose any

14
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obligation or liability against TAITTINGER,

[ixhibit 24 to Klein Affirm,, at T 1000074-75. Michael Quinltus, the scnior vice-president and the
director of the supply refations department at Kobrand, attested at his deposition that Kobrand does
not have the authonity to enier into agreements or make sales commitments on Taittinger, S.A.’s
behalf, and that it must buy the champagne from Taittinger, S.A. before it can sell it to another
distributor (exhibit O to Plaintiffs’ Statement of Jurisdiction, Deposition of Michacl Quinitus,
dated February 24, 2004, at 31). 1le stated that Kobrand establishes its own marketing activitics,
und there is normaily no discussion with Tailtinger, S.A. about them (Id. at 108). He further
attested thal Kobrand does not consult with Taittinger, S.A. about the price Kobrand setls the
products, that Kobrand scleets its own distributors to distribute the Taitlinger products in the U.S.
and thal it does not consult with Tailtinger, S.A. about the sclections (Id. at 89; sce Court Dep., at
49-50).

Delendants present ﬁsrthcr prool that while Tailtinger, S.A, gives Kobrand a 10% discount

to be used for marketing the products, Kobrand determines, on its own, how and to whoin the

“Taittinger champagne is marketed in New York (PET Dep., at 140, Cowt Dep., at 101), and’

Kobrand determines the price it charges to its own customers (PET Dep., at 110; Court Dep., at
69). In fuct, Claude Taittinger, Lhe chicf cxecutive officer of Taittinger, S.A., stated specifically
that Kobrand is [ree to dispose of the advertising funds as it deems fit (CT Dep., at 123). This
proof of the separale and independent nature of Kobrand and the Jack of Taittinger, S.A.’s conlro]
over Kobrand’s activities, defeats any argument that ‘Taittinger, S.A. was doing business in New
York through Kobrand.

Standard Wine'& Liguor Co. v Bombay Spirits Co. (20 NY2d 13 [1967]), that defendunts
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rely upon, is factually similar and disposes of plaintifs’ theory that Kobrand is Taittinger, S.A.’s

agent. Tn Standard Wine, the Court of Appeals held that an independent distribulor was not an

agent of a forcign liquor manufacturer. The defendant, Bambay Spirits Co., had no offices, bank
accounts, phone listings or warchouses in Now York (Id. at 16), 1t had given the exclusive right to

distribute its products in the U.S. 1o Penrose, a Pennsylvania distributor. Penrose bought the goods

{rom Bombay F.O.B. Great Britain, imported them into the 1.8, and sold them at a profit to tiquor
wholesalers and distributors (Id.). The Court of Appeals found no basis for the assertion of
Jurisdiction over Bombay (ﬂ. al 17}, The court specifically concluded that the record was clear
that Penrose “dealt independently of Bombay and was not the atter’s agent” (Id.). The Court
dismissed the fact that Penrosc acted as Bombay’s agent in filings with the Statc Liquor Authority
(1d.).

Similarly, here, Kobrand has been given the exclusive right o distribute Tailtinger, S.A.'s
champagne in the U.S. Kobrand buys the product from Taittinger, S.A. FOB France, imporis it to
the U.S, and sells the champagne at 4 profit to wholesalers and distributors. Kobrand takes the risk

© 7 ofloss in transit (exhibit O to Plaintiffs” Statemieit of Jurisdiction, Quinttus Dep.; al 110-11),
maintains its own inventory and cannot return the product if i{ is not sold. It deals ndependently
with Taittinger, S.A., and is not its agent.

Plaintiffs argue that Kobrand is a consignee of Taittinger, S.A. Plaintiffs point to the terns
“Ship and Consign 0 on the preprinied “Purchase Ordor” form Kobrand used when purchasing
champagne from Taittinger, . A, (exhibit Q to Plaintifls’ Statement of Jurisdiction) and that
Kobrand’s distributors in cortain instances pay Kobrand before Kobrand pays Taitlinger, S.A.

This argument is unporsuasive. Mr Quinttus clearly testificd that, in all instances, Kobrand
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takes title Lo Taittinger, S.A.’s product when it leaves Tajttinger’s warehouse in France (exhibit O
{0 Plaintiffs’ Statement of Jurisdiction, Quinttus Dep., at 110-11), [Te explained that there are
three ways in which Kobrand distribules Taittinger champagne. The first imvolves Kobrand
purchasing the product {rom Taitlinger, storing it in Kobrand’s Bcauné, France warchouse and then
distributing it to its customers in the U.S. (Id. at 30). The sceond invelves Kobrand purchasing the
champagne and transporting it through agents Kobrand hires to Kobrand’s warehouse in New
Jersey (1d. at 25), The third involves a purchase of a large quantity, cnough for a [ull shipping
conlainer direct (rom Taittinger, S.A. Inthatsi luation, Kobrand.buys the champagne from
Taittinger, S.A., arranges and pays for Eli freight forwarder to go fo Taittinger, pick up the goods and
deliver them direetly Lo Kobrand’s buyer (Id, at 29-31, 42-48). Mr. Quinitus testilied
untequivocally that Kobrand takes title and possession of the products when they become loaded
onto the truck af Taillinger, $.A, in France. Afier that, Kobrand bears the risk of loss (Id. at 110-
I1). The testimony of Pierre Emmanuel Taittinger corroborales this testimony. Plerre Emmanuel

Taittinger also stated that Kobrand takes delivery and titic to Taittinger champagne in France

© (exhibit 20 to Klein Affirin,, at 1517 see also cxhibit 2110 Klein Affirm,, Cotirt Dep,, at 99

| Taittinger docs not accept champagne back from Kobrand], 48 [Kobrand is independent, it buys

the product, pays for it and owns it]). Thesc undisputed facts defeat any claim that there is a

consignee-consignor relationship (see Rahanian v Ahdout, 258 AD2d 156, 157 [1st Depl 1999]).

Plainliffs next contend that doing business jurisdiction is prOpef based on the solicitation
plus theory. Plaintiffs support their argument by asserting that Taittinger, S.A. had significant New
York sales, that plaintiffs cstimatc at approximately $5 million in sales in 2000, with no

evidentiary citation; thal Taitfinger, S.A. has sold champagne in New York through Kobrand for
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fifty ycars; that its principals travel here regularly to confer with Kohrand and to attend Vinexpo
and trade shows; that Taittinger, 8.A. pays for advertising; and that it has two websites, one
American and one French, |

Under the solicitation plus theory, a forcign manufaclurer’s solicitation of business alone

will not justify a finding of corporate presence in New York (Laufer v Ostrow, 55 NY2d at 310;

Miller v Surf Props., Ing,, 4 NY2d 475 [1958]). The defendant must engage in substantial

solicitation and additional activities of substance within the jurisdiclion (Laufer v Ostrow, supra).

Thus, a “foreign supplier of goods or services for whom an independent agency solicits orders
from New York purchasers is not present in New York and may not be sued here, however
substantial in amount the resulting orders” (Id. at 311 [emphasis in original{; sce Delagi v

Volkswagenwerk A.G. of Wolfsburg, Germany, 29 NY2d 426, supra [forcign car manufacturer not

subject to jurisdiction based on solicitation through independent franchised wholesale distributors],

suprg; Mifler v Swf Props., Inc,, supra). Activities of substance can include, for example, evidence
SUprgd,;

of the foreign defendan(’s financial or commerciat dealings in New York or proof that the

defendant is holding itsell out s operating in New York (sce Bryant v Finnish Natl. Airling, 15

NY2d at 432 [ollice, employees and bank account in New York]; Elish v St. Louis Southwestern

Ry. Co., 305 NY 267, 270 [1953] | financial transactions and directors mectings, offices and
officers in New York]).

Ifere, neither Taitlinger, S.A. nor CFT maintain any office, showroom, or bank accounts,
nor do they hold any board meetings in New York. ‘The once or twice yearly periodic trips by
Taittinger, S.A. representatives to meet with Kobrand are plainly insufTicient to sustain jurisdiction

over Taillinger, S.A. (see Chamberlain v J iminy Peak, 176 AD24d 1109 [3d Dept 1991] [periodic
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visits to New York arc not sufficiently continuous and systematic]; Pacamor Bearings, Ine. v

Molon Motors & Coil, Inc., 102 AD2d 355 [3d Dept 1984] [sales manager’s cight trips 10 Now

York, 10% to 13% gross salcs from New York buyers, and lending hcavy engineering suppotl 1o
New York buyer arc not enoughl). Taittinger, S.A,’s participation in Vinexpo in 2002 is
msufficient, because it is the (Iei'endant’s; confacts al the time the action was commenced, it this
case in 2000, that are relevant. Morcover, allendance at trade shows is not sufficient lo confer
Jjurisdiction (sce Bemer v Ben Kaufiman Sales Co., 1994 W1, 363935 [SDNY 1994]: ICC Prinex

Plastics Corp, v LA/ES Laminaii Estrusi Temmpiastici S.PA., 775 F Supp 650 [SD NY 1991}

[minimal visits to customers or trade shows is not enoughl; cf, Kings v Rescue Sys., Inc., 1997 WL

188931 [SD NY 1997] [conduct ol business during trade shows warranicd jurisdictional

discovery]).

Plaintills’ reliance upon Haddad Bros. Ine. v Little Things Mcan A Lot, Ine. (2000 WL

1099866 {SD NY 20007), is misplaced, as the facts are clearly distinguishable. In Iladdad Bros.,

the foreign defendant maintained 2 showroom in New York, run by a sales representative of

in the New York telephone book (Id. at *1). The defendant displayed ils merchandise in the iobBy
of the building, sent catalogs and order forms lo potential customers and regularty attended trade
shows in New York, It also had & website olfering products for sale to New York customers
througly its online store (Id, at *2). Based on these contacts, the court found (hat defendant
satislied the solicilation plus test, because it solicited substantial business and processed orders

through its corporate showroom hete (Id. at *3; see also Fashion Fragrance & Cosmetics v

Croddick, 2003 WL 342273 [SD NY 2003] [defendant subject to jurisdiction because it had New
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York City location at which it collected cash and handled accounts receivables, und prineipal
attended busincss functions in New York]), Here, in contrast, Taitlinger, S.A. does not have a
corporate showroom or any other offices in New York, nor does it have any employces, or
lclcphonc‘lis{ings, and its websile does not permit any ordering. Thus, there is no basis for
Jurisdiction over either Taittinger, S.A. or CFT under the solicitation plus theory.

Plamtiffs next assert that Taittinger, S.A. and CFT are present in New Yerk becausc they
have subsidiaries - Baccarat USA, Concorde USA, and Annick Goutal, Inc. USA - that are in New
York and thal, though plaintiffs admi( are “technically whoily. owned subsidiarics of their French
parents,” are allegedly all mere depariments of the entire Taitlinger gréup. Plamtills asserl that
Taittinger, $.A. and CFT dominate all 275 Taittinger family companies, including these New York
subsidiaries. They ¢laim that these companies operate on an integrated basis with no true

distiuctions and that Claude Taittinger, Anne-Claire Taittinger and Patrice De Margerie control

them all. They urge that these New York subsidiaries perform all the New York functions that the
parent companics would have to perform, und, therefore, the parents, Taittinger, S.A, and CFT, are
doing businiess in New York theough these subsidiaries.

“Wherc, as here, the claim is that the (oreign corporation is present in New York slate

because of the activities there of its subsidiary, the presence of the subsidiary alone docs not

establish the parcent’s presence in the state” (Jazin v Nissan Motor Co., 148 F3d at 184 [citation

omitled]). In order for the court to have porsonal jurisdiction over the parent in New York, the

subsidiary must either be an “agent” (Frummer v Hilton Hotels Intl., Inc., 19 NY2d 533, cert

denied 389 US 923 [1967]), or a “mere depariment” (Taca Intl, Airlines, S.A. v Rolis-Royee of

Bngland. Ltd,, 15 NY2d 97 [19651]) of the foreign parent,
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Under the theory that a subsidiary is an agent of the parent, the plaintiff must show (hat the
New York subsidiary “docs all the business which [the forcign parent corporation] could do were it

here by its own officials” ( Frummer v Hitton Hotels Intl.. Tnc., 19 NY2d at 537). This means that

the local subsidiary must represent such a significant part of the business that the foreign parent
would have to send its own cmployces to New York were the subsidiary not conducting affairs on

its parents’ behalf (Ontel Prods., Inc. v Project Stratepics Corp., 899 F Supp 1144, 1147 [SD NY

1993]). The fact of common ownership “gives rise lo a valid inference as to the broad scope of the
agency” (Irummer v Hilton Hotels Intl., Inc., 19 NY2d af 538).

Uere, not only s the proof of common ownership insufficient, there is no proof that
Baccaral USA, Concorde USA and Annick Goutal, Inc. USA are doing all ol the busincss.
Taittinger, S.A. and CFT could do were they acting here through their own officers. First, cach of
these subsidiaries are related to Tailtinger, S.A. and CET through SDL., A chart plaintiffs
developed {exhibit 27 to Klein Affirm.) indicates that SDL owns 51% of Baccarat SA, that in tarn
owns [00% of Baccarat USA Inc.; that SDL owns 99% of the Concorde Group, that apparently

~-owns Concorde USA; and that SDIL; owns 99% of Anick Goutal S.AL, that in turn owns 99% of -+
Anick Goutal, Inc. USA. Thus, it is SDL, not Taittinger, S.A. or CFT, that is the grandparent of
these subsidiarics. Plaintiffs want to fake this one and two steps further Lo Taittinger, S.A. and
CFT. However, as the chart also shows, the public owns 58% of SDI., T aiuingcr owns only 37%
ofthe shares und CFT owns only 35% of Tailtinger, S.A. (Id.).
Mare importantly, there is no evidence in the record that any of these subsidiarics of SDL

acled as an agent of either Taittinger, S.A. or CFT. It is undisputed that these subsidiaries arc in

complelely different lines of business than Taittinger, S.A or CFT. Taittinger, S.A. produces
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champagne, CFT is a French holding company that manages shares held by certain French citizens
and pmvidt.:s cerlain services lor Taittinger, S.A. and SDL. SDL’s subsidiaries, in contrast, scll
crystal {Baccarat USA), hote! services (Concorde USA), and perfume (Annick Goutal, lne. USA).
There is no support in the record for any claim that CET or Taittinger, S.A. roly on these SDL
subsidiaries to perform CI[™s or Taittinger, S.A.’s (unctions. Plainliffs’ attempt to overcome (his
glaring inadequacy in their argument by relying on the “aura of Tuxury” surrounding Taittinger
champugne and the products of these $DI. subsidiarics, is unconvineing, There is no basis lo
connect these disparate products for purposes of assessing ﬁarcni-grandchi[d liabitity under an
agency theory of personal jurisdiction. That certain Taittinger family members, like Claude
Taittinger, Anne-Claire Taittinger and Patrice De Margeric, may sit on cerlain boards of these
subsidiaries, alone is insufficient to find jurisdiction over Taittinger, S.A. and CET (cf, Taca Intl,

Adrlines, §.A. v Rolls-Royee of England, 14d.,15 NY2d 97, supra [while grandparent, parent and

subsidiary shared personnel and directors, there was significant additional evidence that the parcnt

companics deterniined the policies of the subsidiary, trained all employees of subsidiary, wrote and

- pubtished all of subsidiuary’s litorature, and afl income of the subsidiary went to parend and then

grandparent, appearing on their balance shests}). Delondants present undisputed cvidence that
Taittinger, S.A. employces did not work for SDL, Baccarat USA, Concorde USA, or Annick
Goutal, Inc.. USA (exhibit A to Plaintiffs’ Statement of Jurisdiction, Claude Taittinger Dep., at
158). Morcover, there is no proof of financial dependence. Taittinger, S.A. did not guarantee any
loans of Baccaral USA, Concorde USA, or Annick Goutal, Ine. USA {1d. at 59).

Similarly, with respect to plaintiffs” allegation that there is jurisdiction over Taillinger, S.A.

based on its 83% ownership of Domaine Carneros, the California wincry, thal has an employee
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who works in New York (exhibit F to Plaintiifs” Statement of Jurisdiction, Court Dep. at 92), the
court finds an insufficicnt nexus on which fo base jurisdiction. The presence of an employec of a
California covporation docs not creale jurisdiction in New York over a rclated, bul independently

managed, {oreign corporation (scc Delagl v Volkswagenwerk A.G. of Wolfsbure, Germany, 29

NY2d 426, supra; Volkswagenwerk Aktiengesellschalt v Beech Atreraflt Corp,, 751 £2d 117, 120

|2d Cir 1984] [when activitics of parent show disregard for separate corporale existence of (he
subsidiary, the courl may excreise jurisdiction]). Plaintiffs fail fo present any indicia of Taittinger,
S.A. control over Domaine Camceros. While the products (wiﬁc and champagne) arc somewhat
more similar than those of the SDL subsidiaries, there is no ovidence that Taittinger, S.A.
controtled Domaine Cameros’ executives and activitics or ignoved the separate existence of the
companies, sulficient (o find that Taittinger, S.A. is doing busincss in New York through one
Domuaine Cameros’ employce,

Plaintiffs’ argument that the subsidiarics - Baccarat USA, Concorde USA and Annick
Goutal, Inc. USA - are “mere departments™ of Tuittinger, S.A. and CFT, also is unconvincing. To
detertiine wheéthér i subsidiary is a mci'e‘ départnient of the parciil, & court considers [our factors.
The first, that is cssential, is éommon ownership (Delagi v Volkswagenwerk A.G. of Wolfsburg,

Gemmany, 29 NY2d al 432; Volkswagenwerk Akticngesclischafl v Beech Airerafl Corp,, 751 F2d

at 120}. “{Ncarly identical owncrship inleres(s must exist before one corporation can be

considered a department of another corporation for jurisdictional purposes” (Volkswagenwerk

Aktiengesellschalt v Beech Alrcraft Corp,, 751 F2d at 120). Here, the evidence shows that this

crucial clement is missing. Plaintiffs concede that the public owns 58% of SDL and that SDL

owns cach of (hese suhsidiérics, not Taittinger, S.A. or CFT (exhibit 27 to Klein Affirm.). Thus,
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there is no identical ownership interest.

The remaining three elements include the degree to which the subsidiary is [mancially
dependent on the parent, the degree o which the parent selects the subsidiary’s executive personncl
and fails to observe corporate formalities and the degroe o which the parent cxcreiscs control over
the subsidiary’s operational and marketing policies (Volkswagenwerk Aktiengesellsehafl v Beech
Airgrafl Corp., 751 F2d at 120-122). There is no evidence of any of these factors between
Taittinger, S.A. and CFT and any of SDL’s New York subsidiaries. The overlap of dircctors
between these entities is not cnough fo find that the subsidiarics are mere departments of these

defendants (see Porter v LSB Indus,, 192 AD2d 205 14" Depl 1993] [subsidiary not mere

department cven though some overlap of officers and directors of two cntities]). Plaintiffs have
failed o present any proof of the “pervasive control over the subsidiary that the ‘mere department’

standard requires” (Jazini v Nissan Motor Co,, 148 F3d at 185). 'Therefore, this court lacks

jurisdiction over defendants Tailtinger, S.A. and CFT.
As to the individual defendants Claude Taittinger, Anue-CIairc Taittinger, and Patrice De

‘Margeric, as this court and the Appellate Division alrcady found with repard to the original
complaint, there also is no basis !‘61‘ this court fo exercise personal jurisdiction over them. These
defendants all five and work in France, That they may travel occasionally to New York on behalf
of the FPrench companies they work for, fails to provide u busis for personal jurisdiction over them.
Tirst, these visits were insufficicnt for jurisdiction over Taitlinger, S.A., and, thus, they could nol
be suflicient for doing business jurisdiction over these individuals. Second, there is no proof that
these individual defendants were engaged in any activity on their own behalf in New York. A

defendant does not subject him or hersell “individually, to the CPLR 301 jurisdiction of our courls,
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however, unless he [or she] is doing business in our State individually” (Laufor v Qstrow, 55 NY2d

at 313 (citations omitted). Thus, the court dismisscs the amended complaint against the individual
defendants for lack of personal jurisdiction,

Defendant Baccarat, 8.A.°s motion (o dismiss also is granted. As | determined with regard
to (he original compluint, and as the Appellate Division affirmed, this court lacks personal
jurisdiction over this defendant. Baccarat, S.A. is 4 French corporation with offices in France. As
discusscd with respect to delendants Taittinger, S.A and CFT, the allegations in the amended
-cmnptaint‘that Buccaral, S.A. has a wholly owned subsidiary, Baccarat USA, that has an office in
New York, without more, 1s insufficient. Plafnti (Ts have conducted substantiul jurisdictional
discovery. Yel, they fail to came forward with proof of the type ol control necessary to
demonstrate that Baccarat USA was & mere departiment or simply an agent of Baccarat, S.A.
Plaintiffs do not support their jurisdiction argument in their memorandum of Jaw by recitation to

documenlary or deposition evidence. Their Statement of [ndisputed Jurisdictional Facts refers (o

such cvidence, but the testimony they cite does not support the proposition for which they cite it,

~ Therefore, plaintiffs have failed to demonstrate (hat this court has pérsonal jorisdiction over ~

Baccaral, §.A.

Moreover, even if this court were (o find that Baccaral, S.A. was doing business here, the
amended complaint fails to stale a claim against it. It contains no substantive allegations against
Baccarat, S.A. Tt alleges only that Baccarat, S.A. has a subsidiary with a New York ollice.
Without any allegations of wrongdoing, plaintiffs fail to asserls any claims against Baccarat, S.A.

Similarly, with regard to the defendant Socicte Des Hotels Concorde, the anended

complaint makes the same factual allegations, that it has a subsidiary, Concorde USA, with 1 New
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York office. Again, the complaint fails to asserl any wirongdoing on the part of this defendant.
Therclore, the court dismisses the amended complaint against Socicte Des lotels Concorde for
failure lo state a cause of action,

[inally, the court finds that, cver Il it has personal jurisdiction over these delendants, it
would grant the motions on the ground of forum non convenicns. Tt is well-seltled that New York
courts “necd not entertain causes of action lacking a substantial noxus with New York” (Martin v

Mieth, 35 NY2d 414, 418 [1974]). The doctrine of forum non conveniens codified in CPLR 327

(a), “permits a cowrt to stay or dismiss such actions where it is delermined that the action, although

Jurisdictionally sound, would be better adjudicated elsewhere” (Islamic Republic of Tran v Pahlavi,

62 NY2d 474, 478-79 [1984], cert denicd 469 US 1108 [1985]). The contral focus of the forum

non conveniens inquiry is to ensure that trial will be convenient and will best serve the ends of

Justice (scc Piper Aircrall Co. v Reyno, 454 US 235 [1981); Capital Curency Exch., N.V. v

National Westininster Bank P1LC, 155 F3d 603 [2d Cir 1998}, cert denied 526 US 1067 [1999]). If

the balance of conveniences indicates that trial in plainti{t*s chosen forum would be unnceossarily

burdensome for the defendant or the court, then dismissal is proper (sce Piper Aireraft Co. v~

Revyno, supra).

New York courts consider the availability of an adcquate alternative forum and certain
other private and public interest [uclors when evaluating New York’s nexus to a particular action
and when deciding whother to dismiss an action on the ground of forum non conveniens (Islamic
Republic of Tran v Pahlavi, 62 NY2d 474, supra). Although not every factor is necessarily
articulated in every case, collectively the courts consider and balance the following (actors: situs of

the underlyg transaction; residency of the parties; the potential hardship to the defendant; the
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location of the documents; the Jocation of a majority of the wilnesses; the existence of an adequate

altornative forum; and the burden on the New York courls (seg islamic Republic of [ran v Pahlavi,

62 NY2d 474, supra; World Point Trading PTE, Ltd. v Crediio ltaliano, 225 AD2d 153 [1st Dept

1996§; Lvdokias v Oppenhcimer, 123 AD2d 598 [2d Dept 1986]). A motion to dismiss on forum

non conveniens grounds is subject to the trial court’s discretion. No one factor is controtling
(Islamic Republic of Ivan v Pahlavi, 62 NY2d 474, supra; sce also Matier of New York City

Asbestos Litigation v Rapid-American Corp,, 239 AD2d 303 [1st Dept 19977},

Here, cchowg the prior ruling of this courl with repard to the earlier motion to dismiss, the

Appellate Division recognized that “under the lotality of the civcumstances, New York doss not
appear (0 be a convenient forum since the conlacts with this jurisdiction are tenuous at best”

(Edclman v Taittinger, S.A., 298 AD2d at 303; sec Transcript of Aupust 8, 2001, Proceedings

Before This Court, ut 59 ). Al of the critival ucts giving rise to plainti{ls’ claims occurred in
France. The claims rest on allegations of mismanagement of SDL, a French corporation, that

French officers and dircctors managed, in which plainliffs chose to invest, in Francc, Allofthe

~ alleged wrongs emanate froni conduct, or defendants’ alleged failure (o act, in France, I is clear
8 )

that mast, il not all, of the witnesses and documents arc in France. Indeed, France has the
paramount interest in resolving disputes among shareholders vying for control over French entitics.
New York, on the other hand, lacks sufficient interest in this dispute. Tn addition, pla'intif'i‘s’ claims
aboul the management of SDI, and their cfforls to gain control over it, arc already the subjeel of
teview in the French courts in one pending and four previous liligated actions that plaintifls
brought. New York courts have routinely dismissed aclions arising out of similar circumstances on

forum non conveniens grounds (see Gonzalez v Lebensversicherung AG, 304 AD2d 427 [1st Dept
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2003), v denied 1 NY3d 506 [2004] [New York not convenicnt forum for aclion in which pattics

entercd into contract in Spain, and en(ities, persons, and cvenis predominantly siluated there];

Tilleke & Gibbins Ini],, Lid. v Baker & McKenzie, 302 AD2d 328 [1st Dept 2003] [New York not

convenient forum where plaintiff, defendant’s Thar afliliate, and most of material witnesses were

in Thailand and ‘Thai Taw govered the contracts]; Banco do Estado de Sao Paolo, 8.A. v Mendes

dr. Inth, Co,, 249 AD2d 137, 138 {1s1 Dept 1998 [dismissal appropriatc on forum non conveniens
ground where underlying events and circumstances occurred in Brazil, witnesses were in Brazil,
Brazilian faw applied and inquiry-inlo complex relationships between industry and Brazilian
governmenl was necessary]),

Further, as the Appellate Division recognized, the tesolulion of certain issucs will depend
on the application of French law, another factor that militales against aceepting the litigation here
(see Shiboleth v Yerushalmi, 268 AD2d 300 [1st Dept 2000]). The prior related litigations

pending in France also tip the balance in favor of dismissal, because of the undue burden this

places on New York courts and the risk of conflicting resulis {World Point Trading PTE, 14d. v

Credito ltaliano, 225 AN2d al 161 [wherc case pending in Italy, altendant risk of éonflicting

rulings weighed in favor of dismissal]; sce also A & M Exports, L.td. v Meridien Intl. Bank, Lid.,

207 AD2d 741 [1st Dept 19941). That two ol the plaintiffs, Mr, Bdelman and A.B. Edelman

Management Co., Inc. arc New York residents, does not outweigh the balance of the othor relevant

Pahlayi factors, clearly favoring dismissal (scc Union Bancaire Privee v Nagser, 300 AD2d 49 [1st
Dept 2002] {forum non conveniens doctrine warranied fitipating in Brazil where witnesses, records
and transactions at issue wers predominantly situated]), particularly because the remainder of the

plaintiffs and the defendants, the parlies primarily involved in the transactions and alleged

28




307

wrongdoings, arc all nonresidents, Therefore, upon balancing the appropriale factors, delendants
have sustained their burden of showing that ihe end of justice and the convenience of the parties
arc hest served i this action is heard in France.

Accordingly, il is

ORDERED that the motions to dismiss of defendants Taittinger, S.A., Compagne
Financiere Taittinger, Claude Taittinger, Anne-Claire Taittinger, Patrice De Muargeric, Baccarat,
S.A., and Socicle Des Hotel Concorde are granted and the amended complaint is dismisscd with
costs and disbursements to defendants as taxed by the Clerk of the Court; and it is further

ORDERED that the Clerk is dirceted to enter judgment accordingly.

Dated: March /42006

ENTER:

29 ;




Exhibit 3




- AGREEMENT -
oF
LIMITED PARTNERSHIP
OF

' MUSEUM PARTNERS, L.P.

. AGREEMENT OF LIMITED PARTNERSHIP (the *Agreement”), dated as of
December , 1996, by and among Asher B, Edelman, as general partner (the "General Partner)
and all the parties who sign copies of this Agreement to become Limited Partners. The General
© Partner and the persons who sign as Limited Partners are sometimes collectively referred to as the
"Partners” and individually as a "Partner".)

The parties hereto, desiring to form a limited partnership under the Delaware Revised
Uniform Limited Partnership Act on the terms and conditions set forth herein, hereby agree as
follows:

SECTION1

General

1.1  Formation, The parties hereto hereby form, on'the day and year first above
written, & limited partnership (the "Partnership") pursuant to the provisions of the Delaware
Revised Uniform Limited Partnership Act. The General Partner shall cause the due filing in the
office of the Secretary of State of the State of Delaware a Certificate of Limited Partnership for '
the Partnership.

1.2 Name. The name of the Partnership shall be Museum Partners, LP. The
General Pariner may change the name of the Partnership as he may determine appropriate, and
shall provide notice thereof to the Limited Partners as promptly as possible following any such
determination. )

1.3  Term. The Partnership shall commence on the date of the filing of the Certificate
of Limited Partnership referred to in Section 1.1 (the "Commencement Date"). The Partnership




shall continue until dissolved and terminated as provided in Section VIIL

1.4  Business Location. The principal place of business of the Partnership shall be ¢/o
Bayard (Luxembourg) Administration Ltd. , Residence Centre du St. Esprit, 1 Rue du St. Esprit,
L-1475 Luxembourg, LUXEMBOURG or at such other location as the General Partner, in his
discretion, from time to time may determine, provided that notice thereof is furnished to the .
Limited Partners as promptly as possible following any such determination. - The General Partner
may establish other places of business of the Partnership when and where required by the
Partnership's business,

1.5 _ Registered Office and Agent. The address of the Partnership's registered office
in the State of Délaware shall be 15 East North Street, Dover, Delaware.- The name of the
Pértnership's registered agent for service of process in the State of Delaware shall be Vanguard
Corporate Services, Ltd. whose address is 15 East North Street, Dover, Delaware 19901.

, 1.6 General Partners. .The General Partner of the Partnership shall be Asher B.
Fdelman and any other person who shall become an edditional or successor general partner
pursuant to the terms of this Agreement with the consent of the General Partner. The General
Partner may also be a Limited Partner of the Partnership. .

: 1.7  Liinited Pariners. The Limited Partners shall be those parties who sign copies of
this Agreement to becorme Limited Partners. The General Partner shall have the right to admit
additional Limited Partners to the Partnership, each of whom shall, upon his admission, execute
an appropriate supplement to or counterpart of this Agreement pursuant t0 which he agrees to be
bound by all the conditions and terms set forth herein, and such other instruments and documnents
as the General Partner shall determine.

SECTION O

Purposes and Powers

The purposes of the Partnership are to acquire, on margin or otherwise, and by open
market purchase, privately negotiated purchase or otherwise, securities of every nature and
description (including options) of a specific entity, the name and business of which each Limited
Partner acknowledges he is familiar, and any affiliated entities (the *Securities”); to hold, sell,
exchenge, transfer, vote and otherwise exercise all rights, powers, ‘privileges and other incidents
of ownershjp or possession with respect to the Securities and other assets owned by the
Partnership; to borrow money in furtherance of the foregoing purposes and, subject to applicable
margin regulations, secure the payment of such or other obligations of the Partnership by
hypothecation or pledge of all or part of the assets of the Partnership; to purchase, hold, sell and
otherwise deal in currencies and futures contracts relating thereto (and options thereon) to the




extent the General Pariner deams it appropriate with respect to the Securities; and to enter into,
make and perform all contracts and undertakings, engage in all activities and transactions, and to
exercise any and all strategic initiatives, as the General Pariner may deem necessary or advisable
to achieve capital appreciation in the carrying out of the foregoing purposes. The Partnership
may act,directly or in conjunction with others, through joint ventures, partnerships or otherwise,
in carrying out the foregoing purposes. The Partnership shall have all such powers as are
necessary or convenien to carry out the purposes of the Partnership.

SECTION IX

Capital Contributions and Capital Accounts -

3,1  Partners’ Contributions. The Partners shall contribute to the capital of the
Partnership upon execution and delivery of this Agreement cash in the amount set forth opposite
their names on Schedule A hereto. Neither the General Partner nor any Limited Partner shall have
any further liability for any additional capital contributions to the capital of the Partnership.

32  Accounting Periods. The first accounting period (an "Accounting Period")
_hereunder shall commence on the Commencement Date and each subsequent Accounting Period
shall commence immediately after the close of the next preceding Accounting Period: Each
Accounting Period hereunder shall close at the close of business on the first to oceur of (a) the
date immediately prior to the effective date of the admission of an additional Limited or General
Partner or the acceptance of any capital contributions pursuant to Section 3.1(b) hereof, (b) a
Withdrawal Date (as defined in Section 7.2(a) hereof), (c) the date of a distribution pursuant fo
Section VI hereof, or (d) the date on which the Partnership shall terminate. :

3.3  Capital Accounts. A capital account (a "Capital Account") shall be established
on the books of the Partnership for each Partner, The Capital Account of each Partner shall’ bein
an amount equal to (z) the Capital Account of such Partner as of the end of the immediately
preceding Accounting Period (after taking into account allocations of profits and Joss pursuant to
Section V hereof and adjustments to such Capital Account pursuant to Section VI hereof) or, in
the case of the first Accounting Period for such Partner, the amount of such Partner's capital
contribution to the Partnership as set forth in Schedule A hereto, plus (b) the amount of any
capital contribution or additional capital contribution to the Partnership by such Partner as of the
beginning of such Accounting Period, less (c) the amount, if any, of any distributions made to
such Partner pursuant to Section 6.1 hereof.

3.4  Limitation on Liability. No Limited Partner shall be liable for any of the debts of
the Partnership, except to the extent of his capital contribution. Notwithstanding the foregoing, a
Limited Partner receiving a distribution in accordance with this Agreement in part or full return of
his capital contribution shall be liable to the Partnership for any sum, not in excess of such amount
returned, plus interest, necessary to discharge the liabilities of the Partnership to creditors who




extended credif or whose claims arose before such distribution, excluding creditors whose claims
are represented by debt for which neither the Partnership nor any Partner has any personal

Liability. B

3,5 - Miscellaneous. A Partner shall not be entitled to withdraw any part of his capital
contribution or to receive any distribution from the Partnership, except as specifically provided in
* this Agreement, anid no Partner shall be entitled to make any additional capital contribution to the .
Partnership other than as provided herein. Loans by any Partner to the Partnership shall not be
considered contributions to the capital of the Partnership. ‘ .

3.6 No Interest on C&ntg‘buﬁons. No interest shall be paid on the capital
~ contributed to the Partnership.

SECTION IV

Control and Management

-

4.1 Power and Duties of the General Partners.

(a)  Except as otherwise expressly provided herein, the General Partner shall have fuld
and exclusive power and authority on behalf of the Partnership t6 manage, control, administer and
operate the business and affairs of the Partnership and to do or cause to be done any and all acts
deemed by such General Partner to be necessary or appropriate thereto, and the scope of such
power and authority shall encompass all matters in any way connected with such business or
incident thereto, =~ = .

: () Inaddition to and in furtherance of the foregoing, the General Partner shall possess
all of the power and authority of a general partner in a partnership without limited partners as is
provided under the laws of the State of Delaware. No person dealing with the Partnership shall
be required to inquire into the power and authority of the General Pariner to take any action or
make any decisions. The signature of the General Partner upon any and all instruments, contracts,
stock powers, proxies, loan agreements, promissory notes and other documents shall be sufficient
to bind the Partnership in respect thereof and no third person need look to the application of funds
or authority to act or require joinder of any other party. '

4.2 Limited Partners’ Actions and Cooperation.

(8)  The Limited Partners shall take no part in the conduct or control of the Partnership
business and shall have no right or authority to act for or to bind the Partnership. The exercise of
any of the rights and powers of the Limited Partners pursuant to the terms of this Agreenient shall
not be deemed taking part in the day-to-day affairs of the Partnership or the exercise of control
over Partnership affairs.




() “Each Limited Partner shall fumish the General Partner with such information as he
may from time to time reasonably request, and shall otherwise cooperate with the General
Partner, to enable the General Partner and the Partnership 1o comply with applicable laws
(including, without limitation, applicable securities laws) in the conduct of its business.

(©)  Each Limited Partner represents that he is acquiring his limited partnership interest
in the Partnership for his own account, for investment, and not with a view to distribution thereof
within the meaning of the Securities Act of 1933, as amended (the *Act").. Any Limited Partner
receiving a distribution in kind of securities from the Partnership will so represent with respect to
the securifiés so received and will execute such documents as the General Partner may reasonably
request to insure compliance with the Act.

4.3 Services to Partnership; Affiliated Transactions.

(a)  Any Partner may engege in or possess an interest in other business ventures of any
pature or description, independently or with others. In addition, éach Partner shall have the right
to be 2 principal in and devote time, attention and resources'to other business ventures during the
term of this Agreement. Without limiting the generality of the foregoing, the Limited Partners
acknowledge that the General Partner and other entities and persons affiliated with the General
Partner may now own and hereafter acquire and dispose of Securities of the same issuer and class
as the Securities owned by the Partnership. Neither the Partnership nor any Partner shall have any
rights in or to any such independent ventures or the income or profits derived therefrom.

(b)  The General Partner shall not be paid a salary.

44  Exculpation and Indemnification. The General Partner shall not be liable,
responsible or accountable in damages or otherwise to any Limited Partner for any act or
omission performed or omitted by him in good faith and within the scope of this Agreement. The
Partnership (but not any Partner) shall indemnify and hold harmless the General Partner from any
loss, damage, liability, cost or expense (including reasonable attorneys' fees) arising out of any act
orfailure to act by him if such act or failure to act is in good faith and within the scope of this
Agreement, ' :

45  Expenses; Reimbursement of and Pavments to the General Partners. Except
as otherwise provided in this Agreement, the Partnership shall be responsible for paying all direct
costs and expenses relating to the formation and operation of the Partnership, including, without
limitation, legal expenses, accounting expenses, fees of agents and consultants, financing fees,
debt service payments and other costs and expenses relating to the purposes of the Partnership.
In the event that any such costs and expenses have been or hereafter are paid by the General
Partner on behalf of the Partnership, then, except as expressly provided herein to the contrary, the
General Partner shall be entitled to be reimbursed for such payment from the Partnership.

4.6 Temporary Investments. Pending disbursements of funds of the Partnership for




purchase of Securities, such funds shall be invested in money market funds, short-term
government securities; deposits in brokerage accounts, certificates of deposit or time or demand
deposits in commercial banks, bankers acceptances, commercial paper, repurchase agreements in
respect of government securities, and other money market instruments or investments.

 SECTION V

Allocation of Income, Gains and Losses

5.1  Allocation of Profits and Losses. The net profits and net losses of the -
Partnership for each Accounting Period shall be determined as of the end-of such Accounting
"Period by the General Partner, For purposes of such determination, account shall be taken of
unrealized gains and unrealized losses in the value of the assets of the Partnership in accordance
with Section 10.4. . : .

52  Adjustments to Capital Accounts, The net profits and net losses of the
_Partnership shall be credited or charged, as the case may be, to the Capital Accounts of the
Partners as of the end of each Accounting Period, and among them pro rata to such Capital
" Accounts. ’

53  Allocations for Tax Purposes. Allitems of income, deduction, gain, loss or
credit of the Partnership for each fiscal year (or part thereof) of the Partnership as determined for
United States Federal income tax purposes, shall be allocated (except as provided in Section
7.2(d) hereof) among the Partners in such manner as to reflect equitably the amounts credited or
charged, or to be credited or charged, to each Partner’s Capital Account pursuant to Section 5.2
hereof and amounts distributed or to be distributed pursuant to Section VI hereof.

SECTION VI
Distributions

6.1  AHocations of Distributions, Afier providing for satisfaction of the current debts
and obligations of the Partnership and such reserves for working capital and contingencies as the
General Partner deems appropriate in his discretion, the General Partner may, in his discretion,
make distributions in cash or in kind to the partners, pro rats to their Capital Accounts; provided,
however, that if by operation of the foregoing provisions of this Section 6.1 & Limited Partner
shall be entitled-to receive an amount iri excess of his capital contributions (reduced by previous
distributions) plus the Preferred Return of such Limited Partner as defined in Section 6.2 hereof
(the "Excess"), such Limited Partner's Capital Account shall be reduced, and the General Partner's
Capital Account shall be increased, by 25% of the amount of such Excess and distributions shall
be made in accordance with Capital Accounts, as so adjusted,




62  Preferred Return. The Preferred Return of a Limited Partner shall be the return
the Limited Partner would have received if an amount equal to his capital contributions had been
invested at 6% per annum. '

6.3  Distributions in Kind. If any assets of the Partnership shall be distributed in
kind, such assets shall be valued pursuant to Section 10.4 and shall be distributed to the Partners
in the same proportions as such Partners would have been entitled to distributions under Section
6.1. '

6.4 Property. No Partners shall be entitled to demand and receive property other than
cash in return for his capital contributions to the Partnership, and, to the maximum extent
~ permissible under applicable law, each Partner hereby waives all right to partition any property of
the Partnership, ' ‘

- 6.5 No Priorities among Partners, No Partner shall have any priority over any- other
Partner as to the return of his contributions to the capital of the Partnership or as to compensation
by way of income. ,

SECTION VII

. Dispositions of Interests of Parinerss Withdrawals

7.1  Restriction on Transfers, No Partner shall assign, transfer or encumber, in whole
. or in part, his interest in the Partnership, except with the prior written consent of the General
Partner, which consent shall be within his sole and absolute discretion, and no approved assignee
shall have the right to become a substituted Partner with respect to an interest so assigned without
the prior written consent of the General Partner, which consent shell be within his sole and
absolute discretion. ‘

1.2 Withdrawal of Limited Partner.

(&)  ALimited Partner may not withdraw from the Partnership prior to June 30, 1998,
unless extended by the General Partner, in his discretion, to December 31, 1998. The General
Partner, in his sole and absolute discretion, with or without cause, may require any Limited
Partner to withdraw from the Partnership upon written notice to that effect to such Limited
Partner at least 10 days prior to the effective date of such withdrawal, which notice shall specify
the date of such withdrawal (the "Withdrawal Date"). The withdrawal of a Limited Partner shall
niot dissolve the Partnership.

(b)  Inthe event of the giving of notice of withdrawalto a Limited Partner, the interest
of such Limited Partner shall continue at the risk of the Partnership business until the Withdrawal
Date or earlier termination of the Partnership. If the Partnership is continued after the Withdrawal




Date, such Limited Pariner shall be entitled to receive within 30 days thereafter, in accordance
with this Section 7.2, the value of such Limited Partner's interest in the Partnership as ofthe |
applicable Withdrawal Date. The interest of a Limited Partner who has been notified of
withdrawal shall not be included in calculating the interest of the Partners or Limited Partners
required to take action under any provision of this Agreement.

(c)  The value of a withdrawing Limited Partner's interest in the Partnership shall be
that amount that thie Limited Partner would have received had the Partnership beendissolved as
of the Withdrawal Date, its debts and liabilities paid or provided for and its assets distributed in
the order of priority sét forth in Section 8.3. Such value shall be determined in the manner
provided in Section 10.4. The value of such withdrawing Limited Partner's interest may be paid in
cash, securities valued (pursuant to Section 10.4) as of the date of payment, or any combination -
thereof, in the sole discretion of the General Partner.

.(d)  To the extent that a net gain is realized by the Partnership upon the sale of
securities, and the proceeds of such sale are designated in the books and records of the
Partnership as being used 1o effect payment of a withdrawing Limited Partner's interest, such net
gain shall be specially allocated for Federal income tax purposes (i) first to such withdrawing |
Limited Partner up to an amount equal to the difference between the value of his intereSt in the

"Partership and his "tax basis” for Federal income tax purposes in his interest in the Partnership,
as of the Withdrawal Date and (ii) to the extent of any remaining net gains, to all Partners who
were Partners as of the Withdrawal Date, other than such withdrawing Limited Partner, in
accordance with Section V.

(¢)  Theright of any withdrawing Limited Partner to have distributed the value of his
interest in the Partnérship pursuant to this Section 7.2 js subject to the provisions of Sec. 17-607
of the Delaware Revised Uniform Limited Partnership Act, and reserves for contingencies. The
unused portion of any reserve shall be distributed, with interest at the rate actually earned thereon
pursuant to the investment thereof by the General Partner in any authorized investment under
Section 4.6 hereof, after the General Partner shall have determined that the need therefor shall
have ceased. ‘ ‘

SECTION VIl

Dissolution and Termination

8.1  Dissolution. The Partnership shall be dissolved and its business wound up upon
the earliest to occur of:

{(a) . the election of the General Partner to s0 dissolve and wind up;

(b)  subject to continuation as provided in Section 8.2, the death, incompetency,




dissolution, insolvency or bankruptcy of the General Pastner;
(c)  the'sale of all or substantially all of the assets of the Partnership; or

(@  June 30, 1998, unless extended by the General Partner, in his discretion, to
December 31, 1998, ‘ .

8.2 Continvation. The General Partner agrees to serve as General Partner of the
Partnership until the Partnership is terminated without reconstitution as provided below. Upon
the occurTence of an event of dissolution set forth in Section 8.1(b), then the business of the
Partnership shall be continued on the terms and conditions of this Agreement if, within 90 days
after such event, all of the Limited Partners shall designate one or more persons to be substituted
as general partner(s). In the event that the Limited Partners elect so to continue the Partnership
with one or more new general partners, such new general partner(s) shall succeed to gll of the
powers, privileges and obligations (but not the interests) of the General Partner hereunder.

83  Winding Up. Upon any dissolution requiring the winding up of the business of
the Partnership, the General Partner or such other person as is winding up the business of the
Partnership shell, out of the Parinership assets, make distributions in the following manner and
order;

. (a) to creditors, including Partners who are creditors, to the extent otherwise -
permitted by law, in satisfaction of liabilities of the Partnership (whether by payment or by
establishment of reserves) other than liabilities for distributions to Partners under Section. 17-601
or 17-604 of the Delaware Revised Uniform Limited Partnership Act; and '

(b) tothe Partners in accordance with Section V1 hereof.

~ All distributions made pursuan to this Agreement shall be made in cash, securities or
other assets of the Partnership, or any combination thereof, as the General Pariner may in his
discretion determine.

SECTION IX

Death, Incompetency. Etc. of a Limited Partner

The death, incompetency, bankruptcy or dissolution of a Limited Partner shall not cause 2
dissolution of the Partnership. Upon the death, adjudicated incompetency or bankruptey of any
Limited Partner who is an individual, or upon the dissolution or bankruptcy of any Limited
Partner which is a corporation or other entity, the rights of such Limited Partner to share in the
profits and losses of the Parinership, to receive distributions of Partnership finds and 1o assign his
or its Partnership interests pursuant to this Agreement shall devolve upon his or its personal




representative, guardian or successor in interest, as the case may be, (or, upon the death of one
whose interest is held in joint tenancy, to his surviving joint tenant), subject to the terms and
conditions of this Agreement. The estate of a deceased or bankrupt Limited Partner or sucha
surviving joint tenant, as the case may be, shall be liable for all the obligations of such Limited
Partner. In no event shall such personal representative, guardian, successor in interest or
surviving joint tenant become a substitute Limited Partner except in accordance with Section 7.1,

-

SECTION X

Accounting
10.1  Fiscal Year.' T‘he fiscal year of the Partnership shall be the calendar year.

102 Records. The General Partner, at the expense of the Partnership, shali keep, or
cause to be kept, full and accurate records of all transictions of the Partnership in accordance
with generally accepted accounting principles. All of such books of account shall, at all times, be
maintained in the principa! office of the Pastnersliip, and shall be open during reasonablg business
hours for inspection and examination by the Limited Partners and their authorized representatives,
who shall have the right to make copies thereof.

10.3 Tax Filings. The General Partner, at the expense of the Partnership, shall prepare
and file, or cause the accountant of the Partnership to prepare and file, any required tax and .
information returns for each tax year of the Partnership. '

10.4 Valuation. For purposes of this Agreement, (a) every asset of the Partnership
other than securities shall be valued at its fair market value in the judgment of the General Partner,
as of the date a5 of which such valuation is to be made (the *Valuation Date"), unless this ’
Agreement shall specifically provide a different method for valuing a particular asset in specified
circumstances; and (b) securities held by the Partnership shail be valued as of the Valuation Date
at an amount per share equal to the last sales price of the securities on the largest national '
securities exchange on which the securities are Jisted or traded. Liabilities shall be determined in
accordance with generally accepted accounting principles.

SECTION X1

Reports and Statements

1.1 Tax Information. Within 75 days after the end of each fiscal year of the
Partinership, the General Partner, at the expense of the Partnership, shall cause to be delivered to
each Limited Partner the following:

10




(8  such information as shall be necessary (including a statement for that fiscal year of
esich Limited Pariner's share of net income, net.gains, net losses and other items of the
Partnership) for the preparation of his tax returns; and

(6) = copy of all income tax and information returns to be filed by the Partnership for
that fiscal year of the Partnership.

11.2 Financial In}om!aﬁon.

Within 120 days after the end of each fiscal year of the Partnership, the General Partner
shall canse to be delivered to each of the Limited Partners financial statements of the Partnership
for such fiscal year, prepared at the expense of the Parinership, which statements ¢a) shall set
forth, as-at the end of and for such fiscal year, (i) a profit and loss statement and a balance shest
of the Partnership; and (ii) such-other information as, in the judgment of the General Partuer, shall -
be reasonably necessary for the Partners to be advised of the financial status and results of
operations of the Partnership. )

SECTIONXI =

Power of Attorney

~

‘Each Limited Partner hereby irrevocably makes, constitutes and appoints the General
Partner, and each successor general partner, as long as such person is acting as general pariner, as
his frue and lawfial attorney, 1o make, sign, execute, acknowledge, swear to and file with respect
to the Partnership: =

(3}  such Certificate of Limited Partnership and other documents as may be required-by
law or pursuant to the provisions of this Agreement, and such Certificate of Limited Partnership
and other documents as may be required to reconstitute and continue the business of the
Parinership in accordance with the provisions of this Agreement;

()  all papers which may be deemed necessary or desirable to effect the winding-up
and termination of the Partnership (including, but not limited to, a certificate of cancellation of the
Certificate of Limited Partnership); .

(¢)  documents of transfer of a Limited Partner's interest and all other instruments to
effect such transfer, but only if there has been compliance with the applicable provisions of this
Agreement, S .

(d)  all filings or other reports with respect to the Partnership required to be made
under applicable securities laws, and
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(6)  all amendments to this Agreement and the Certificate of Limited Partnership
adopted in accordance with Section 14.2, and all documents relating to such amendments, but
- only if there has been compliance with the applicable provisions of this Agreement.

The foregoing appointments are coupled with an interest,

The General Partner shall supply to each Limited. Partner a copy of any document filed
pursuant to this Section XII.

+ SECTION XIMI
Notices -

Whenever any notice or other communication is required or permitted to be given under
any provision of this Agreement, such riotice or other communication shall be (i) if between
Partners within and without the United States, by telefax, telegram or cable, and shall-be deemed
to have been given-when recgived and shall be promptly confirmed by mail, postage prepaid; or
{ii) if between Partners within the United States, in writing, and shall be deemed to havé been

- given when delivered by personal delivery or five days after the date mailed, postage prepaid, in
each case addressed to the person or persons to whom such notice or other communication is to
be given at the notice address specified for such person or persons in Schedule A hereto (or at
such other address as shall be stated in a notice similarly given).

SECTION X1V

Miscellaneous

14.1 Binding Effect. Except as herein otherwise provided to the contrary, this
Agreement shali be binding upon and shall inure to the benefit of the parties hereto, and their legal
representatives, successors and permitted assigns.

14.2 Amendments. No amendment, modification or waiver of this Agreement, or any
part hereof, shall be valid or effective unless in writing and duly signed by the General Partner ..
with the consent of a Majority-in-Interest of the Limited Partners; provided, however, that, (i)
without the consent of the Limited Partners, the General Partner may amend this Agreement to
comply with Delaware law, to change the name of the Partnership, its address or that of any
Limited Partner, to change its registered agent or to reflect the admission or withdrawal ofa
Partner; and (it) without the consent of a particular Limited Partner, no modification or
amendment to this Agreement shall increase such Limited Partner's obligation to make capital
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contributions to the partnership, modify edversely his right to withdraw provided herein, or amend
this Section 14.2 with respect to him. No waiver of any breach or condition of this Agreement
shall be deemed to be a waiver of any other condition or subsequent breach, whether of like or
different naturé. As used herein, a "Majority-in-Interest of the Limited Partners” shall mean
Limited Partners whose Capital Accounts constitute more thian 50% of the aggregate value of the
Capital Accounts of all Limited Partner. ' : T

143 %@M This Agreement shall be govemed by and construed in
accordance with the laws of the State of Delaware applicable to contracts made and to be
performed entirely within such State.

144 Counterparts. This Agreemert may be executed in.counterparts, each of which

* ghall be deemed an original and alt of which, taken together, shall constitute but one and the same
instrument which may be sufficiently evidenced by one counterpart.
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IN WITNESS WBEREOF, thé parties hereto have subscribed and swom to this
Agreement of Limited Partnership on the day and year first above written.

GENERAL PARTNER:

Asher B. Edelman

LIMITED PARTNER:

Name:

Title of Authorized Signatory

Social Security Number

Federal 1.D. Number

Date:
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SCHEDULE A

LIMITED PARTNER ' CAPITAL
‘ NAME AND ADDRESS - CO TIiO
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(FILED: NEW YORK COUNTY CLERK 03/07/2012]) INDEX NO. 650950/2011
NYSCEF DOC. NO. 43 RECEIVED N’YSCEF:' 03/07/2{}12

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X
HOLDRUM INVESTMENTS N.V. individually and
derivatively on behalf of MUSEUM PARTNERS L.P.

Plaintiffs, S ANSWER AND
. COUNTERCLAIMS

-against- :

ASHER B. EDELMAN 2 Index No. 650950/2011

Defendant.

X
Defendant, Asher B. Edelman, (“Edelman”) by his attorneys, Meier Franzino & Scher,

LLP, as and for his answer to the Second Amended Complaint responds as follows:

1. Denies information sufficient to form a belief as to the allegations contained in paragraph
one. |

2, Admits the allegations contained in paragraph two,

3. Admits the allegations contained in paragraph three.

4. Denies the allegations contained in paragraphs four through one hundred twenty-three.

AS AND FOR A FIRST AF FIRMATIVE DEFENSE

S. The Second Amended Complaint fails fo state cause of action.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE

6. The Second Amended Complaint is barred by the doctrines of laches, waiver, ratification

and estoppel.




AS AND FOR A THIRD AFFIRMATIVE DEFENSE

7. The Second Amended Complaint is barred by the culpable conduct of plaintiff.

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE

8. The Second Amended Complaint is barred by novation,

AS AND FOR A FIFTH AFFIRMATIVE DEFENSE

9. The Second Amended Complaint is barred by payment.
AS AND FOR A SIXTH AFF DEFENSE
10, The Second Amended Complaint is barred by the unclean hands of plaintiff.

AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE

11, The Second Amended Complaint is barred by plafntiff’s own deceitful conduct,

AS AND FOR A EIGHTH AFFIRMATIVE DEFENSE

12. The Second Amended Complaint is barred by the partnership agreement by and between

plaintiff and Museum Partners, L.P (“Partnership Agreement”).

AS AND FOR A NINTH AFFIRMATIVE DEFENSE

13. The Second Amended Complaint is barred by the concept of indemnification included in

the Partnership Agreement.

AS AND FOR A TENTH AFFIRMATIVE DEFENSE

14, The Second Amended Complaint is barred by the business judgment rule.
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AS AND FOR AN ELEVENTH AFFIRMATIVE DEFENSE

15, The Second Amended Complainl is barred by plaintiff’s own failure to formally request

that the Partnership be dissolved.

AS AND FOR A FIRST COUNTERCLAIM

16, On or about December 1996, plaintiff became a limited partner in Museum Partners, L.P,
(“Museum™) which was founded by general partner, defendant Asher B. Edelman
(“Edelman™). The purpose of the Partnership Agreement was:

[Tlo acquire, on margin or otherwise, and by open market purchase,
privately negotiated purchase or otherwise, securities of every nature and
description ( including options) of a specific entity, the name and business
of which each Limited Partner acknowledges he is familiar, and any
affiliated entities (“the Securities™); to hold, sell, exchange, transfer, vote
and otherwise exercise all rights, powers privileges and other incidents of
ownership or possession with respect to the Sccurities or other assets
owned by the Partnership; to. borrow money in furtherance of the
foregoing purposes and, subject to the applicable margin regulatlons
secure payment of such other obligations of the Partnership by
hypothecation or pledge of all or part of the assets of the Partnership; to
purchase, hold, sell and otherwise deal in currencies and future contracts
relating thereto ( and options thereon), to the extent the General Partner
deems it appropriate with respect to the Securities; and to enter into, make
and perform all contracts and undertakings, engage in all activities and
transactions, and to exercise any and all strategic initiatives, as the Generat
Partner may deem necessary or advisable to achieve capital appreciation in
the carrying out of the foregoing purposes... The Partnership shall have all
such powers as are necessary to carry out the purposes of the Partnership.

17. The Partnership Agreement further provides as follows:

[Tlhe General Partner shall have full and exclusive power and authority on
behalf of the Partnership to manage, control, administer and operate the
business and affairs of the Partnership and to do or cause to be done any
and all acts deemed by such General Partner to be necessary or appropriate
thereto, and the scope of such power and authority shall encompass all
matters in any way connected with such business or incident thereto.




18.

19.

20,

21.

22,

23.

24,

Further, “In addition to and in furtherance of the foregoing, the General Partner shall
possess all of the power and authority of a general partner ina partnership without
limited partaers as is provided under the laws of the State of Delaware...”
Moreover, the Partnership Agreement states as follows:

The General Pariner shall not be liable, responsible or accountable in
damages or otherwise to any Limited Partner for any act or omission
performed or omitted by him in good faith and within the scope of this
Agreement, The Partnership ( but not any Partner) shall indemnify and
hold harmless the General Partner from any loss, damage liability, cost or
expense { including reasonable attorneys’ fees) arising out of any act or
failure to act by him if such act or failure to act is in good faith and within
the scope of this Agreement.

LIMITED PARTNERS WITHDRAW

On or about February 26, 2007, several of the limited partners withdrew from Museum
following the settlement of a lawsuit (“limited partners” lawsuit”)

At all times hereinafter mentioned, plaintiff was fully aware of the pending lawsuit by'
certain limited partners and given a full and fair opportunity to participate in the
settlement of the other claims by certain other limited partners.

Plaintiff specifically f;hose not to participate in the settlement and remain as a limited
partner.

There was no finding of malfcasance by defendant with regard to the limited partners’
lawsuit or the settlement thereof,

By the settlement of the limited partners’ lawsuit, plaintiff was on full and fair notice that
defendant intended fo continue any and all litigation against the Taittingers and any and

all related matters thereof.,




25. Given this full and fair knowledge by plaintiff and the clear language of the Partnership
Agreement, plaintiff cannot complain of any actions taken by defendant with regard to
litigation subsequent to the dismissal of thé limited partners’ Ia{vsuit.

26. On or about March, 2011, plaintiff and defendant agreed that defendant would purchase
plaintiff’s partnership interest for a designated sum.

27. To this end, defendant paid plaintiff $10,000 as an initial payment for the partnership
interest.

28, Had the parties not agreed that defendant would purchase plaintiff’s partnership interest,
defendant would not have caused $10,000 to be wired to plaintiff.

29, Plaintiff accepted the $10,000 but proceeded to initiate this instant lawsuit shortly
thereafter- never intending to sell the parinership interest as the parties had agreed. _

30. Plaintiff acted fraudulently and deceitfully in :acc‘epting the $10,000 down payment and
then proceeding to initiate this instant lawsuit.

3t Solelyras a result of plaintiff®s fraud and deceit in accepting the $10,000 with no intention
of proceeding with the sale of the partnership interest, defendant had incurred damages
thereof including but not limited to $10,000 and his legal expenses, costs and

disbursements of this action and interest thereon.

AS AND FOR A SECOND COUNTERCLAIM

32. Defendant tepeats and realieges all of the allegations contained in paragraphs one through
thirty-one as though fully set forth herein,
33, Pursuant to the Partnership Agreement, defendant is entitled to reasonable legal fees

incurred in defending against this action.




34. Thus far, defendant has incurred approximately $30,000 in legal fees in defending agaiﬁst

35.

36.

37.

38.

39.

40.

41.

42,

43,

this frivolous action.

Since defendant agreed to purchase plaintiff’s partﬁership interest in March 2011, any
and all legal fees incurred by defendant in defending against this frivolous action are
recoverable by defendant as per the Partnership Agreement.

Defendant is, therefore, damaged in the amount of $30,000 plus interest thereon, costs

and disbursements of this action which expenses and legal fees continue to accrue.

AS AND FOR ATHIRD COUNTERCLAIM

Defendant repeats and realleges all of the allegations contained in paragraphs one through
thirty-six as though fully set forth herein.

As a limited partner in Museum, plaintiff owed a duty of loyalty and respect to defendant
as general partner.

By deceit, plaintiff lead defendant to believe that the sale of the partnership interest to
defendant was imminent and that any and all potential claims by plaintiff against
defendant would be resolved in this fashion.

Accordingly, defendant paid plaintiff $10,000 based upon the representations and
warranties by plaintiff that the partnership interest would be sold.

Plaintiff had no intention of selling the partnership interest but instead used the $10,000
as a down payment for this litigation.

By acting w_ith fraud and deceit towards the general partner herein, defendant, plaintiff
breached his fiduciary duties toward defendant and is liable therefore.

Defendant has incurred damages in an amount to be deternﬁne& by this Court, plus

interest thereon, legal fees and costs and disbursements of this action.
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WHEREFORE, defendants demands judgment dismissing the Second Amended Complaint with
prejudice plus the costs and disbursements of this action and legal fees incurred therefore and
judgment on the counterclaims as follows:
a. On the First Counterclaim, a sum to be determined by this Court, plus inferest
thereon, costs and disbursements of this action and legal fees.
b. On the Second Counterciaim, the sum of $30,000 plus interest thereon, the costs
and disbursements of this action, interest thereon and legal fees.
c. On the Third Counterciaim, a sum to be determined by this Court, plus interest

thereon, the costs and disbursements of this action and legal fees.

Dated: New York, New York
March 7, 2012
: MEIER FRANZINO & SCHER, LLP.

Lol 1S

Davida S. Scher

Attorney for Defendant

570 Lexington Avenue, 26" Floor
New York, New York 10022
(212)759-9770




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
HOLDRUM INVESTMENTS N.V. individually and derivatively
on behalf of MUSEUM PARTNERS L.P. :
NOTICE OF E-FILING
Plaintiffs,
-against-
ASHER B. EDELMAN :  Index Ne. 650950/2011
Defendant,
X

NOTICE OF FILING IN ELECTRONICALLY-FILED CASE

To:  jeffdavisesq@gmail.com

PLEASE TAKE NOTICE that, pursuant to Section 202.5-b(g} of the Uniform Rules for
the Trial Courts, the undersigned hereby gives notice to All E-Mail Addresses of Record in the
above-captioned case that the undersigned filed in the electronic List of Papers Filed in this case,
on the date and at the time listed below, the following documents:

e ANSWER AND COUNTERCLAIMS

(Filed at approximately 1:15 PM on the 7" day of March 2012)

Parties hereby notified may access the filing on the FBEM website at the following
address: https://iapps.courts.state.ny.us/bem/mainframe html.

O S

=" "Daniel Hartis

Sworn to before me this

Notary Public

DAVIDA G SCHER
pubhe, State of Mew York

1o O2SCEORRIRR
Quaiified in Yestohasist Count\/

Commission Expres februsry b,
d ol \(

MNotary t




