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THE BAYNE LAW GROUP LLC 

Andrew J. Bayne, Esq. 

230 Park Avenue, Suite 1000 

New York, NY 10169 

Telephone:  (212) 679-2205 

Facsimile: (212) 679-2208 

abayne@baynelaw.com 

 

Attorneys for Defendant, Jeremy Johnstone 

 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

 

 

GREGORY BEAUCHAMP, in his individual 

capacity, and as a member of Port of Passage, 

LLC, a company organized under the laws of 

the State of New York, 

 

                                     Plaintiff, 

 

                              -against- 

 

JEREMY JOHNSTONE, in his individual 

capacity, and a member of Port of Passage, 

LLC, a company organized under the laws of 

the State of New York, 

 

                                     Defendant. 

 

 

 

 

 

 

 

INDEX NO.: 653372/2012 

 

ANSWER OF DEFENDANT JEREMY 

JOHNSTONE WITH AFFIRMATIVE 

DEFENSES AND COUNTERCLAIM 

 

 

ANSWER TO COMPLAINT 

 Defendant JEREMY JOHNSTONE, ("Defendant"), for its Answer to the Complaint of 

GREGORY BEAUCHAMP, (“Plaintiff”), by its attorneys, The Bayne Law Group LLC, states as 

follows: 

 1. Defendant lacks information or belief sufficient to admit or deny the allegation of 

paragraph 1 of the Complaint and on that basis denies that allegation. 
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 2. Admitted. 

 3. Admitted. 

 4. Denied, except that the parties agreed that the Defendant would be the Creative 

Director of the business enterprise. 

 5. Admitted. 

 6. Admitted. 

 7. Denied. 

 8. Denied. 

 9. Denied. 

 10. Denied. 

 11. Admitted. 

 12. Defendant lacks information or belief sufficient to admit or deny the allegation of 

the first and last sentence of paragraph 12 of the Complaint and on that basis denies that 

allegation. Defendant however, denies the allegations in the rest of paragraph 12. 

 13. Admitted. 

 14. Admitted. 

 15. Denied, except that Defendant admits that Plaintiff and Defendant signed a 

handwritten document on May 9, 2012, wherein both parties agreed to certain terms outlined in 

Exhibit 1 of the Complaint. 
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 16. Admitted. 

 17. Admitted. 

 18. Denied, except that Defendant admits that Defendant withdrew $27,500 from the 

Company’s bank account. 

 19. Denied, except that Defendant admits that Defendant took a copy of the May 9, 

2012 handwritten agreement from the Company’s office. 

 20. Denied. 

 21. Denied. 

 22. Denied. 

FIRST CAUSE OF ACTION 

 23. Defendant Jeremy Johnstone repeats each and every of the above responses to the 

above allegations as if set forth at length herein. 

 24. This paragraph calls for a legal conclusion, to which Defendant makes no 

response. 

 25. Denied. 

 26. Denied. 

 27. Denied. 
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SECOND CAUSE OF ACTION 

 28. Defendant, Jeremy Johnstone, repeats each and every of the above responses to 

the above allegations as if set forth at length herein. 

 29. Denied, except that Defendant admits that Defendant signed a handwritten 

agreement on May 9, 2012. 

 30. Denied. 

 31. Denied. 

THIRD CAUSE OF ACTION 

 32. Defendant, Jeremy Johnstone, repeats each and every of the above responses to 

the above allegations as if set forth at length herein. 

 33. Denied. 

 34. Denied. 

 35. Denied. 

 36. Denied. 

FOURTH CAUSE OF ACTION 

 37. Defendant, Jeremy Johnstone, repeats each and every of the above responses to 

the above allegations as if set forth at length herein. 

 38. Denied. 
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 39. Denied. 

 40. Denied. 

 41. Denied. 

FIFTH CAUSE OF ACTION 

 42. Defendant, Jeremy Johnstone, repeats each and every of the above responses to 

the above allegations as if set forth at length herein. 

 43. Denied. 

 44. Denied. 

AFFIRMATIVE DEFENSES 

 

FIRST AFFIRMATIVE DEFENSE 

  The Complaint fails to state a claim upon which relief may be granted. 

SECOND AFFIRMATIVE DEFENSE 

  Plaintiff’s claims are barred in whole or in part because the interests asserted by 

Plaintiff do not constitute protectable interests as a matter of law. 

THIRD AFFIRMATIVE DEFENSE 

  Plaintiff is estopped by its own acts and omissions from recovery on the 

Complaint. 
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FOURTH AFFIRMATIVE DEFENSE 

  Plaintiff’s claims against Defendant are barred, in whole or in part, by the 

doctrine of waiver. 

FIFTH AFFIRMATIVE DEFENSE 

  Plaintiff failed to fulfill or cause the fulfillment of conditions precedent or 

concurrent to performance by Defendant. 

SIXTH AFFIRMATIVE DEFENSE 

  Plaintiff has failed to provide payments for consideration and services received 

from Defendant. 

SEVENTH AFFIRMATIVE DEFENSE 

  Plaintiff’s claims against Defendant are barred, in whole or in part, by the 

doctrines of laches. 

EIGHTH AFFIRMATIVE DEFENSE 

  Plaintiff has failed to mitigate any damages. 

NINTH AFFIRMATIVE DEFENSE 

  Plaintiff’s claims are barred by the doctrine of unclean hands. 

TENTH AFFIRMATIVE DEFENSE 

  Plaintiff’s claims are barred because Defendant acted in good faith and with a 

legitimate business purpose at all times. 
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ELEVENTH AFFIRMATIVE DEFENSE 

  Plaintiff’s claims are barred in whole or in part because Plaintiff has sustained no 

actual damages. 

TWELVTH AFFIRMATIVE DEFENSE 

  Defendant intends to rely on or assert such other defenses, including any that may 

become apparent in the course of discovery in this case, and Defendant expressly reserves the 

right to amend its answering pleadings to assert any and all such defenses. 

 WHEREFORE, Defendant, JEREMY JOHNSTONE, respectfully seeks that the Court: 

 1. Dismiss the Complaint in its entirety with prejudice. 

 2. Award to Defendant its costs of suit. 

 3. Award to Defendant such further relief as the Court deems just and proper. 

 

COUNTERCLAIM AGAINST PLAINTIFF GREGORY BEAUCHAMP 

Defendant/Counterclaimant JEREMY JOHNSTONE by way of Counterclaim 

against Plaintiff, GREGORY BEAUCHAMP, hereby complains as follows: 

PARTIES 

1. Defendant/Counterclaimant JEREMY JOHNSTONE ("Defendant") is a resident 

of the State of New York, with a residence at 83 Allen Street, #19, New York, NY 10002. 

2. Plaintiff GREGORY BEAUCHAMP (“Plaintiff”) is upon information and belief, 

a resident of the State of New York, with a primary residence at 242 West 21
st
 Street, #2B, New 

York, NY 1011. 
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FACTS COMMON TO ALL COUNTS 

 3. In October of 2011, Plaintiff and Defendant created a business enterprise for the 

purpose of selling motion graphics and video production services for profit. 

 4. The parties agreed that Plaintiff would be the Executive Producer of the business, 

handling the business relationships. The parties further agreed that Defendant would be the 

Creative Director of the enterprise, handling all aspects of the creative and production process of 

the media content. 

 5. On November 23, 2011, Plaintiff and Defendant filed articles of organization in 

the State of New York for Port and Passage, LLC, with the intention of carrying on their 

aforementioned business. 

 6. Plaintiff and Defendant did not execute a written operating agreement governing 

the conduct of the Company’s affairs. 

 7. Notwithstanding the absence of a written operating agreement, Plaintiff and 

Defendant orally agreed that the parties would be equal partners in the management and 

operations of the Company and held themselves out as such in communications and actions. 

 8. With an extensive portfolio, Defendant had extensive experience, knowledge, and 

talent in the motion graphics and video production industry. 

 9. Defendant developed all of the content and services that the enterprise sold to its 

client, while Plaintiff provided the business support for the enterprise. 
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 10. At pitch meetings with several clients, Plaintiff would highlight the expert 

abilities of Defendant in promoting their services.  Both Plaintiff and Defendant attended these 

meetings and jointly promoted the services of the company to the potential clients. 

 11. Relying on Defendant’s portfolio and abilities, the company retained several 

clients and secured several projects to work on.  Each of the projects were valued between 

approximately at least $20,000 to $150,000, or more. 

12. While the parties were operating the company together, and after the Company 

secured the clients and the work on the projects, Plaintiff – without any discussion or 

consultation with Defendant – diverted these clients and projects mentioned above, including the 

associated revenue, for his personal and sole benefit. 

13. Particularly, Plaintiff diverted these projects and clients to himself and/or a 

company wholly owned by Plaintiff named the El Paso Tetherball Company d/b/a The Bindery 

NYC. 

14. Defendant, as an equal member of the Company, is entitled to an equal share of 

all proceeds resulting from the projects and clients that Plaintiff impermissibly diverted for his 

own and personal benefit, in direct competition to the Company. 

 

FIRST COUNT 

(Breach of Fiduciary Duty - Usurpation of Corporate Opportunity) 

15. Defendant Jeremy Johnstone repeats all of the allegations contained in paragraphs 

1 through 14 of the Counterclaim as set forth herein. 

16. Plaintiff, as a member of the Company, owes a fiduciary duty to Defendant, a 

fellow and equal member of the Company. 
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17. Plaintiff owes, among other duties, a duty of care, good faith, loyalty, and fair 

dealing to Defendant. 

18. Plaintiff breached his fiduciary duty to Defendant by unilaterally usurping 

corporate opportunities for the Company and diverting them to himself and/or a company wholly 

owned by Plaintiff for Plaintiff sole and personal benefit. 

19. Plaintiff’s action caused damages to the Company and Defendant in an amount to 

be determined at trial, but not less than $400,000.00. 

 

SECOND COUNT 

(Violation of New York Limited Liability Company Law) 

20. Defendant Jeremy Johnstone repeats all of the allegations contained in paragraphs 

1 through 19 of the Counterclaim as set forth herein. 

 21. To the extent that the Company operated without a written agreement, the 

operation of the Company is subject to the New York Limited Liability Company Law (“Law”). 

 22. Plaintiff violated the law by unilaterally usurping corporate opportunities for the 

Company and diverting them to himself and/or a company wholly owned by Plaintiff for 

Plaintiff sole and personal benefit. 

 23. Plaintiff’s breach caused damages to the Company and Defendant in an amount to 

be determined at trial, but not less than $400,000.00. 
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