NYSCEF DOC. NO 1 RECEI VED NYSCEF: 11/14/2013

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
-------------------------------------------------------------------- x  Index No.
Date Purchased:
CTNY INVESTORS 3, LLC,
Plaintiff, SUMMONS
-against-
Plaintiff designates New York
DMR CRE OPPORTUNITY FUND I LP, n/k/a County as the place for trial.
BCM CRE OPPORTUNITY FUND I LP, and
DMR/CT VENTURE LLC,
Venue is based on CPLR § 503
Defendants,

TO THE ABOVE-NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED and required to serve upon the undersigned
attorneys for plaintiff CTNY Investors 3, LLC, an answer to the Complaint, a copy of which is
attached hereto, within twenty (20) days of the service of this Summons, exclusive of the day of
service, or within thirty (30) days after the service is complete if this Summons is not personally
delivered to you within the State of New York. In case of your failure to so answer, judgment

will be taken against you by default for the relief demanded in said Complaint.

Dated: New York, New York
November l_‘i, 2013
' AKFRMAN LLP (f/k/a Akerman Senterfitt LLP)

By: (A« A 3/
Donald N. David, E?
Steven 9 %ordero, sq.

666 Fifth Avdnue, 20th Floor

New York, NY 10103
(212) 880-3800

Attorneys for Plaintiff
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To:  DMR CRE Opportunity Fund I LP,
n/k/a BCM CRE Opportunity Fund I LP
126 East 56th Street, FL MEZZ1
New York, NY 10022

DMR/CT Venture LLC
126 East 56th Street, FLL MEZZ1
New York, NY 10022
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
e - X

CTNY INVESTORS 3, LLC, Index No.
Plaintift,

-against-
COMPLAINT

DMR CRE OPPORTUNITY FUND I LP, n/k/a
BCM CRE OPPORTUNITY FUNDILP, and
DMR/CT VENTURE LLC,

Defendants,

_____________ X

Plaintifft CTNY INVESTORS 3, LLC (”Plamti.ff" or "CTNY"), by and through its
attorneys Akerman LLP; as and for its complaint against Defendants DMR CRE Opportunity
Fund I LP, n/k/a BCM CRE Opportunity Fund I LP (the "DMR Member") and DMR/CT
Venture LLC ("Company" and collectively "Defendants"), alleges as follows:

NATURE OF THE ACTION

1. The issue presented in this action is the proper calculation of the amount due to
CTNY pursuant to the terms of the Operating Agreement entered into between the DMR
Member and CTNY creating the Company. A true and correct copy of the Operating Agreement
1s annexed hereto as Exhibit A.

2. The portion of the Operating Agreement in dispute governs the distribution of the
proceeds from the sales of the individual commercial condominium units comprising the assets

of the Company. Ex. A, Article VL.

{27469544;1 )




3. The proceeds that CINY is supposed to receive in excess of its Initial Interest is
defined in the Operating Agreement as the "Promote" and is reflected in Section 6.1(a) of the
Operating Agreement.

4. Contrary to the position taken by the DMR Member, reading Section 6.1(a) and
6.1(c) of Article VI together and in combination with the definition of Promote, demonstrates
that the Promote accrues from day 1, but before it is disiributed the test imposed by Section
6.1(c} must be met. This was the intent of the parties when the Operating Agreement was
drafted, it is reflected in the language of the Operating Agreement and is consistent with practice
and usage in the industry.

5. Plaintiff's position is clearly supported by the terms of the Operating Agreement,
the understanding of the parties in negotiating the Agreement, and the customs and standards of
the industry.

6.  The DMR Member, taking advantage of its position as Managing Member of the
Company, has taken the contrary position, and intends to make distributions to itself without any
to Plaintiff or, in the alternative, at a significantly reduced figure than what Plaintiff is entitled.

7. In fact, this has become critical because the final commercial condominium unit
owned by the Company in the Setai Condomiunim at 40 Broad Street, Manhattan, New York is
scheduled to close on November 25, 2013 in a time of the essence closing.

8. Accordingly, Plaintiff also seeks injunctive relief requiring DMR Member to
deposit distribution funds into an escrow account, and requiring joint signatures of authorized
representatives from Plaintiff and the DMR Member before any distribution may be made

pending a declaration by the Court as to the rights of the parties to the Operating Agreement.
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9. The DMR Member has unequivocally stated that it does not intend to comply
with its obligation to cause the Company to make the payment due to Plaintifl’ pursuant to
Section 6.1(a) of the Operating Agreement. As a result, Plaintiff's Third Cause of Action seeks
relief for this anticipatory breach of the Operating Agreement.

THE PARTIES

10.  Plaintiff is a New York limited liability company with a principal place of
business at 277 Park Avenue, New York, New York 10172.

11.  Defendant DMR Member 1s a Delaware limited partnership which had a principal
place of business at 888 Seventh Avenue, New York, New York 10106 according to the
Operating Agreement but purportedly now has an address at 126 East 56th Street, FL. MEZZ1,
New York, New York 10022,

12. Defendant Company is a Delaware limited liability company which had a
principal place of business at 888 Seventh Avenue, New York, New York 10106 according to
the Operating Agreement but purportedly now has an address at 126 East 56th Street, FL
MEZZ1, New York, New York 10022.

JURISDICTION AND VENUE

13.  Jurisdiction is proper pursuant to CPLR § 302 because Defendants reside and
transact business in the City and State of New York.
14.  Venue is proper in this Court pursuant to CPLR § 503.

GENERAL FACTUAL ALLEGATIONS

15.  Plaintiff is a private investment fund which, together with prior related entities
involving the same team, has invested in value-added New York City real estate opportunities

such as office, retail, and residential properties for the last fifteen years.
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16.  Upon information and belief, the DMR Member 1s or was an equity fund owned
by Declaration Management & Research, LLC, a division of Manulife/John Hancock Insurance.

The Company and the Operating Agreement

17. On or about May 24, 2011, pursuant to the terms of the Operating Agreement,
Plaintiff and DMR Member formed the Company for the primary purpose of "invest[ing], either
directly or indirectly, in commercial and/or residential real property (or indebtedness secured
thereby) and to engage in activities incidental thereto ..." Ex. A, §3.1.

18.  DMR has a 95% interest in the Company while Plaintiff has a 5% interest. Ex. A,
Schedule 1.

19. The Operating Agreement defines the mechanism for determining the
distributions to Plaintiff, both as a result of its ownership interest in the Company and its
additional incentive compensation for handling day-to-day operations and sales of the
commercial units. These amounts are determined pursuant to Article VI, distributions are
determined in a "Waterfall" structure as follows:

{a) Subject to the provisions of Section 6.1(c) hereof, the

Managing Member {DMR Member] shall distribute the Available
Cash of the Company, if any, pursuant to the following order of

priority:

(1) First, to the Members pro rata, in proportion to their
respective Percentage Interests, until each Member shall have
received the full amount of Capital Contributions made by such
Member through the date of Distribution;

(i)  Second, to the Members pro rata, in proportion to their
respective Percentage Inferests, untii DMR Member shall have
received, taking into account the time and amount of all prior
Capital Contributions and Distributions, an Internal Rate of Return
equal to 13% per annum,;

(iii)  Third, (x) 80% to the Members pro rata, in proportion to
their respective Percentage Interest, and (y) 20% to CINY
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Member, until DMR Member shall have received, taking into
account the timing and amount of all prior Capital Contributions
and Distributions, an Internal Rate of Return equal to 19% per
annurm;

(iv)  Fourth, (x) 75% to the Members pro rata, in proportion to
their respective Percentage Interests, and (y) 25% to CINY
Member, until DMR Member shall have received, taking into
account the timing and amount of all prior Capital Contributions
and Distributions, and Internal Rate of Return equal to 23% per
annum, and

(v)  Thereafter, (x) 65% to the Members pro rata, in proportion
to their respective Percentage Interest, and (y) 35% to CTNY
Member.

Ex. A § 6.1(a).

20. "Available Cash" is defined as the amount of all cash receipts the Company has
during a given period, excluding any capital contributions and any loans made by either Plaintiff
or DMR Member to the Company. Ex. A, p. 2.

21.  The incentive compensation that CTNY is to receive is defined in the Operating
Agreement as the Promote. It is defined as

"Promote” means the cumulative amount of Available Cash
distributed to CTNY Member in excess of the product of the
Percentage Interest of CTNY Member and the cumulative amount
of Available Cash distributed to the Members, as determined under
Sections 6.1(a)(iii)-(v).

Ex. A, p. 6 (emphasis supplied).
22.  Article VI also provides:

(¢}  Notwithstanding any contrary term set forth in this
Agreement, if, as of the date of any Distribution, the aggregate
amount of all distributions theretofore paid to DMR Member is
less than 150% of the aggregate amount of all Capital
Contributions theretofore made by DMR Member to the Company,
then, notwithstanding the Internal Rate of Return theretofore
received by DMR Member, 100% of all Distributions shall be
made to the Members pro rata in accordance with their Percentage
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Interest, without taking account of the Promote, until such time as
DMR Member has received aggregate Distributions equal to 150%
of the aggregate Capital Contributions theretofore made by DMR
Member.

Ex. A. § 6.1(c).

23.  These two sections of Article VI, read togethef and in combination with the
definition of Promote, demonstrate that the Promote accrues from day one, but before it is
distributed the test imposed by Section 6.1(c) must be. met. This was the intent of the parties
when the Operating Agreement was drafted, it is reflected in the language of the Operating
Agreement and is consistent with practice and usage in the industry.

24. A contrary interpretation of Article VI that Section 6.1(c) precedes the Waterfall
would, in effect, render various portions of the langnage of the Operating Agreement, such as
Section 6.1(a)(i), a nullity, since there would be no circumstance under which it would have any
effect.

25 . Moreover, if the parties had intended Section 6.1(c) as a bar such that no portion
of the Promote accrues unless and until the DMR Member received a return of 150% of its
capital contributions, Section 6.1(c) would have been part of the Waterfall set forth in Section
6.1(a), and would precede all of the subsections (1) through (v).

26.  That is obviously not the case because it was never the parties’ intention for

Section 6.1(c) to act as such a barrier.

Setai Commercial Unit 4 LI.C

27.  In connection with the Operating Agreement, the Company, as a joint venture
between Plaintiff and DMR Member, formed another limited Iiabiﬁty company on or about June

1, 2011 called Setai Commercial Unit 4 LLC ("Setai").
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28.  The primary purpose of Setai is the acquisition, owning, managing, maintaining,
leasing, mortgaging and otherwise dealing with the premises known as Commercial Unit 4
("Unit") in The Setai Condominium, 40 Broad Street, New York, New York.

29. At the time of the acquisition, the Unit consisted of 67,544 square feet on four
floors of the commercial building, with 22,000 square feet being occupied by three tenants‘and
the remaining 45,000 square feet vacant.

30.  Thereafier, the Company has sought to take advantage of the bulk purchase of the
Unit to offer either single floors, divided floors, or multiple floors to purchasers at a froﬁt.

31. On September 12, 2013, Plaintiff submitted schedules to DMR Member
calculating the total Promote, based upon both prior sales of units and the anticipated sale of the
final units. The Promote was estimated at $836,000 based upon prospective returns on the last
two transactions. The exact amount of the Promote needs to be calculated based upon the final
determination of the Available Cash.

32. The DMR Member, relying on its claim that Section 6.1(c) of the Operating
Agreement precedes the accrual of any portion of the Promote, has unilaterally rejected that
claim.

33.  Further, as Managing Member, the DMR Member has made it clear that it intends
to fully distribute the proceeds of the sale of the final unit, due to occur on November 25, 2013,
immediately after the closing.

34, Thus, the DMR Member would specifically violate the terms of the Operating
Agreement, which prohibits it from making a distribution of funds without first deducting known
and accrued expenses and costs and reserves for claims and billings, such as the Promote amount

due Plaintitf.
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35. The DMR Member, while rejecting CTNY's claim for the Promote, has offered
several different and contradictory estimates of what is due CTNY, ranging from $0 to more than
$400,000.

36.  Yet, by proposing to act unilaterally to distribute the proceeds of the sale of the
final unit without giving full consideration to the language of Section 6.1(a)(1)-(v), the DMR
Member's action would be contrary to the terms of the Operating Agreement, the intent of the
parties, and the customs and sténdards of the industry.

37.  Despite this, the DMR Member had authorized a distribution based on its view of
the agreement and directed the managing company to make such distribution.

38. DMR Member's threat to make the distribution on its own terms creates an
immediate risk of loss of the Company's assets for which Plaintiff is entitled under the Promote.
Under the terms of the Operating Agreement, upon the sale of the final unit and the distribution
of the proceeds therefrom, the Company is to be liquidated and dissolved.

39. It is unlikely that Plaintiff will ever get paid what it is owed if such happens, and
at the very least it will have to chase the proceeds of the sale once they have been distributed,
without any surety that those funds will not be diverted once they are in the hands of those other
than the Company.

40. To permit the Company to distribute the proceeds from this final sale, dissolve
and liquidate before there is a resolution of the parties’ dispute would result in irreparable harm
to Plaintiff.

41.  DMR Member going forward with its threat to make the distribution on its own
terms would be a material breach of the Operating Agreemenf and cause Plaintiff to lose almost

$1 million for which it is entitled under the Promote.
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AS AND FOR A FIRST CAUSE OF ACTION
(Declaratory Judgment against Defendants)

42, Plaintiff repeats and realleges each and every allegation set forth in paragraph 1
through 39 as if fully set forth herein.

43, Section 6.1(a) the Operating Agreement provides a mechanism for determining
the distributions to Plaintiff, which is known as the Promote.

44.  Based on the terms of the Operating Agreement, the Promote accrues from day
one, but before it is distributed the 150% test imposed by Section 6.1(¢) must be met.

45. DMR Member, however, takes the incorrect position that Section 6.1(c) is
intended as a bar such that no portion of the Promote accrues unless and until the DMR Member
received a return of 150% of its capital contributions.

46. DMR Member, based on its incorrect position, intends to make distributions in
contravention of Plaintiff's rights under the Operating Agreement.

47.  Plaintiff has no adequate remedy at law.

48.  Accordingly, by reason of the foregoing, Plaintiff is entitled to a declaratory order
that afﬁrmatiyely confirms and declares that the Promote accrues from day one regardless of
whether DMR Member has received a return of 150% of its capital contributions.

AS AND FOR A SECOND CAUSE OF ACTION
(Permanent Injunction against Defendants)

49.  Plaintiff repeats and realleges each and every allegation set forth in paragraph 1
through 46 as if fully set forth herein.

50.  Plaintiff seeks a permanent injunction restraining and enjoining Defendants, their
employees, agents, servants, representatives and all other persons and entities acting under or on

their behalf, or in concert with them, known or unknown, from making or causing to be made by
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anothef, any distribution from the assets of the Company prior to paying Plaintiff the amount of
the Promote,, representing the amount it is due pursuant to Section 6.1(a) of the Operating
Agreement, together with such additional sums as are necessary to meet the potential liabilifies
of the company, currently estimated as being not more than $500,000.

51.  Absent such relief, Plaintiff will be irreparably harmed as the funds necessary to
satisfy the Company's obligations to Plaintiff will otherwise be dissipated, as well as those funds
necessary to meet the potential liabilities of the Company.

52.  Plaintiff has a clear likelihood of success on the merits because the terms of the
Operating Agreement, the intent of the parties, and customs and standards in the industry
sui)ports its interpretation of Article VI. Further, pursuant to the terms of the Operating
Agreement, no distribution can be made except from Available Cash, which expressly requires
withholding from distribution such sums as are necessary to meet potential liabilities

53. To allow Defendants to make distributions without regard for Plaintiff's
entitlement to the approximate $830,000 due pursuant to the Promote, would cause Plaintiff
serious and immediate loss, and would facilitate DMR Member's winding up of thé Company
and liquidation of the Company's assets based on DMR Member's incorrect interpretation of the
Operating Agreement.

54.  Plaintiff has no adequate remedy at law, and will suffer immediate and irreparable
harm absent injunctive relief as prayed for herein.

AS AND FOR A THIRD CAUSE OF ACTION
(Anticipatory Breach of Contract against the Company and the DMR Member)

55.  Plaintiff repeats and realleges each and every allegation set forth in paragraph 1

through 52 as if fully set forth herein.
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56. The DMR Member has already notified Plaintiff that it will not make payment of
the Promote in conformity with the terms and conditions set forth in the Operating Agreement.

57. At this time it is unknown as to what amount the DMR Member proposes to pay,
given the facts that it has presented at least two alternative calculations, resulting in different
amounts, and has also indicated at one point that it believed that there might be nothing due
under Section 6.1(a) of the Operating Agreement.

58. By such actions, the DMR Member has clearly stated its intent to breach the terms
of the parties' contract.

59.  Plaintiff has performed all of the duties and obligations imposed upon it under the
terms of the Operating Agreement, and is therefore entitled fo receive the amount of the
Promote, calculated in a fashion in accord with CTNY's interpretation of Article VI of the
Operating Agreement.

60. By reason of such anticipatory breach of the Operating Agreement, CTNY will
have been injured in the sum it was entitled to receive as the Promote.

61.  In view of the foregoing, Plaintiff is entitled to recover compensatory damages
from the Company and the DMR Member in the amount of the properly calculated Promote, but
in no instance less than $800,000.

WHEREFORE, Plaintiff demands that judgment be entered against Defendants as
follows:

(1) On the First Cause of Action, a declaration in its favor and against the

Defendants declaring that the Promote accrues from day 1 regardless of whether DMR

Member has received a return of 150% of its capital contributions;

(2) On the Second Cause of Action, that a permanent injunction be entered
restraining and enjoining Defendants, their employees, agents, servants, representatives

and all other persons and entities acting under or on their behalf, or in concert with them,
known or unknown, from making or causing to be made by another, any distribution from
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Dated:

the assets of the Company prior to paying Plaintiff it properly calculated Promote,
representing the amount it is due pursuant to Section 6.1(a) of the Operating Agreement,
together with such sums as must be reserved to meet the Company's potential liabilities;

(3) On the Third Cause of Action, damages against Defendant Company and
Defendant DMR Member in the amount of the properly calculated Promote, but in no
instance less than $800,000, plus reasonable attorneys’ fees, costs and disbursements;

(4) Costs, interest, attorneys’ fees, and disbursements to the highest extent
permitted by law; and

(5)  Such other relief as this court deems just and proper.

New York, New York
November 14, 2013
' AKERMAN LLP a Akerman Senterfitt LLP)

-

Steven rdero, Esq.
666 Fifth Avenye, 20th Floor
New York, NY 10103
(212) 880-3800

Donald Fawd Esq
e

Attorneys for Plaintiff
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EXHIBIT A



LIMITED LIABILITY COMPANY OPERATING AGREEMENT OF
DMR/CT VENTURE LLC

THIS LIMITED LIABILITY COMPANY . OPERATING AGREEMENT {this'

"Agreement™) of DMR/CT Venture TLC, dated 85 of May 24, 2011, is made-and enfered into:
between DMR CRE Opportunily Fund TLP, a Delaware limited partnershm (“DMR Msm_hcr"} :

and CTNY Investors 3; LLC, 4 New York Fmited Hability comtpany ("CTNY. Member™):

2 Iéiilﬁiﬁéﬁ’ ‘Statement

The partie_s Hereto wish to enter into this: Apreement to provide for the respective rights;
obiigations and interests of the partms toeach other and to the Company (as hereinafterdefi ined)
and the terms and condztaons on whzch dIe Company will conduct its busmess ag well a8 for

cez:tam ather matters,
Acgordingly, the partics hersto agree as follows:
' ARTICLEL
'ijEFmrfiaNS'
'ﬂm fbl]owmg definitions shall be applied to:the terms used in this Agrcement feir all
pmposgs, unless otherwise clearly indicated fo the contrary,

_ Act" means the. Dﬂl_awarﬁ;_le.;!;f:c_tf;:l;labi-lﬁy_ Cotiipany Acty ag amehdéd 'ﬁém tifne 'to
mes '

"Additional Capital Conttibiitions™ shail have the meaning given in Section 4.2 hereof,

"Aﬁihatﬁ medns, with respect to-DMR Member, CTNY Membcr, oz any other Persons
any: individual, partnershxp, ¢orporation, trust, whincorporated: association or other eafity or

association, directly or indi rectiy; ﬁirough one:or more intermediaries, ‘controlling, cnntmiled byg
ot under ¢ommmon gontral with DMR: Member, CINY Member or such other Person, as the: ¢ase’

miay be, which inthe tase 'of & parinership or hm]wd liability company, shall mciude each of the

ocmsmtuent pariners:-or merbers; as the cage may be, thereof, The term "control®- (including;.

without - correlative meaning; the terms "cantrc}lﬁd By, "under common contrs) with,”
¥

"sontrolled” or “controﬂmg") as uged-in the 1mmediately preceding sentence, shall ; mean, with.

sespoet to- any. pérsbn or entity, the possession, directly or indirectly, of the power to. direct.or
cause-the direction of the manacrement, pohcles or business ‘of the controlled entity, ‘whether
thron ghfhe gwner*ship of votihg securities or by contractor atherwise:

"Agrgement” shall have the meaning given iri the Preamble to this Agreement.
“Annual Budget” shall have the meaning givén in Séétion 7.8 hereof,

“Annial Business Plan™ shail have the meaning given in Section 7.8 hereof,
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iment ement” shall mean that certaln Asmgnment and Agreement, dated
a5 of Mav 18 2011 hetwe,—sn 40 Braad Assomates, a8 ass:gnor and DMR CRE Qppertumﬁ'

-Cﬁmmtr&al Umt 4 LLC, pursuant iﬂ tha; ce:.rtain Assxgnmmt and Assumpuon Agmcmmt datcd
‘a5 of the date hereof, between DMR CRE Opportunity Fund I LP and Setai Commercial Unit 4

LEC,

“Available Cash" means, for axiy period in question, the amount by which (A} the sum of
(i) the .amount of all cash TGBElpta of the Company during: guch permd from whatever source:
(excludmg all Capital Contributions. and any’ Toan. made by a Member to the Comipany), in
tespect of all Investments; including; without limitation, cash from operations, proteeds rasultmg_
from a sale, refinancing: ot casualty- and Loan Proceeds: and (i) any cash raserves. of the
Cﬂmpan}: existing &t the: start of such: petiod; exceeds (if atally {B) the sum Of (i) all cash
amolsits pzud {without duplication} from the Itcms in clause (A) 1nisuch period on account of
expenses and capital expenditures: incurred in -connection with thc Companys conduct. of
business in respect of all Investments (3 nr.ludmg, without [imtitation, any services fee obhgahon.
of the: Campany of any of the: Tnvestment: Butities pursuant to any: CTNY Member Services:
Agréement, any reimbursement obligations of the! Company to the Members pursuant- fu-this
Agreement, general operating expenses, taxes and amortization or intérest. on any-debt of the
Comipany, and expenses that ar¢ paid Gom existing réserves) and (if)-such cash Teserves whicl
.may he reqmred for the working capital and future needs of the Company for the items sei forth
inclapse {A) ahave in an amount as rcasenabiy deternmined by Managmg Member,

"‘Béﬂiﬁup_?t.”-- and “B a’akrup’fc\?:” shall Ii'éive' the meaning gi‘v.eﬂ i Section 134 hercof

‘Book Vdiuﬂ widh: respect 10 any: Cumpanv Asset: mcans its adjusted baszs for ff,:dcral
mcome: tax purposes adjusled from time to time & reﬂect the: ad}ust:rents reqmrcd or-permifted
by Treasury Regulations Sections 1.704- 1(]3}(2)(1 ) though (i¥)(g), except that the initial Beok
Value bf any asset contributed by a Member to the Company shall be anamount equel to the fair
miarket value of such asset, as.determined by Managing Member; and such Book Value shall
thcrﬁaftf:r be adjusted i & manner consistent ‘with Trcasury Regulanons Section . 1.704-
1{'{3}(2}(W)(g) for revaluations pursuatit to Seetion. 5.1(b) -and for the: Depreciation taken into’
_account with tespect to such asset.

“Businegs Day” means any day that commercial banks are: opsn for business in bc—ih the:
State:of New York and the Comrmonwealth of. Masachusettg

“Capital Account” means the separate capital aceount estabhshad and mainigined forzack
Member pursuant to Section 5.1 hereof.

Cagztal Call" shall have the mcanmg gwen inSection'4.2 hereof!

ggplta.{ Camnbutmns means; collectively, Tnitial Capifal Contribitions and Addmonal
Capnai Ccnmbuimns '

*‘Cmiﬁcate of Formation” means the Company'sicertificate of formation:as filed with the,
Secretary of State of Delaware on May 24, 2011, as thesame may be amended supplsmented or ]
modtﬁed from timeto tifme: pursuant to- thc terms of this: Agregment.
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“Code" means the United States Intérnal Revenus Code of 1986; a5 amended from time
to time,
“Camp v" means DMR/CT Venture LLC, a Delaware limited Lability company

estzblished in acoordance with the Cerificate of Formation and this Apresmeént; s such limited
lrabi i:tjf company may be from fime to time constituted.

- "Compiny: Asgets" means all assets and property,. whether: fangible or intangible and
whether real, personal, or mixed; at.any time owned by or: held. fir- the: benefit of the: Company
(mc‘ admg, without limitation; the interest of the Cormpany in all- Investment Entitics and,.
indirectly, all assets of each Investment Ent:iy}

é‘_‘Conﬁdenﬁa! Information™ shall have the meaning given in Section 13.1 hereof

“Contribiting Member™ shall have the meaning given in Section 4.4(a) hereof.

"CT" mieans Cassidy Turley New York, Inc,, a New York corporation.
CTNY" means CTNY Investors 3, LLC.
. "C’ﬂ-‘iY’ Member" has the meaning as defined in the introductory paragraph.

"CTNY Mémber. Principals” means.a CTNY Member and the members of a CTNY
Member listed on Schedule 2 hereto (representing all of the votmg members of CTNY} and-any
subsequent voting members of CTNY.

: "_CTNY Member fSarvaces Agreement™ has the meaning given in Section 7.7¢a);

Degremaﬁon means, with Tespect 1o any Fiscal Year, all deductions atiributable to-
depraciatmn Or-cost recovs:y wr:h mspeci to Company” Agsets, mchadmg any’ Improvenents |
made theréto: and any tangible’ ‘personal property located therein, or amortization of the Cost.of*
any infangible property ot other assets acquired by the Cﬂmpany that have 2 useful I:fc‘:_
éxceading one (1) vear, provided, however, that with respect 1o any Cumpany Asset whose tax
basis differs from its Book Value af the begimiing of such Fiscal Year or other period,
Depreciation shall be an amount which bears the same tatio to such beginning: Book Value ag the
depreciation, ‘amostization or other: cost recovery deduction for such period with Fespect 1o such
asset for federal income tax purposes bears 1o/its adjusted tax: basis as of the begmmng of guch
Fiscal Year; provided, however, that if the federal income tax depreciation, amertization, or other

“eost recovery deduction for such Fiscal Year is zero, Depreclation shall be determined using any
rc:asenabla method selected by Managing Member.

‘Distribution means -each distribution made by the Company fo a Member; whether in
cash, ‘property.or securities of the Company. and whether by hqmdahng distribution, redemptian,
rspurchase or otherwise.

"DMR. Member" shall have the meaning given i the Preamble 1o this Agreeriient,
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Invastme—m ‘which is real propcrr} which (i) aré not'i
‘(i) in Managing Membet's reasoniable judgrhent; are’ required to be made: {A) Eis} prcserue anid
‘aveid {iamag& to-such Tivestment, (B) to comply with Jaws, (C) o avoid saspension of any

“Emerpency Expenses” shall mean any expendibires-or costs for rfepairs in respect of an.
clnded in an approved Annual Budgetand

essential services fo-such Investment, (D} to avoid a forfeiture or (E) to-avoid-personal injury or

‘deathat:the Imrestment.

“ERISA™ meais the Employee Retirement Income Secutity Act of 1574, as amended.

“Failed Contribution™ shall lizve th meaning given in Section 4.4(a) hercof.

“Fiscal. Year” means the- C@mpany s afnual accounting: period. established pursuant to
Sectmn 10.2 hereof. '

“Furiding Defiult” shall Kave the meaning given in Section 4.4(d) hereof.

: ‘-‘L;_ﬂS_Sﬁs * shall have the meaning given in Section 5.3 hereof,

:“Guaranw Payment” shall have the meaning given ih Sectioh4:5 hereofl

*Initial. Ca:mtai Contributions" means the respeclive cash contributions to the Company
miade by or on behalfof 2 Member pursuant to Section 4.2 hereof.

“Imtxal Investment™ mieans Camme:rcaai Umt 4 in'The Setal- Condomininm, located at 40
Broad Strcef, New York, New York.

*Tnemal Rﬁte of Re.mm means the calculziion made in accordance with. the terms of

-E\chtbli A here fo;

"Investrirent” shall Have the meaning given ia qcctxon 3.1 heseof:-

"investmant Enfity" meanis -a limited liability. company or other enhty in ‘which’ the
Company invests and thet is-used to acguire and hold-any Investment for the indirect benefit of
the Company: Unléss expressly agreed by the ‘Members to the tonitrary, &ach. Investment Entity

shall be.owned, directly or indirectly, 100% by the Company.

. "Investment Notice® shall have the mesning given in Scetion 3,2 hercof.

“Inyestment Opporfunity™ shall have the meaning given in Section 3.2 hereof..

: © SL6an” shall miedn aiy third party. lgan for Whlch the. Company or an Ipvestment: Entity’
confracts, which Loaty % secureci by a. morigage, pledge and ‘security agreement or other
mstmmen{ encumberin g an Investment,

“Lomn Documents™ means any documents or instruments which, evidence or guaranty a

Loan.

“L.pan Proceeds™ means thé proceeds of any- Loan:

_ L 4
HE 6497979V 6 #9995 011000 052672011 03:32 PM.




5. 203y herﬁo :

- anaping Momber™ reeans DME Member,

““Material Default” means; with respect to- & Member, (i) the commission of fraud
mx'{zlvmg the Company, any Investinient ‘or’ any Investmient. Entity by .such. Member of -any
- Affiliate, pariier, momber, sharsliclder or: pnnc}pﬁl of such Member (including, with.réspect to
CINY Member, any of CINY Member Services: Compames), (i) the commission of fraud,
PSS ncgi(gem:e or ‘willful misconduot mvelvmg the Company, -any Invastmf:nt or. any
Investment Entity by such Member or any partner, member, shareholder or pnnczpal of ‘such
Member, (iii) subject 1o the terms of Section 7.3 hereof. the exécution of & Major Decision
~without the consent of the other Member or; (w} any defaunlt hereunder that is expressly. deemed:
tobea Matcnal Default pursuant to the terms of tis Agreémcnt.afier the giving of anhy régifired-
notice and the expiration of any applicable cure period,

-‘:‘Maturm y Date? ’--shaﬂ:have:{he -meam_mg::gweﬁ in Section 4 A{b) hereof..

“Ma,mberﬂFundcd chf‘ HICANS any NOR-TECOUrse debt-of the. Cﬂnpany which is foaned ot
guaranteed by any Member and/or is treated as' Member non-recoutse ‘debt with respect t© a-

Member under Treasury Regulations Section 1. 704-2(b)(4);

"-‘Memb_e‘r" means any one of the Members:
..“Membe.r: ann” shall have theﬁr'mc'aning::g{xicn in Section 4403} hereof.

:"'Mcmbers feans each of DMR Member and CTNY Member in their Icspectwcr
capacity as members of the Corfipany.

"Membership Interest" weans, with respect to-a Member, such Member's inferest in the
Compatly &tthe moment in question; . whick shall be in‘a percentage equal to such Member's
jPerccntage Inférést.

Z'fNIiﬂi_?i?____q_ﬁ%ﬁ Gain” means the partnership minismim gain determined pursuant {0 Treasiry
Regulations Section 1.704-2(d).

“Non:Coniributing Member* shall have the meaning given in Section 4.4(a) hereof.

“Objectior Notice” shall have the meaning given in Section 7.8 hereof:

"Orpanizer” means any "authorized person™ within the meanmg of the: Act- and opon the
filing of tﬁe. _'ert{ﬁcatc of Formation, his or her powers as an "smrthorized person” ceased. and,
effective as of the date hereof, Managing Member is demgnaj;cd "authorized person’and. shail
continue as the designated ' authonzed person™ within theireaning of. the Act,

"Pércentage Interest” means the inferest of a Member in the Company as sei forth on
Sehiedule 1 hereof, subject to'adjustment in sccordance with the terms of this Agreement.
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- YPerson® means an llf-ldl\’ldba}. ara co'poratmn partnership, Emited Hability. company;
trust, umnwrporaied organization, aSSOClaDOII or other entity.

? *?Prelimina:v- Information® has the meaning as defined:in Exhibit B hereof:

g “Profits” shall have the:meaning given in Section 5.2(a) hereof.

"Promotc" Hisans the cumulative amount of  Available Cash distributed. fo: CTNY
mbér in excess of the product of the Percentape Interest of CTNY Member end the
cumuIatWe amoist of Available Cash distributed to all the Mgmbers a8 detﬁrmmcd !:mder

Sections 6. 1(&}(_111,).("1)

“Purchase and Sale Agreément” has the meaning given it Exhibit B anncxed 'B_cr;atq;

“REOC" has the meaning given in Section 5.3 hereof,

“Responsible Member™ shall have the meaning given in Section 4:5 hereof.

"Substituted Member" means a Person that is admitted as'a Member to'the Company
pursuanzrw Section 11:3 Hereaf.

"Taxablé Year™ means the Company's accounting period for fcderal mcome fax: purposes

‘determined pursuant to Section 1 1.2 hereof.

"Tax Matters. Me'nber“ has the mcamng given to-the ferm."tax matters partner”.in Section.
6211 ofthe Code.

“Transfer” shall have the meaning givenin Section 11,1 heréof.:
“Transfer Tax’* shall have the meaning given i Seétion 11:5 hersof.

 "Ireasury Regulatfons" means. the income tax regulations’ promulgated under the Code
and effective as.of the.date-hereof, as amended from time to {ime.

OROANIZATIONAL MATTERS

31  Formatipn of Company, The Members hereby form the Company pirsuant to the

provisions of the Act.

2.2 Limiled Ligbility ‘Company. Operafing. Agreement, . The rights end obligations of
the Members with respect to the: Company shall be-determined in accordance with the terms and
conditions of ‘this Agreetient ‘and, exccpt as’ expressly provided: to: the contrary. in this
Agreement, the Acl In the event of ‘any. Incorisistency: between any terms and/or conditions
contained in this Apresment. and any non- mandatory provisions  of the Act, the terms and/or
condmms ‘of this Agreement shatl govern. .
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2.3 ‘Name. The name of the Company shall be:"DMRIGT Ventuze LLCH Managmg.
Memberin iis sole diseretion may chatige the name of the Company:at any tifie’ and fiom time to
time. Noftification of any-such'change shall be given to all Members.

2.4 Principal Office. The principal office of the Company shall be /o Declaration
Mm:agemcﬂt & Research. LLC 888 Seventh:Avenne; 45 Floor, New York, New York. 10019,
or suih other piace as Managmg Member may from time {0 t1me designate. Notification-of a.*_i__y_

- Such change shall be given o all Members.

2‘5 Agent for Service of Process. The address of the office ofthe Company in the

State of Delaware is CSC, 2711 Centervills Road, Suite 400, Wﬂmmgmn Coupty of New

Caste, Delaware 19808: If the Person at any fime; actmg 45 such-dgent cedses tv act as such for.
any reason; Managing. Member shall. dppoint.a substifute agent. Such agent:is and shall be the
ugent'of'the Conipany: upon which dny: process, notice or: dcmand required or permitted b} iaw to
be served on the: Cnmpany may be served,

2.6 Temy Thelerm of the Company commenced on May 24, 2011 with the filing of.
the Cerfificate of Fonnatxon and shal] continue ir existence until termination and d:ssqutmn
ther ct}f_ in agccordance- with the prqwsmns of Article XU hereof

27  Filings, Managing Member shall; from time fo ‘time; ¢xecute or cause fo be
excouicd all certlﬁuates {inclyding fictitious name. certiﬁcatm) or other-documents-and canse to
be done all such filing, recording, pubilshmg or other acts as may’ be ‘necessary o cornply with
the requirements of the Act for operation of the Company as a: limited liability company under
the laws of the State of Delaware.

2.8 No Swte-Law Partnership, The Members intend that the Company not bea
partnership (‘ nciudmg, without finsitation, & limited partaership). or joint venture, and fhat no
Member be a partner or joint venturer of any Gther Member by virtue of this Agreement, forany
purposes other than federal and, if apphcab’e state or-docal ingome tax purposes, and neither: thts
Agreement nor any other dotunieit entéred itito by the Company of any Merber relating to the

‘subject matter hereof shall bé constiued to supggest otherwise. The Members infend that the

Campany shall be treated as a parmersmp for federal and, if applicable, state or local income tax
purposes; and that cach Member and the Campany shall file all“tax returng @nd shall otherwise

. take ail ’tax and financial reporting positions‘in a matinér consisteat With'sich treatment,

ARTICLETIE

PURPOSE AND BUSINESS OF THE COMPANY:

ALLOCATION OF INVESTMENT. OPPORTU’\IITIES

:.3;,:1' Pg;;gose, The purpose of the Company is to engage i any lawfal husiness

aetivity: The: primary purpose of the: Company i87to invest, either d1rect1y o mdtres:ﬂy, in

commercial and/or residential real ‘property (o1 indebtedness secured thereby); and to. engage-in

activities incidental. thereto, including the ownes ship, ﬂnammg, improvement, developraent;
'redevelopment Thaintenatice, repair, nanagement, opetation; leasing and disposition of such real
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herem rcfcrred 10-as aﬁ “Invesfment” and, aollechvtly, #5 Ihe "Investments 4k

37 Presentation of Investient Opportunities: CINY Memiber shall from time-to-
fime: %dfniify opportunities to investinirend property, as:more pmﬁcuiarly described in Section
31 hzrwf {each an "Tavestment Oppertunity™). ‘CT Mcmber may, it its sole’ discretion, presenf
any: such lmfﬁsmmnf ‘Opportunity to Managing, ‘Member by prompily provxdmg. ‘M ging
Member with a complete and accurate written-deseription {the "Investment Notice") of each such.
Investmient Qpportumty, all of the- rnal{maz teims and conditions thereof the adennty of ali othcr'
Persons proposed to-be involved in the Tnvestment Opportunity (fo-{he extent they cant
. determined and including, but not: limited to:the identity of any- seilar) all other ?rch:rmary

Informaaon ds described and Hsted on Ezhib;t B annexed hereto and: any other firther and
additional information reasonably reqmred by, ?vianagmg Member__ it being understood -and
agreed. that CTNY' Member shall not be reqmreci 1o present to’ ,_anag_mg Member aH uch
Investment Opportusiitics ‘on any type of “exclusive’ or "first ﬂght" basis, It ig, howsver,
understood by the Members: that with respect to- the Preliminary Information requireinetis, in the
context-of any particular Tnvestment Oppommlty it maynot be feasible to suppiy evez‘ythmg an
said Tist, but CTNY Member shall Aise its reasonable best efforts to-do so and shall. ‘cooperate
“with Managing Member in res;mndmg to'all reasorable rEquests Managing "Member ‘may have
for information or.meetings regardmg Hhig: Investment ‘Opportunity. IfManagmg Member Rilsto
approve or reject an Investment- Oppurtumty within tén {10). days-after its receipt. ofa complete
Investment Notice of any revised or amended Investment Notice, CINY Member may fumiish
Managmg Member with 2 second notice fhiereof, which $écond rotice shall tipulate that, uiless.
Managmg Mambcr a;:tproves or "qccts the same vmhm tcn (I{}) days after 1ts rccf::pt of such.

.Opponumty if Managmg Memncr faﬁs cxther tg approve or: rﬂj cct such Invcstmant Gpportumtyr
within ien, (1(3} days after its recgipt-of such second notice, Managing Member shall be deemed:
1o have rejected such Investment ‘Opportunity. For' the avoidance of doubt, (i) ! Managing:
Member shall beunder no obligation whatsoéver to. appiove any Investment Qppormmty and (if).
Managing Member's. rejection {or deenred rejection) of an Investment Opportumty shall be-
withiout: penalty, cbhgatmn hablhty or reimbutsemment obhgatmn on the part of Mapaging.
Member, 1f Managirig Member approves an Inivestinent Opportunity, the Company shall have:
thie sole and exclusive rxght (c:fnsr dm:ctlv or:through an Investment Entity):to actuire sich.
Investmant (}ppormmt} i ;accerdance wsth the, tcrms cf ﬂ}lb Agrc::mcm‘. \fothti‘ standmg any-

3

'Of the parl;ms in any Investment Oppartumty may‘ canform to the terms of t]:us Agrscmznt or 1o
such other terms Upon’ ‘which'the parties:in thelr: solé discretio shall:mutually. agree.

33 Investment Fntities as: Acguisifion Vehicles: The Conipany may; at dny’ fiffic of
from time to e, acquire énd opérate Investments. dlrccily or through Investrient Entities, Each
Tnvestment Entity shall be: managed, eparated and- gcv&med by the. Company in a¢cordance with
the terms of this Agrecument
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ARTICLETY
CAPITAL CONTRIBUTIONS

4.} Initial Capital Contributions. ‘DMR. Membez: and CTNY ‘Member shall cach make
C&pﬂdi contributions for @ parm:u}ar Investment in helr respective Percentage
Interests: The-initial Percentage Tnterests-of the Mcmbers is set forth in'Schedale 1 snmexed
hereto, Schedule | also sets forth the lm‘aa.l capital confribution: being provided as gf the: date
hereof to fund the aognisition of the Initial Tovestment {such amount with respect . to each: such
Member, the "Initial Capital Contributions"). * The Members: shall: find their: re\:pectwe
Percmtage Interests for-each Investment i the marmer and in accordance with the provisions set

forthin Section 4.2 below.

42  Additional Capitel. Confributions. At any tinie after the initial Ceapital
Contributions have been funded in Tespect of an Investment (including, without Timitation, the
Initial Capl*al Contnbunon}, -each Member shall make: such additional cash: contnbuuons to the;
; Company as are réasonably determined and quuﬁsted by Managing Member from time to time,
iz order for the Company to fund amounts set forth in ths Acnual Budget'in excessof Avar];able%
Net Cash Flow or’ ‘Loan Proceeds, orto discharge its habdmes o pro%ect its mssets or to
otherwisé condiet its business: (such amounts, ooﬂecuveiy, “Addmonal Capltal:Contmbut:ms”) :
‘Managing Member shall provide the' Members with notice of ‘any such required Additional
Capital Contributions (each, & “Capital Call™). Each Capltal Call shall set forth with reasoniable.
specificity “the. proposed use and purpose ‘of the requested Additional Capital Contributions..
Fach Member shall fund its Percentage Titerest of Additional Cepital Conttibutions réguired:
pursuant 0.4 Capﬁai Call on or before the date which is thirky-(30) days after the Members'
receipt of the Capital Call.

43 Effect of Change of Percentage Interest. If the Percentage Interests -of the.
Members are changed pursuant fo ‘the terms of fhis -Agreement during #ny Fiscal Yéar, the
amounts of all items to be credited,. charged. o distributed (mciucimg, without hmztatmn,
‘pursuant to Sectiotis 6,1 and 13.2 hereof) to the Members for such entire Fiscal Year i
accordance with their respéctive Percentage Inferests-in the Company shall be allocated between,
{a) the portion of such Fiscal Year which precedes the date of such change (and: if there:shall
‘have: been & prior change fn such Fiscal Year; which cominendes on the date of such prior
change) and {b) the portion of such Fiscal ‘Véar which ocours-on and after the date of such
change. (and if there shali be a sabsequent change in such Fiscal Year, which prat:edcs the date of
sach subseguent change), in proportion to the number of days in each such ‘portion ta. 360, and
‘the amounts of the Ttems so ‘allovated 1o each Such portion shall be credited, charged or
distributed to' such Members in pmpormn to their respective: Percentage Interf:sts in the
Company durmg each such portion of the Fiscal Year in question,

44  Toilweto Fond Capital Contributions.

(&) 1f 2 Member fails to fund any Capital Contribution tequlred 10 be made by
it pursuant to: this Article IV inthe amount and within the time. psfiod specified by Managmg
Member (titne being, of the ess&xmc-:)g Mariaging Member shall give svch Member: (& “Non-
Contributing Membet™) five (5) Business Days’ written notice of such faitare, IF the Non=
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-the Failed Contriiution funded by = Conw:lbutmg Memher : ]
'treated a8 a loan iz "Member Loan*‘) by the Ccntnbutmg Meniber to- the Nnn—Conmbutmg_

Contributing Member has not cured suc;h default within said ﬁw {5) Business Day penod.
Managing Member: shall gwe (or fatling which: ANy Member may give) notice of such failire o .
all other Members and the amount of the Capital Contribution -not funded. by the Non-
Contributing Member (such ameunt hereinafter referred 1o a3 the "Eailed Contribution*). In such
svent; any other Member or Members may’ fund Il .or part of such Failed Contribuiicn {each.
such funding Memhber is hereinafier referred 10 as.a "Contributing Member! ™. If'more than.one
Member desires to be's Contribiiting Member; each such Member shall have the nght to fund the
amount that the Non-Contributing Mcmbcr\s) failed 1 furid pro rara in proportion to the 1ela ;ve

Percentage Interests-of such Conlributing Mgmbers;. provided that, if any such Member funds
I¢ss thanits pro rat share, thie other Members: shall have the ng'nt to fund an‘amount: cqual to'the:

difference betweerl such Member's pro rafq share and the amount such Member actually

“gontributed pnrsuant to this sentence, on-a pro rafe basisin propartmn {o the-relative Percantage.

Intcrests 0“r such other Msmbers.

(by  Upon the funding of all orany part of a Fallf;d Cptm}hut‘on, tht: portmn of .

Member

ey A Member Loan shall be-due and paydble by the Non-Conmbuﬂng
Member {beanng inlerest at a rate equal to the lesser of (i) 20% perannum and (i) the maximum
‘amount permitted by law, compounded- m{}nmly) on the date which is three (3} moenths- follow;ng
the date of finding of such Funded Portion (the "Member Loan Maturity Date™). Any st
Member Loan shall be recourse only to-the Membership Intercsts of the Non=Contributin;
Member. Repaymcnt of any Member Loan shall be secured by the Membership Inferesis of the
Non-Contributing Meimber, and the Non-Contribufing Member hereby grants to the' Cnntnbuﬁng-
Member who has advanced such Member Loan a security inferest'in its Membership Inferests.
Each Member Loan shall be evidenced by a promissoty note and :secured by a pledge and
security agreement in fonm ‘and substance satisfactory to die Coninhutmg Meimber; pursuant to
which the Non-Centribtting Membef shall grant 2 seourity interest in its Membcrshlp Inferest to
the ;Comrihutmg Member uniil such iime as the Member Loan is repaid in full and the Non-
ifributing Member- shall {rtevocably appoint {he’ Cﬁrﬂrxbutmg Member and any. of the
Contributing Member's officers, manager, or agents, as Hs attorney-in-fact coupled with an
Taterest witle full power to prepare and esxecute ‘any doocurnents, instruments; and agreements,

inchiding any note evidencing the: Member Loat and such Uniform Commercial Code finaricing

stateménts, continuation statements, .and -other security instrumcnts as-may be appropna‘re to
perfect and-continue its security interest in-favor:of the Coniributing Member. The pmm:&ary
note evidencinig a Member Loan shall provide that if any-amiount of prificipal or interest remains

‘gutstanding under such. note; tHen afty Distribution of Available Cash that would otherwise be

made: by the Company to a, ‘Non-Confriboting Member pursuant, to. Article VI hereof or ‘in

donngction with a liguidation in dccordance with Scction 13.2 hereof: prier tothe payznent in full
of the: pnﬁ"lpai amourit of such Memibér Loan, aceried; wipaid interest theteon and all other

amounts due on account of such Member Loan shall not be paid to. sach: Non-Contributing
Membier but shall instead be: paid to'the’ Contnbimng Member.asa mandatory prepayment of te
Metiber Loan; provided, however, that for purpeses-of caleulating the amounts of Distributions
of Available Cdsh madeto such NGn-Cantnbutmg Member: for purposes-of Arlicle VI hergof or
in configction with & liquidation in accorlanse with Article X111 hereof, such Distribution shall

N 16
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e deertied fo havé been ‘made to and rcccwed by such Non-Contribi
of Lhe Member T.oan, in whole or in part; may be made-by the Non-Coniributing Member at

T

_prccedzng sentence {for example, if, after applying.

tig Member, Prepayments

and from time to time; without- penalty. Aﬂy prepayments: of the Member Loan shall be

:apphed to-reduce, first, ‘any reasonable costs and expensés incinred by the C.antnbutmg Meinber
‘in connection with such Member Loan ictiding, without limitation, fees and expentes incurred:

with respect to document: preparation, legal fees and disbursements, :and enforcement expenses,

‘segond; the accrued ‘and unpaid interest; costs and: expenses on the prmvspal baiance of the
fMember Loan.and, then, the unpaid principal balance of the Mersber Loan.

(dy  The failure of a Non-Contributing Member to. tepay in fill - Member.
Lot accriied; unpaid interest theréon and all ether amnourts due on accomnt thereof on the
Member Loan Maturity Date shall b¢ deethed a-"Funding: Defaul%" thh 1espect. to- such Non-
Confributing Member,

: (e} If'a Funding Defauili oconrs, then the Contributing Member may elect to.
ptzrchase the ?\aan-Contnbum:g Membet's Eifembership Interest for a-purchase price equal to 70%:
of the amcunt by which the aggrégate Capital Contributions of the Non-Contributing Menber”
exceed, the: Distributions previously made to-the- Non-Coatributing Member pursuant to Seetion
6. 'f{a)( jof this Agreernent.

(i) If the - C@ntnbutmg Member does not elect ‘to “purchass the Non-
Conmburmg Member's Membr:rsmp Interest pufsuant to subsection (d) immediately above, then
(x) the Percentage Interest of the Non-Contributing 2 Member shall automatically be: deemed to be

-decreased to-a pumber of percentage points equal to o fraction, the mimerator- of which iz the
-gmount by which (A) the then aggregate Capital Contributions of the Non-Contributing Member

exceed B the pmduct of (1} 150% and (i) the ‘amount. of the Failed Contribution,. and the
deriominator of which is the then aggregate Capital Contributions of all' Members, and {y) the
Perceﬁtage Imcrcst Of ﬂ‘ze Cantnbutmg Membér shali aummat:caliy be dﬁemed to De increased
Initerest Wwas decreased By way of examp}e, (1) zf prmr to a defm,.h thc Pcrcr:mage Interas* mf
cach Member wag 50%, (ii) each Member had ‘made Capital Contributiony.of $1,000,000, (iii)
afiera Capital Call of $200,000, one Member contributed $100, 000, but the: Nﬁn-Contrxbutmg_
Member defaulted; and (N) the’ Contributing Member contributed, in addition to: its Capital
Contnbuncn as aforeswd the $100 {IB{} tat the ’Non—Ccntnbunng Memher faﬂed o contnbutc ,_

({Sl OUO BO{) {LSG% of 5190 OQO}} f SZ 20{) 000 = 38: 54%) and the. Contm uting. anber 5
Parcentagc Intcrest WOlﬂd be mcreased 1o 61 36% {5@% + (50% - 38 64%) 61 36%) In the

{m) (w} a.né {v} bﬁ]ﬂw for Promote to CT’NY Member shall be mdused i the:

saime pmpurtmn as CINY Member's Perceniage Interest: hais ‘been adjusted pursuant to the:
y the 150% dilution desciibed above, CTNY

t -bf:rs Percentaﬂ'e Interest LS. m bfz zed‘uc;cd from 5% ‘iﬁ 4j§, represennng z 2(3% rcductmﬂ

'(w} and (v} bﬂlow fer Pmmete 1o C"I“NY Member W;ﬁ be reniuced by 20%
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(g) Except as set forth elscwhere In ﬁns Agreement thf: mechamsms prevnded

. occm:r_crc:e of 4 Fundmg_Befau!t

{n} Until an opinion of coumsg! reasonab}y sausfacmry 1o the Cﬂntributmg
:’viemb::r is delivered to-the effect that the. Pcrcantag& Inferest modification provided in Section
4.4(f) hereof may not be avoided or feversed in Bemkruptcy any promissory note evidencing the
‘Member Lodnin: questmr: shatl, nonetheless, remain in full force and effect and; with mspcct to
‘the Membersth Interests and the Perccntage Trferests that were transferred in connection
Aherewith to the Contnbunng Member(s), any pledge anit: st:::imty agreement; relafing to such
‘Member Loan shall not by términated and &ny-security interest in“the Membership Intérests of
the Non-Contributmg Member shall nof be réleased; provzded ‘howevet, ‘that fir 56 long as.no’
Barkruptoy event has’ ocourred, the NoancntnbL;txng Member may receive its Dlsmbutmns in
‘wecordanics’ with - Secticn 6. i(a) hercof and lighidation -antounts pursient 16 Seetion. 132 i
sccordance with fts Percentage Interest (as-modified pirsuant to Section 4.9(¢) hereof).

45 Emergency. Exgensc Notwithstanding any contrary term set forth in' this’

Agreement, Managmg Memibier may; without the necessity of complying: with the notice and.
other requiremcnts of Section 42 hereof, contribnite to the’ Company: 100%:of Addifional Capital
Contributions: required to funid Emcrgency Expenses, In such event, CTNY Member shall,
within thirty.(30) days: afterits receipt of' notice’ thereof, reimblrse Managing Member for CTNY

Members Percentage Interest of such’ Additignal Capital Contributions, ITCTNY Member fails.
timely 1o réitabirse Managing Member as aforesaid; Mazmgxng Member shiall be deemed to have -
made:a, M&mbcr Loan to CTNY Member inthe defaulted amousit, whereupon the provisions. of

Sscuons 4.4(c) through- (n} hereofishall apply.

4 6 Guarsnty Payments.. Netwﬁhstandmg anythmg to the cantrary contained in this
__Agrcemcnt, neither Member nor any Affiliate of either Member shall have any obligation to
'provxda any payment graranty, Gomp[etmn guaranty; -environimental mdﬁmmty, TOT-TECOUTSE
carve-oul guaranty or ‘other indemnities in connection with a Loan: However, if a Member {or
it Affiliate), in its sole discretion, executes and delivers any such guarenty and thereafter makes
any payment on account: thereof (& “Guarantv Pavm&nt") such Member shall be deemed 1o have
made ap-Additional Cap}tai Contribution ‘in the amount of such Guaranty. Payment (whireipon
‘the Pf:rcema—gc Interést -and, if- apphuabia ‘the: Promote, of the Members shall be- ‘adjusted to
reflect such Additional Capﬂal Conmbuﬁoﬂ) exc&pt 10 the extent such Member is “reimbursed
for such Guaranty Payment by the other Member in- the manner herelnafier prescribed..
Notmthstandmg any confrary term s¢t forth in this Agreement; if @ Member {or its Affiliate) is
respansxblﬂ for. any- breach of nen-recourse ¢arve-out guaranty of environmental indemnity
giving rise to-s Guararty Payment {a- 'Re:sia{msﬂ:is Member”), the. Respanmb 1o Member shall be:
entuel : responmhle for stich ; payment, ‘the amr_mn(c of which shall not be deemed to constitute a
Capital: Contribution: by the Responsible Member; If a Guaranty Payment is made by -a Member
{or its: Af‘?hate} an.account of a breach of non-fecourse carvesout guaranty or. environmental
indemnity by the ‘other Member, the Res;mnsxble Member shall reimburse the paying Membeér
within: ters (10) days after ‘its. reeipt of notice of such payment (ihe amoniit of w:uch
reimbursement; shalll not be deented 1o canstlmie & Capﬁal Conmbutiﬂn by the:
Menber). Ifths Responsible Mefiber fails to relmbutse the paying Member in the fime and in
the mantier hereinhefore prescribed, the defaulted amount shall be deemed to constitute a Failed
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Cﬁn‘lnbutmn, Whereupon the Percentage Interests (and if apphcabie the Promote) of - the
Members shall be adjusted in the manner contemplated by Settion 4. 4(f) hereof:

CAPITAL ACCOUNTS PROFITS AND LOSSES AND ALLOCATIONS

5.1 Capital Accounts,.

{ay The Company’ shall maiitain 3 Capital Account for each Member in
_-ar;{;erd ance with federal income tax aoccuntmg pnnmp“{es

(b). The Capital Accousnt of each Member shall be iricreased by (i) the amovint
of any cagh and the agreed net fair market valué (a8 nised herein, "agreed net fair market valne™
‘of properiy shall mean. the £TOss fair market value of the property: reduced by all liabilities:
‘encumbering the'property)as of the. daté ef contribution of any. property. contributed as & Capital
Contribution to the capital of the Company by such Member and (1) the anount of sy Proﬁtsf
allocated to such Member. The Capital Account of each Member shall be decreised by (i) the:
amount of any Lpsses allocated 1o such Member and (1) the amount of Distributions’ (inchiding:
the agreed niet fair market yalue of any proparty dtstnbu{edj to such Membér. In all‘tespects, the'
Member's ‘Capital Accouits shall be determined in accordance with the defaited capital.
accoumting rules set forthin T reasury. Regulations Section 1 704—1(13}{2)(1\') and shalt be adjusted .
tipon the oceurrence of certain tvents as provided in Treasury Regulations Section 1,704+

1BRID,
52" Profitsand Losses.

(a) The profits and losses of the Company ("Profits™ and "Losses") shall be

the net income or et loss (mcludmg capnai gains-and:losses, income and ‘gain exel "L'-:from tax

.rar;d iterng’ of foss, deduction of expense not deductible from Company ingome or ¢

--mtn the bams Uf Compar:- prap&rty}, res;:ccuveiy, Of the Company éetcrmmﬁd fcr each Flscai
; o

that (:) in cﬁmpmmg Proﬁts and Loss&s aﬂ deprér: ion and cnst rcc’:overy deducuons shali be
deemed. equal to Deprematmn (u) gain’ or Toss on the sale or other d;sposmon of a Company:
Asget shall be- deterrained by refererice‘to’ Book Vilue and (iit) the ‘amount of any: upward or
dewniward adjustments 16 the book value of 1he Comphny's asséls upon a revalvation. event as
"v)(f) shall be taken info account.

pmmdéd.m Treasury Reguiatmns Section 1,704= I(b) (2)(

(b} "Wheneven a proportionate part.of the Pmﬁis or Losses is allc}caied 'fo 2
Marnbet, every item of income,; gain, loss, deduction or:credit
such: Profits-or Losses or arising from the ‘transactions with- rsspe&:t tc Which such Pmﬁ’cs or
Lasses were realized: shall be eredited o chargcd thecase tay be, fo such Meniber in the
samp p:opamo'i provxded However; that "recaphire income," if’ a.ny, shall- be allocated o tbe
Members who, were allocated the corresponding deprectation deductions,

- 13
HE 6497979 .4 #9999571000 0372673011 0532 PM




-Losses undcr Sectmn 5 3

'wiuch takes ‘Inlo account the :

53 _ ;ég!éagaﬁonsﬁf :_Iém'ﬁts .'zm‘di :ﬁQSSE'SE.

' (aj Siibject to the provisicis:of Section 5.5, Profits and Losses shall be'
allocamd among the Menibers in- manner that will, as’ ‘nearly as: possible, cause the Cap tal
Account balance of each Meniber at the. end of such fiscal -year to equal the hypothetical.

distribntion {'_lf any) that-such Mémber wotlld: TECETVE: if, on the 1ast-day of the fiscal year, (;) all
Company asséts, mcluding cash, were ‘sold for cash. eqial fo their Book Vilue, taking intér
account any- ad_mstme'iis thereto: for such. ﬁsca1 year, and (y) the net proceeds thereto {after
sansfactmn of liabilitics) werc distributed in full pursuant tc;-Sectmn 6.1 herf:of

: (b) Ini the event there is insufficient fncome or Ioss o ailocate to'the
Membe,rs fo cairse their Capital Account balances' fo be.in an_amount aqua] to the amount.

‘calenlable under Section 5. 3(a)-above; the Profits.and Losses of: the Company shall be:allosated

taking: into account the. ‘pricrities -of ‘distributiony provided i Sections 6. 1a)iy; 6.1,
6, I(a)(m}, 8; l(a)fw) and 6 i(a)(v) herﬁof i such dssccndmg order pm rata w1thm eac}a such

arc :nstead made firg accmdance wﬂh Sectmn 6 1 (c} hereof then_ Proﬁts and Losscs of the
Company shall be allocated takmg into-accountthe: pnontles of distributions prowdsd in Section
4. 1(c), pro-sata, such that the Members™ tespective Capital Account balances shall, to the ‘extent
posmble equial each priority distribulion amont provided in Section 6.1(c):

5. 4’ ‘Degtermingtion of Ttemys Coniprising Allocations’ of Profits and Losses, To the
maximsm. gxtent possible mieach fiscal permd the items of taxable ineomie and. gain. that are
tequired to B pecmﬂyaliouateci dmong any Members whe should be allocated iterns of expense:
andlogs enferinginto the compuitation of. Profits. unde,r Seation’s. 3(&) sHall B¢ allocated among
them in the same proportion as the total of all Hems of expense or loss entering.into the.
computation’ of Profits that should be allocated among them’ urider Section: § 3a).
Carres;mndmgly, 1o ‘the’ plaxipuin eXtent possible in: each fiscal period, the items of fax-
deductible items of expense and loss that are required fo be. specially -allocated -ameng. at!
Menbers who peed ta. E_;e_a}iuca*ed items of expense: and loss enteringinto the computation of
1) :shail be aﬂocated -among them in the same prepnrtzmn 4g the total of
all items of iticome-of gain entering info the. compufation: of . Losses ‘that:should be allocated

'mnong thém under Seclion 3 B(a) “The purpose! of this subsecionis to assure that sisch tkable
‘ahd tax-dr:dwmble Jiems are fairly ailocated among’ ﬂae Mermbers ineach fiscal period,

5.:5 Traditiofial Method, Notwithstahding Section 5.3 hergof:

- {a8)y  For foderal income tax PUTPOSES. but’ not for purposes of credztmg or:
chargmg Capital Accounts, Dcpr{:mauon or gain ‘or loss realized by the Company with respect to:
any property that ‘was contribiited to the Company of that was held: by the Company at a time:
when the Book Valve of ﬂ:ﬁ Campany Assets was_zdjusted pursuant 1o Section 5. I{b) shall, in
accordance ‘with fhe “traditional ‘miethod™ tnder Section 704(c) of the Codé and Treasurv
Regulations Section. 1.704- I{b)(Z)ﬁv}{d} and (f); be allocated amiong, the Members in & manficr
differences befween the- adjisted’ basts for federal income: .

puarpeses o the C()mpany of fis interest in such” property and the fair maﬂcet value of such

'mtezre.st 4t tha time’ of ifs: c(mtnbutmn or. revaiuatmn,
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{b)  Ifthere isa net.decrease in the Minimum Gain of ihe Company durmg a
‘Taxable Year (’mcludmg any ‘Mininimi Gain ‘attributable t6 Meibei-Funded Debt
‘Member at the énd of such ye:ar'shall e glloeated; prior {o.any “othér allocativns. reqitired under
this Artiele V, iems of grosy income fer ‘such yédr (and, 1f niecessary;. for subsequeni years) in.
the aifount and proportions described in; Treasury Regulations Ssctions 1. 704-2(g) and 1,704

2(!)(436

. {©) If any:Member feceives anr adjusfment; 4lldeation or Distribution that
‘causes.or increases such 2 deficit balasnce, takmg into account the rules of Treasury Regulanons%
Sections 1. 7&4«1(13)(2}(11}[&}(4), {S) and- (6) wich Member:shall. be zlocated (aﬂcr taking fiito.
accotint any allocations made pursuant io Section 5:5(bY) items of income and gain in anahount:
and manner to climinate the Member's Caprtai Aceount deficit atfributable to-such. adjusmlent,:
allocation or Distribution as'quickly as possible.. For purposes of this Section: 5:5{¢), there shall.
bc axcluded from, aMcmbsrs dcﬁmt Capltai Account baiance at the end~of a Taxable Year ef thc '

and- ireasurv Regulatmns Szctwn l 764 Z{g) of Mmlmum Gmu (prov;dsd that in the case’ sz
Minimum:-Gain atribiable. 10 Member-Furided Debt, such Miaimum Gaix shall beallocated o
the. Member or Memnbers fo whom such debt.is altributable pursuant o Treasury Repulations
Section 1:704-2(1)), and {b) the amounf that such Member is-obligated {0 restore to the: Company
or deemied obligated fo restars vunder Tréasury Regulau(}ns Section 1. 7ﬂ4=1 (b)(Z}(n)(c}

{d) Notwithstanding the allocations. providéd f{)r in: subsection (b) of this
Section 5:5 and Section 5.3, 1f there s a-nief mcrease in' Minimum Gain of the Company diring &
Taxable Yedr that is attributable to Member-Funded Debt; then first Depreciation, t6 the extont
the increase in $uch Minitum Gain is allocablé 1o depreczable property, and then 2 proportionate
‘part pf other deductions and ﬁxpendlturca deseribed i in Section 705(&)(2)(8) ofthe Code, shall he
allocatéd to the lending or guaranieeing Member (and to joint lenders or guarantors in propomon
to their relative obligations), provlded that the:total amoiint of ‘déductions o dllocated for: any
year shall not exceed the increase in Minirmun Gain attributable 1o such Member:Funded Debtiin.

such: year;, and.

; (e} Ary spcclal allosation under Sectiofis 5. 5(]:)) through (d) shall be taken
inte accoumt in computing subsequent allocations of Profifs and Logses of any. item’ thereof
pitrsuant to this Article V so that the net amoun of any.items so. allocated and the Profits, Losses
and all items thereof allocated to-each Member pursuant to. this-Article 'V shall, to: the extent
permissible. under Section 734@)} of thé Code and the: Treasury” Reguiatmns promulgated
thereunder, be equa.‘c to the net amount that would have been aflocated fo.each Member pursuant:
‘to this Arﬁcie Vif such-special allocation had not occurted..

5 &  REOC. Status ‘\ons of “the' assets of ;he Mcrnbf:rs poastitute assets of any
employee benefit plan. Sub_}i‘:t.‘.i to Title Tof ERISA or Secmm 4975 of the Code.

ARTICLEVI

DISTRIBUTIONS OF AVAILABLE CASH

6.1 ‘Distributions.
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: (&) ‘Bubject i the prowsxons of Section 6, I{c} hereof, the Manacrmg M’ember
shall dlsmbuie the Available Cash of the Company, if any, pursuant to the following order of

prmnty,
) First;to the Members pro ratd;, in proportion {o fhﬁil’ rﬁ:spectivc-

Percentage. intc:rﬂsts, until each Member shall have received the full amount of

Capital Confributions made’ by such Member- through the date of Distribution;

(i)  Second, to the Members pro ratd, in- prepomon 10 their rzspccuve
Percentage Inferests, imtil DMR Membér shall h

Intertiad Réte of Return equal to 13% pér drmium;

iy Third; (x) 80% to the Membiers pro rata,
| respective- Percentage Interests; and (v) 20 % to CTNY Member, until DMR

Member shall have received, takmg info account ‘the timing and amount.of all
prior Capital Contrthuﬁans and Distributiong; an Internal Rafe af Retury equa! 1o

18% ‘per anntim;

(iv) Fourth, (x) 75% to the Members pro rata, in proportion to their
respective Percentage: Interests, and {y) 25% to CTNY Member, until DMR
Membcr shall have received, tﬂkmg into account the nrmng and ammount of alf
privr Capital Contributions and Distributions, an Infemial Rate: of Return équal to

23% per annum; and

(v} Thereafter, (x 65 Yto the Members pro matay in.proportion to. their
‘respective Percentage Interests, and (¥) 35% 10 CTNY Membeér,

() Except as otherwise provided in this Agreement; and subject to. the:
consent of any 813}3;15;&131& Jender of the Properties if: such consentds reqmrcd distributions of
Avaziahle Lach, if any, shall be made at such reasonab!a irifervals’ dunng ¢ach-Fiscal Year as

Matiaping | Member ‘may: deterinine but, to the extent feasible, such Distributions shall be niade

within fi ﬁeen (5) days of the end of each calendar month, or 1f such day if not.a Business Day, .

Membet, the

the: next Business Day. To the extent feasible, and a5 determined by Managi- :

Members shall receive Distributions: prior. to the tifne any 1ax on théir distribiitive sharés of the-

income of the Company becomes due and: payable

{c) ‘WNotwithstanding any contrary term set forth in this Agreement if, ey of

the date of any Distribution, the aggrepate amount of all distributions. theretofore, pmd to DMR
‘Member is less than 150% of the aggregate amount of all Capital Gontributfons theretofore- made
by DMR ‘Member to the' Company, then, notwithstanding the Internal Rate of Returs thereiofore
received by DMR Meinber, 100% of all Distributions shall be madé 1o the Members pro rafq in
accordance with their! Percentage Tuterests, without taking accoiit.of ‘the Promote, niifil suchi
time as. DMR: Member has received aggregate Distributions equal to. 150% of the aggregatc

Capital Contributions theretofore made by DMR Membar
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: (d} No Withdrawal, No Member shall be entitled to withdrave any part of its
'(,apxtal C{mtﬁbuixon t6 the Company orfo recéive ady Distribution from the Comipany, exceptas
axoress]y provided hergin,

ARTICLE VI

MANAGEMENT

7:1 :Day Management. The Members. hereby confer upon CTNY Member the:

responsibility and auzhcrztv 10 operate the Company, and each Investment Entity ont a'day-to-day"

basis, subject to the terms of this Agréeient and each-approved Arnual Budgct and. Annual
Businéss Plan, Notwitlistanding any contrary term in this Agreement, the Members hereby

confer upon’ Ma:nagmg Member primary-authority and responsibility for the: lmplementamn of

ke sale, Teasing and. markcﬁng of the Inifial Invsstman‘t providcd, however, that Managing
Member shali reasonably consult with CTNY Member in respect thereof.

7 2 Major Decigions, Notwithstanding anything 1o ihe contraty confdined in this
Agfameni ncﬂhf;r thc Company, any invesﬂnent Entlty or C] N Y Mambcr shall undertake or

Members sﬁa._.have dul} appmved thz same:: Anv pmposai made by B Member concermna a
Major Decision shall be ‘presented inwriting: hy such Meniber to the ofher Memhcr{s) and such
.preposal shatl set forth afl information r&asenabI) IECcesSary for the réceiving Member(s) to
‘miake af informed deision concerning such propﬂsed Major Decision.

(@)  Each:of the following actions shall constitute a "Major Decision™:

_ {1} -aequiring any favestment (other than the Initial Invcsnncnt, the
deqisisition of which putsuant to the Assignment and Agreemént is hereby
appioved);

@iy adopting or thereafter modifying an Annual Business Plan or.an
Annual Budget, as more fully destribed in Section 7. ?I‘l@reof

(i)  incuring expfsndxmres eruch would result in ‘an incréase of more
than five percent (5%) in espect of any one line item: and five percent {5%)in the
aggregate of amounts set forth in an approved. Annual Budgetin respect: of any’
Investmetit, -after the ﬁpphcatmﬂ ofany apphcabie continpency, proven Savings.or

similar {inc item in an Anmal Budget. in respect of the apphedble Investment;
provided, however, that this litnitation. on expendituces shall not limit Managing

Member’s ability 1o call for Addmanai Capltal Contributions ‘pursuait to-Section
3.2 heread:

(1) entering info contracts or agreements with third: party vendersior
coidractors havingan aggregate valuein excess of! $56,000,

(v) entering’ into any contractid} or “fnancial agreement. or
arrangement with an Affiliate of either .of theé Members; other than any suth
_agrccment or arrangement which s cxp;cqsl ¥ comemplamd by the terms bereof:
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(vi) undertaking any act inconsistent with the then-effective Annual
- Business Plari;

(vil) underfaking . capitdl repairs, rcplacements or improvemerits ify
:rESpect ofany Investmert wﬁ‘ch iszeal property, except as ccntmplai:e:d by thens
'-effeciwc Afinlial Budget o' Busmass P‘lan,

{viif) if'an Investment, such as the Initial Investment, is a gondonmnium:
“unit; voting the. interest of the Comipany.or the applicable Investment Entity undec:
the cendominium documents;

(1;;) if ani Investment, such as the Inifial Investment, is a condominium
unit, exercising any material right of-thie ‘owner of the unit, mciudmg, without-
JYimitation, effectuating.a subdivision of the condominimm unit ifto L0 O OTE

units;

x) f;xerclsmg Aty Tristetial nght of the Company or any Investment:
Entity under the applicable Purchase and Sale Agreement (mcludmg, without:
limitation, the. Assignment and Agreament} including, without limitation,
congenting fo 40 Broad Associates™ exercise of the  realloeation -and
reconfigiration nght;s afforded to i by Section 24. of the Assignment and
Agreemem _

(m) enlering into, and ithereafter modifymg, terminating or- ar:ceptmg
the snrrcnder of; any lease, license ‘or occupancy agreement aff’f:cnng
Investment which isreal property;

iy adoptmcr a program :for- the fnarketmg, leasing or sale of any
Investment which'is real property;

fIn\festment wi:nch is. rcal ;}r»aperty, cxcept as expressly contcmp]ated by &us
. Agresnent;

{xiv¥)’ commencing ‘or settling any Nt gation, and determmmg the
litigation strategy involved therein;

(xv) extending credit (exceptimmaterial amounts in the oxdinary course
of bus‘mess), ma}cmg loans or becoming or acting as a surety.or guarantor for any
Person;

{xv;) amending, modlf}'mg or terminating Inis-Agreement of any of the-
orgamzananal documents of the: Comp&ny'

{xvit) ﬁlmg 4 petitten under: the Federal. Bankruptcy Lode in: respeci of
the Company of any {nvcstmcnt Bitity

(xviii} fssuing additional _Me_mbership Inférests;

i8
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(x;x) engaging. aitomeys accountants or gther third party professionals
forihe performance of services (o the Company or.any Invéstment Enixty,

(xx) ¢éntefing into, or fefﬁﬁanciﬁgs;aﬁy:Loan.iransactidn;:

 od)  seling or disposini of the Coinpany, any Investment Entity oraity
Investmenty ' '

(xxn} mszgmg or gonse!zdatmg the Compan}r or any Investment Bnlity
with: or inte dny Person, ‘Or ‘consummmating any joint venture or partnershlp

?agreexm.nt ot arrangeiment with any Persom; and.

_ (xxiii)- entering into: any. agreement (4} which would cause any Member 16
becomis personally {{able on of in respett of {or provide for any- of its asgete oiber
than its Membership Intérest, fo be subject. to. habﬂnyj or (o - guaranty ‘any
indebtedness of the: Company, {bY, that is ‘not nonrecoirse 1o each Member o (¢)
thatis. rigt terminable-without pcnahy or:nof more than thmy (3 63 days'notice.

'7 3 ‘\zfanaa.mg Member 5 Decrsxon ‘Governs; hothths’tandmg any ccmtrary term sgt
forth in this. Agreament if ‘the. Members dlsagree upon.-any. Major Decision, the decision of
-Managmg Mermber shall govern.

74  No Other Approvai. Rjghta Except to the ‘extent expressly set forth. in this
Agreement, 10 Member other thdn Managmg Member shall participate in any: fashion in the
contrel:of the business of -Company, shall have an nght or authority o #ct for or bind the
Cempau}' orshall have iy tight to.voteior pamc paif: i decisions on any: matters;

75  Compensation of Members, Exeeptds may be expressly provided for herein ot in.
any CTNY Member:Services Agre:emcm of ‘a5 otherwise dpproved by the Menbers, no paymert
shall be: made to any Member or Managing: Mermber-or any partuer; member-or employee or
Affiliate of any Meraber or Mandging Member for services rendered by sich Membei or-
Managing Member orits Affiliate to the Company or othérwise. Managing Member and. CTNY
Membet shall each have the rght 1o rcunbursemcnt from: the Company: for any: direct, oubafs
'pocket th:rd:-parfy experises reasonably iticurred for professional fees ¢ payments-made on
‘behalf of ‘the: ‘Company, -provided -that all such -expenses: afe gither contemplated by then- -

appmvad Budgct or-are otherwise appmved by Managmg Merber,

7.6 Investment Oppemmtlﬁs “The Members: aanowlcdgc and agree that neither
‘Managing Member nor- CINY Member shail be obligated 10 present any investmént oppottuaity
o the Company, even if the oppomxmty is of a character consistent Ot eomgamxve with the
Compiny's activities and interests. ‘The Members aCkIlDWL,dgG and ‘agree that DMR. Member
and CTNY Member {as Ma;nagmg Member and Member)-and ; an} respective Affiliate of thereof
may have business interests and engage in business activities in addition fo those relating 1o the
'Cnmpauy, ir!cludmg ‘business interests and activities that are in direct competition with the
Company or ihat ate eghanced by the activities of the Company Neither the: Company nor any
‘Mémbers-shall have any nghm by virtue-of this Agreement in any businéss ventures-of DMRE.
'Merrbct Ot CTNY Meniber (as Managmg Member-or Member) or. any: rcspectwa Affiliate

19
HF 6457979 v.6* #99999/1000 05/26/2011 D532 E6 )




_P?an”} fer thc m:txai F

'thereoi I, however; CTNY Member presents an Invesiment Opportunity 1o the Company, the

- provisions of Section 3.2 tiereof shall apply.

C17 CTNY Membér Serﬁ?.iéﬁs ‘Agreement

{a) CTNY Member shall pmwde (ot causé its: Affiliate fo provide) property.

: managﬁment and certain ‘other services to the Company o todhe apphoabia Investment Entlty in
‘respect. 6f ich Tnvestmedt. in accordance with the terms-of an. agreement subst .

form :of Exhibit € attached hereto between the Company (ot the apphcabie Tnvesiment Eat:ty)

«dnd C'I‘NY Membér {or an. Affiliafe therecf} ‘Bach such agresment is hergin referred o as tha
"‘CTNY \'Iember Scrvices Am‘eemeni

(b) Any strvicey fée obhgaﬁﬁn of the Campany or an Investment Entity:
pur::ua.nl 1o @ CTNY Member Sérvices Apropment shall be tredted as an expense of the Comparny:
that shall be: deducied in computing Aval able ‘Casli. and shaﬂ not 'be deéemed to. constifute a
d1sir1butwc sHare GE: ?mﬁts Qra Dlstnbunon detetumn of oapltal to CTNY Member:

: {c} SaIeIV with- regpect to Investments wblch Have been g]ocateé (1 &,
sourced"} by a real estate broker or agent employed in the ordinaty course of: business by CT’\JY
Member or an Affiliate of CT ora CINY Member, the Company shall pay to CTNY Mt
dequisition fee equal-to .75% of the' purchase price of such. Investment @pportunity (W}tlmut:
taking account of any ad;ustmenis «of itemisiof indome orexpense of such Investment) The:
Company shall pay to CTNY Member an acquisttion fee of 25% of the. purchase price of all

other Irvestrients,

T8 Anrnusal Budget arid Business_Plan; Annexed hereto as Exhlbﬂ D Is the izitial
annual. budgct of the Company {an “Annual Budget™) for the injtial Fiscal Year of the Company.
Annexed hereto as E)\hib' : 15_1ht: 1mt¢a}. busmcss plan C}f ﬂze Company {ar; Annual Busmcss

Member shail submlt fo Managmg Member fbr sts approvai (a) an_AlmuaI Budgeﬁ for such Fisc,al
Year inithe’ same torry as the prior Annuai Budget se,ttmg fcrih on af Investment b} Invegtme,nt

income: and expanse anti estabhshmg rcserves for cach such imfc:stmert and (h} an Annual
‘Business Plan for such'Fiscal Yeaitin the same form as the prior Annual Business. PIan, and
setting forth; on an Tnvestment by Investment basis, (i) a schedule of space that i3 vacant and
space leasey t:xplrmg during such year (mcludmg the square footage thersoﬁ angd (i) proposed
easing parameters-in réspect of ‘each 'such Invéstiment, noliding {A} rent per square-foot; (B)
lease. tenns mciuﬁing any- rancwal nghts or opnnns and (C} tha per Sqnare fcmt ami}uﬁt of tf:nant

Managmg Mcmbe,: shall appmvc or dlsappmvc sueh propcsﬁ:d -.Annual Budg f or Aamuai
s&pproval azld saggesnng

cf any Objcctmn Notlce, Managmg Member shall ‘, _hmﬂ = revlsed proposed
Rudpetor Anmuat Business Plan (as: appimable) 10. Mmgmg Member for its approval, 7
u'ae foregomg progess. shaii be: repeased- unfil “such time as an Anmual Budgert and Apmual

gt}
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;anmess Plan for such Fiscal Yca; bavc been appmw;d by Managmg Member At ali ﬁmcs
during the term of this Agreem _

‘1o implement the most-clorent, approved Anpial Bﬂdgat -zmd Annual Bus:ncé‘ Pian on hehalf of
‘the Company. If & Fiscal Year begins before the Annual Budget for such- Fiscdl Year has becw
approved by Managmg Member, then anti suc:h joint. appmval is obtained, the pricr. Annual.
Budgst skall continiie: to. apply, SUbjﬁCt to: (i) actuzl increases: for uncontroﬁable opetafing:
cxpenst: items (such as-real estafe taxes, insurance and 1tilities) and (i]) 4. four: percent: (4%%)
increase for all controllable operating. expensa itemns. Notwithstanding any contrary term sct
forth in this Agreement, prios to the Company’s acquisition;of any Investment, subsequentto the:
Initial Investment; CTNY Member: hall: submif “to Managmg Membcr for: s Approval:
amendments.and restatéments of the then-offéctive Anrinal Budget and Annual Busiriess Plan-of
the Company, to reflect the pending acquisl_ om. The' parties: shall consult with ‘each other i
good faith until such. time ag Managiiig: Mémber ‘has approved such amended and restated.
Annual Budget and Annual Business-Plan:

79  Matetial Defeult. Notwithstanding any confrary term set forth n this Agreeinent,
upon the occurretice of a- Material Default-with respect to CINY Member; Managmg ‘Member
may, in its solediscretion; (1) feveke: Ihc anli’mnty cenferred upaor: CTNY Member: pursudnt 1o

the provisions: of this Article VILto managu the day 10 day affairs of the: -Company, t6 propose
‘Major Decisions or otherwise pa:rtimpatﬁ in. the management or affairs of the Company and/or
{if) terminate any or all of’ the CTNY Membtr Services Apgreements.

TG Cimmg The Meémbers. hereb}’ autho;tze Jm K Lee, s Authorized S1gnaiory,
execute and deliver, on behalf of Setai Conmmercial Unit 4 LLC, ‘such doGuments as are rr—:quu:cd
for Setai Comimercial Unit 416 ¢lose anthe: acqumuon of the Tnmai Iavestment.

ARTICLE VIII
RIGHTS AND OBLIGATIONS OF MEMBERS

8.1  Limitation of Lisbility Except as otherwise required. in the Act, -the. debs;,
obllgatmns and Habilities of the Company, whether aﬂsmg irv contract, tort or otherwise, shail bf:;
solely the debts, obligations and liabilities of the Company; and neither'of the Members nor the
QOrpanizer shall be obligated personally for any. such debt, cbhgaﬂarz or liability of the: Company'
solely by reason of being the Orgamzer 2 Member or pm:mpatxng in:the management of the:

Company.:

82  Menbers Standard of Care, The failure of ‘the Compiany to observe any
formalifies or reqmrements telating to the: exercise of its powers.or management of its business
or affairs under the Act.or this Apreeiiient shall not be grounds fori Hmposing personal liability oo
the Members for liabilifies ‘of the Comtpany. In discharging ifs- dutlcs hereunder a5 Managing
‘Member, Managing. Membér and ity officers and directors shall be fully protected in relying in
good faith upon the' records. rf:quzmd to be. mainteined under -Article IX hereof and’ upoz: such.
'mfonnanon, opinions; reports or statenients by any of their: mcmbers thelr agerits, or any other
Person, ‘as 1o matters Managmg Member-and its Uﬁ}cm or directors réasonably believe are
within suoh other Person's: pmfessmnai or expert competenice and who has been seiectcd with
rf;asanabie care by ot on: behalf of the: Company, mcludmg inforsiation, opinions, Teports or
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stafergents as 10-the value and amotnt of 'the assets; Ixahlht:es profits of losses of the Company
or any ofber fa;cts pf:rtment tc the. existence: and amouit: of assets ﬁ'om whxch Dminbuncns o

‘Members might properly be paid. No Mamber (or any Meriber's officers or directors). shall be
liable to the Company, ‘expept for actions or omissions ot subject to indeminification heréundet
pursuant fo Section 8.3 hereaf Any liability- Jncurrad by any M{cmber (ot such Member's

-officers ‘or directors} that s ‘not subject to mde.nmﬁcaﬁon herevnder pursitant to: Section 8.3
hf:reaf shall b Timiited to sugh Person's direct of indirect interest in the Company.

83 Indeémnificaden:

{(a) ‘The Company shall indemnify - and hold harmless all Members and their
tespective Affiliates; and all members, partners, r‘,presenfatwes board members, officers and
difectors of such Méniber and/or its Affiliate (mew'dualiy, i (_:h case, a’n‘ "Irdemmtée"}, o the‘

demanda ach{ms suns, or proceedmgs (collectx_veiy, "Li‘&blilEZE‘a‘_ ; wheﬂ:er czvxi, cnmmai
administrative or inv csugatwc, in- which the: indemnitee. may be fnvolved; or- threatened 1o be
mvolved asa party or. atherwise, arising ‘ot of or incidental to: the business or dotivities of of
telating to the Company, regardless of whether the Indemnites continues to be 4 Méinber or an
Affiliate thereof, or-a member, par!‘ncr rcpresentaﬁves board meinber, an officer or a director of
‘such Mcmbur and/or ity Afﬁhate at the time any Such 11ab1hty OF expanse s paid ot inenmed;

; pmvxded - However, that this provision shalt not eliminate or fimit the Eiabﬁxty of an Indemnitee
Tor Liabt

lities which are determined by a final, non-appealable order of & court of competent
jurisdiction to have: been pnmarﬂ},‘ caused. by such. Indemnitee's frand, bad faith, ETOSE
negiideﬁce wﬂiful fniseonductor'd material bréach of the terms of this ﬁgreement

- &) Expenses ircurred by ‘an Inderinitee in dcfemlmg any claim, demand;
action, suif; or prﬂceedlﬂg subject to this Seiction 8.3 shall, from time to time, upon request by the:
Tidemmitee; be advanced by the Company prior to the: final disposition of suchclaimm, demand
action, suit, or proceeding upotireceipt by the Company of e satisfactory undertaking by or.on
behalf of the Indemnitee to repay such amou, if it shall 'be determined in a judicial proceedmg
or s bmdmg arbitration that'such Indermmitee is ot entitled to be indemnified as anthorized in

this Section 8:3.

Ae) The indemmuification provided by this-Section 8 3 shall be in addition to-
any ‘other r;ghts to- which an. Indemmtee may be entitled. under-any agreemsnt vole of the
Merrbers, ‘as & matter of lawor cqumr ot otherwise, Both a5 'to an action in the Indemnitee’s

-capacity -as 2 Memiber or. any AT Hate thereof, or at.a tember; board member, 4 officeror a
-director of such Affiliate, @nd as to an action in another ca;;amty, and shall conlinue as to an
Indemnitee who has ceased to serve iy such capacity 2 and shall inure t6. the benefit of the Heirs;
_Sucasssars assigns, and administrators of the Indemnitee: .

(dj  The Company may purchase and mamtmn insurance o behalf of the
Members and such other Persons as Managmg ‘Member: shall determine: agamst any hahizé}f that.
gy be asserted against or expense that may be incurrad by stich Persens in esinection withthe

;fot‘rmg of interests in the Company or the business or activities of the Compaﬁy, regardiess of
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- whether the Company would have the power -._té;';‘n'&emz;iﬁfi ‘such Pcrsensaga]nst such f’ﬁébﬂiﬁy
under the provisions of this:Agreement.

(6)  An Indemnitee shail not be denied ndemnification in whole orin part
under thls Seétion 8.3 0r otherwise by reason of the fact-that the Indemnitee had an interestin the
transaction with Tespect to which the mdermuﬁcaﬂan applies if the transzction ‘was cherwmc
permifted or not expressly. pmhlbxted by the ferms of this Agreement

(ﬂ The pmusmns of his Scction 8.3 are for: thf: ‘benefit of the Tndemmtees,_
their hexrs sticcessors; assigns and administrators and shaﬂ ot be deemed to create any fights
for the benefit of any-other, Persons.

84 Lackof Authotity. Exceptas otherwise cxptessly provided herein, no Meinber in.
its capacity assuch'has the’ auxhomy of power fo det for or'on’ behalfof the Company, fodo any-
aci-that would be binding on the ‘Company or to make any expeniditires on. behalf: of the
Campany The: Members hereby: consent o the-exercise by Managing Member and CTNY
Meinber of the powers respectively conferred on them by this Agresment.

25 NoRight of Partition. No Member. shall'have the right to seek:or obtain Comipany,
-property, orthe right to own of 11se particular or individual assets of the Company,

ARTICLEIX

BOOKS: RECORDS ACCOUN TING AND REPORTS

9.1  Records and Adcountirig. CINY Member shatl keep, or calse’ to-be: kept,
ﬁppropnatc ‘Books and records. with- rc:spc:ct 10.the Compeny's business, mcludmg all books and
Teguids necessary {o pmwde any information; lists and copies of documents rcquued 1o be
provided pursuant 16 Soctjon 10: T or pursuant 1o applicable Taw:  All decisions as to acmunﬂngi
raters, except as specifiedily pmwded 1o the contrary herein, shall bs made by Managing
Member: All books and records of the C.Dmpmxy shall be suhject to review and inspection by
any; M.cmbcr during normal buginess hours.

9 2 Fiscal Year. The Fiscal Year-of the Company for financial, accounting, federal
state aud local income tax purposes shall be the calendar year.

93 Reports.

() No later than ninety (99) days afier the. end 6f each Fiscal Year during the
term of this Agreement, CTNY Member shall cause the: Company s acoountinits-to.deliver to the
Company and to each Membera financial statement in respect of the | npany and each:
Investment in respect. of such Fiscal Year. Unless requested fo the cof ary by Managing
Member, such financial statemeﬂt Shﬂll be maudited The financial stiternent shall contain &
bilance sheet as'of the'end of the Fiscal Year in respect of the Compariy and cach Investment,an.
incomhe statérient and statement of cash Tlows'and a statement of changed in. Membcr:s equity for’
such Fiseal Yean
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: (b} No later than ﬁftea i (15). days afier the énd of each calendar guarter
during, the teon of this Agreement, CTNY Member shall prepare 1éperts in respsct of such
quarter (1) itemizing; on #n’ Investthent by Thvestment basis; all revenues and expenses of the
Company, {ii) serting fofth, on an iteni’ by item basis; all’ {:aprtal expenditures of the Company,
{1ii) womparing, on an ‘Investment by Iivestment basis, actual Tevenues and expenses for such
perivd 10 budged revenues and’ expenses and {iv] describing, on an Investment by Irm:siment.
basis, (A) material dontracts or agreements concluded by the Company o ‘an Investment Bntity,
(B) the progress of any- constructlcn renovation orfepair indertaken at any Invesnncnt V»hl(ih 2
real property and ) such other information as Managng ‘Member reasonsbly requests pnor kel

the expiration of the apphcabie caiendar quarter..

9.4 Accounting Firm. The Members agree that the accounting’ fmn for ths Company
shall be Berdon LLP. The appointment of any other accounting firm shall be a Major Décision.,

95 Mestings. Meetmgs of the Members shall be held at the: prmmpa.i office of the
Company or at stich. othér place as may be: d%lgnated in theé notice of mcctmg by Managmg
Meniber,  Both the frequency and formalities With: respect to' the conduict and records of such
meetings: shall be matters swithin the reasonable discretion of Mmlagmg Member, 5 ch.meetings
may be catled by Managing Meiiber on at Jeast five (5) Budiness Days' prior written notice of
the fimé and place of such meeting: A notice or waiver of notice need not. spcc:fy the purpose of
any regular or special mcehng of the Members: The Members may patticipate a8 mesting
throtigh-the use of conference: telephones or -sirnilar communications equipment as. long asall
Members parfficipating in the meeting ¢an hearoné another, Particlpation in & meeting pursuant:
o the: -preceding sentence gonstifutes presence. in. person at the meeting. Any aclions of the
Company ay be taken without a mieeting ifa written consent setting forth the action so, takenis.
signed by M&nagmg Member, -Such vonsent may be in ont instrument or in several. instriments.
and shall have the same force and effect.as an.action so taken ata meeting held on the effective
date so certified, Coplcs of all-such written consents shall be sent to each Member..

ARTICLEX
TAXMATTERS

0.1 Classification: The Company shall be classified and treated for-all purposesasia
disregarded entity far. federal, state and local i income tax purposes: Nerthf:r Member shall have
any authomy to charige such clagsification.

102 Prf:paranon of Tax Rﬂh}:_ms CTNY Member shall arranpe for the preparation and
tirely fling of all returns required to-be filed by the Company and shall deliver to Managing
Member copies of any suchreturne sufficiently prior to 1he f filing of the same (but in any event
no. Iate,f than forty ﬁvc days beforf: a.ny suah .ﬁ g would become dshnquent} for Mamgng

103  Tax Eléctions. The Taxable Year shall e the Fiscal Year, unless: Mendging
Member shall determine otherwise in compliance with' app]tcablc laws: Managmg Member: s_haﬂ
determine whether 1o make: or revoke any" apphcabiﬁ clection. pursuant to the Code:. Each
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‘Member. will upon request supply the information necessary to give: proper effect to such
election.. ' ’ S

104 Tax Cﬂﬂlﬁﬁ’éﬂiﬁi Maﬁagmg Member is he;aby demgnated the Tax: Matters:

Member: and is authorized and required to-represent the Company {at the Company's expense) in.
gonnection with all examinations of the Company's affairs by tax’ authorities, including rasiﬁung_i
administrative and judicial procesdings, and fo'expend Company fumds. for professional services:

and costs associated therewith, The CINY Member agrees fo cooperate with Managing Member
(mciudmg, W:Lthcut u’an, del;vcrmg such docamcnts and other znstrmnents te Managmg;

aﬂ thmgs reascnabiy requasted‘ by Managmg R&:‘;mber with, respect to the conduct Qf stch.
proueedmgs

ARTICLE X1
TRANSFER OF MEMBERSHIP AND THE
W@M@i&&

.1 Transfeis of Membcrsh! Interests; I'ac:\ Meamber- may- withdraw or ‘resigH Irom the

Company except &5 provided in this Mfcle X1, Tn addition, except as éxpressly set foﬂh inthis -
Article - XI, no- Member may- sell, assigm, trangfer, moﬂg&ge, pledge, charge or otherwise
:encumber or effect 2 transaction with similar ecoromic effect or intent, Gt contract to-do. or
spermit any of the foregeing, directly or indirectly, and. whether veluntarily or b}* operation of law
’ (co]?er.}t.wely referred to.as:a "Transfer”) aary part or-all of its interest in the:Compahy, except-that

Transfers among the beneficial owners.of the Members shall. be permitted provided that, ‘with
respect t0- CTNY Member, the CTNY: ‘Member Principals st all times controf and beneficially

OWII, (mchzdmg ownership through family trusts or:similar vehicles) not less than 51% of the

economic interests In CTNY Member; provided; however, at the death of - any, CTNY Member

.Prmvlpai Such Peison's beneficial ownersh:p ihterést mey pass fo his heirs. Any attempt fo

effect any'of the. f_brt:gomg ‘prohibited actions shall be void and, in acidltlon 1o other rights and
remiedies at law and in squity, the Company shall be entitled to njunctive reliel enjoining the
prohibited: dction. The: Members expressly ackunowledge that damagﬂ at faw would be. an
madequate remedy for a breach or ‘threatenied breach of the proyisions comcerning transfer set
forth in'this Apreement. The gmng of consent or apprUVal by Managing Mcmber or Mersber
réquired under this Aﬂtcle XEin any oné ot fore instances shall not Gmit or waive.the need for
such consentor appmval in-any other of subsequent instances, Notwithstanding anything in this:
ArficleXTor this. Agreementto theconirary, without the. prior: appmval of the other Members, no.
Member shall have the right 1o effect: any Transferof its interest in the Company. ifsuch Transfer:
would catise the Comipany 1o ferminate under appligable law, if'the'transferee (or) i the case 6f a4’
transferce. that {s-a p&ss—thmu‘,h entity, its-owners) Ls;gcnera! 1y exempt from federal incomre tax;

or if the Tranisfer, in the dpinien of counsel to the Compary, may constitite a vielation'of dny-

state’pr federal secunﬁes faws:

11,2 DMR .Member Transfers. Notmﬁls*andmg anything: contained : herein 16 fhe-

‘confrary, Transfers of dlrect Gr. mduem beneficial interests in DMR Mesmtber shall mot be subject
‘to the restrictions on’ Transfer set forth in Section 11.1 hercof, provided that-at all times.

Daclamtmn Management & Resestch LLC andfor Manglife Financial Corporationi 0F ofie or
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‘e transferes: agreeing to.be Bouid.

‘Memsber, |
-4 Memb

mere of their resp-ectwe ‘Affiliates retaing. controf (as ‘defined in the dcﬁmimn OI‘ Affi II&B} of
DR Member

11.3  ‘Substitated Members. Any permitied transferee of a Membership Interest except
fora Transfer pennitted under Sectiori 11,1 above shall become a Substituted Membet caly upoti
2 ali the terms and conditions of the articles of organization
and this Agrcemﬁnt as then in cffect, Tnless and unfil a transferee is admitted 2s a Substinuted
a'n'an_feree shall havc no right to exercise any of the powers, rights, and pnvﬂeges of
‘ 1be ‘has transferred-all of its Membership- Iterest shall cease
to bea M&mb pron transfer of {he Member's énfire Membership Interest inaccordance with the
prawsmas of this Article XI and: thereaﬁer shall have no further POWETS; nghts and pnvﬂf:gss as

‘@ Member hereunderexceptas. provided in- Section 8.3.

114 Lender Consent. Notw\ths‘randmg a.nythmg to the: Qonirar\f in' fRis Article ;e

Member may not trangfer, sell or assign its Membership: Interest; or cause any Investment Entlty

to-sell:all or any portion of the apphcable Investment, if the same would cause a default under

any:’ Eoan Decmnfmts

115 Transfer Tax. Bach Member shaJI_bcheqpanmble for any realty transfer tax or fee;
mcludmg penalties and inferest thereon (hereinafier; “Transfer Tax™), payable by virtue of any
direct ' or indirect “Transfer of beneficial interests in ‘such Member or Qs Afﬁhatc{s)
Notwﬁ:standmg any .contrary term set forth iy this Agreement, if Transfer Taixg 48 parnaliy
payable by virtue of prior Transfcrs (,Wlmch Transfers ‘were exempt from taxation by reason of
the-application of any aggregation or like rale), the portion-of such- Tranﬁ er Tax allocable to-
pm:)r Trarisfers:shall be bome by the Meinbers having effectuated the prior Transfers; s if such
prior. Transfer themselves had beén siibject to Transfer Tax; If a prior Transfer Tesulted in a.
Person ceasing 1o be a Member of #ie: Company, Transfer. Tax.shall be borne by the Member
who susceeded 10-the interest of such Person.

1LE o Ri' tfo Withidraw, No Member shall have the right'{e resign or ethcmxsc
withdraw from the Company without the express ‘written consent of'all 6ther Members:

DISSOLUTION AND LIOUIDATION |

120 Events Causing Dissolution. The Company shall be: dissolved and its affairs
wound up upon the first to ocourof any of the fallow;ng cvents:

fay. the Swritteri consent of all of the Mcfnbcrs to dissolve and Wmd up the
affairg: of the Compan},

: (b},  the sale.or othier disposition by the Company of all or substannaﬂv ail of
the: Company Assets and the collection of all amoumts derived from any such sal¢ or other
dxs osttion, mcludmg all ameunts payablé fo-the-Company under'any promissory notes or- other
vidences of md&btcdness taken by the Company and the satisfaction of contingent Habilities of
ihe:Company ini conngction with such sale or other: isposmgn (unless the Members shall electto

distribute such indebtedness to the: Members in liquidation);
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(c) “the: oscumrence  of any event thai, under the Act, would cause. the
rdlssolutmn of the’ Company or that. woiald miake it urilawfal for the business of the. Compary to

‘be. commuad

(d):  the: Bankmptcy, dissolution. or liquidation of 4 Meniber; provided,
hewever, notwithstanding the foregoing, ‘upon. the Banla'uptcy, dissolution or lig idation of 4
_Mamber, thit ‘other Membets miay continiie thé Company upon. the consenit of each such Member;
ar

(e) the retirement, tesignation. or otier withdrawal of & Member, unless the:
remaining Members consent 1o continue the Company.

For the purposes of tms Agrecment, the term-"Bankruptey” shall mean, and the Member:
shall be deemed "Bankrmupt” uporn, (i) the entry of a decree or order for relief of the Member by a.
court.-of “competent jurisdiction in any involuntary case: mvolvmg ‘the. Member under any -
bankfpfey, msolvsncy, or other similar law now’ or hereafter in effect; (u} the appaintment of 3
receiver, hqnidator assignee, custodian, frustée scqucstrator or other similar agent for the
Member or for any substantial part of the. Me 's assels or property; (iii) the ordering of the
winding up or liquidation of the Membet's affairs, (iv) the filing with respectto the-Member of a
petition in. any stich muclmﬁary bamcruptcy ¢case, which petitior; remains undismissed for a
period of ninety (90) days:or which is dismissed or suspended pursuant to Section 305 of the
Federal: Bankruptc}' Code (or any ‘corresponding provision of “any fiture United States
Bankruptey ldw); (v) the (:Dm.mmcement by the Member of a volunfary case under any.
bankruptey; mselvcncy, or ‘gther simil ] or hereafter in ¢ffect; (*ﬂ} the consent by ik
Member o the enity of an order for relief in an mvoh.nta:y case under any-stich law or fo the:
appointment of «or taking possession by recgiver, liquidator; aSsignee, frustee, custodiar,,
séquestrator; or-other similar agent for the Member or for any substantial part of the Membex‘s
assels or property; {3 e miaking by the Merriber of any general assignment Tor the benefit-of
creditors; or (vill): the failire by thc Member genérally to'pay.its debts assuch debts become due,

122  Liquidation and Termination; O disselution of the Company, Managing:
Member shail selecta Tiquidator. The: liquidator shali pmceed diligenitly to-wind up the affairs of
the” Company, sell ot otherwise hqmdate all of the assats ‘of the Comipary and ‘tiake findl
Distributionsg as! “provided herein and in the Act, The costs: of hqmdatmn shall be borne as a
'Ccmpany expense; Until final distdbution, the hqmdators shall continue fo-operate the Cﬁmpany :
Assets with.all of the powet and authority of: Managing Meénmber. “The steps to be accomplished
by the liquidators-are as follows)

(a}" as promptly as. possible after dissolution and apain after Fnal Hquidation,
the ]:qmdators shall cause a proper accounting to'be made by & recognized firm -of certified
public accountants of the Company's assets, habxlrhe;s and operations: ﬁlmugh the last day of the
calendar mionth it which. the dissolition occirs. or the final liquidation. is completed, as.

apphcable*

. (by  the liquidators shall cause the notice described in the Act to-be mailed 0
cach lcnown creditor of and claimant against the Conipany in the manner described thereunder;
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{c) the liguidator shall .causc all Company: Assets 10 be: dlstnbuted inthe
foi]ﬂwmg order of pﬂﬁnt}’*

{) To the payment of debls and liabjlities of the Company other than.
debits 1o any Menibers who #te creditors of the: Company, and the expense of
Tiquidation;

(ify  To the setting up of any: reserves Which Managing Membet miay
deenr reascmably necessary’ for any contingent or ‘unforeseen | Habilities or
obligations of the Company;

(#): To the payment of accrued, unpaid: ssrwccs fces due ‘pursuant te
the CTINY Membier Services.Agrecments; and.

(iv) Tothe. ’V.{e:mbcrs as pmwded in Article VI hereof,

: (d) Upm fhe tiutial congent of all Members; assets of the Company may be
distribited in-kind to the Membersiin the mahnér Sct forth. in {he previous: seitehce “using
valuation mechanisms which must be. mutually agreed upon by the Members. The distribution of
‘cash andimr propertv to each \&ember in accardancﬁ mth the prcv:smns of thzs Scctwn 12 2
dxsmbutmn 1 cach, Mﬁmber of ifs mtarest in. ﬂlc Company :-md ail the Company's property apd
constitufes a‘compromise to” which all Members have consaﬁn:di_ fthin the meaning’ of the Act.
To the extent that a Mémber retirns funds to-the Company,-it has o clainy against ‘any othier.
Member for those finds.,

IZJ Caneellation Certificate. On completion of the distribution of Company Assefs as
'provu‘ied hermn., the-Company shall be terminated (and the Company shall not be terminated
pnm‘ ta :such time), and Managing Meinber {or such-othier Person: or Persors as the Act-may
require ot permﬁ) shall -file-a vertificate of cancelirmon with the Dcpamncnt of State of Newy
York, cancel any otler ﬁimgs made parsuant o' this Agrcem'ent that -are or:should be canceled
and take such other actions-as may be necessary fo terminate the: Company: The Compaﬂy shal]

be deeimed to continue in existence for all purposes of thiy Agréement until it 38 ferminiawsd
pursizant {o ‘this Section 12.3.

124 Reasonable Time for Winding Up. A reasonable time shall be allowed for the.
-erderly ‘winding up of the business and affairs c_:f the Company and the liquidation of itg assets
pursiant to this. Artitle XI1in order: to minimize any losses ‘otherwise attendant upon such
wicding up:

125 Return'of Capital, The hqmda‘cor shiall not be personally lisble for the return of
;Cmﬂﬂ Contribufions: or any ‘portion thereof (ﬁ; being understood that any such return shill be

.made salely from Compary Ass&ts)

ARTICLE XI1I

GENERAL PROVISIONS
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131 Confidential Information. Each Member fecognizes and: aelmowwdges'that _1t-
‘may have access 0 certain confidential and proprictary information and, trade secrets of (i)
-ether Members: and their: Affiliates and (i) the Lompan and the Investnrent Entities, inchiding,
‘bt not limited to; confidential information’ regarding identifiable, specific and discrete business
‘opportunities: being purstied by the Company: and the Investment Entiti ;.and confidential
information :concerning the non-Company ‘related business and affairs of the other Members
,fcﬂilsctwefy the "Conﬁdentxai Infonnauon“) Each Membcr (on behalf of 1tself and zts

_ pcrrmttad harcunder or: re,qmrcd b}f Iaw 1t WIH not; dunna or aftcr th:: term of this Agreement,
-whether through an Affiliste orotherwise, rake: cgmmerczal or proprictary advm:tagc ofor pmﬁf
from any Confidéntial Information ordisclose Confidential Infon ",ruon to any Person for any
‘reason’or purpose whatsoever, except {1} fo-auihorized reprf:scnta_ os, agentsand employees of
the Company or' the Member of as otherwise may be propet iny the coutse of Jperforniing such’
Members cbhgatmns or. enforcmg such Memhers nghls undf:r Ehls Agreemcnt (11} as part Gf

be rﬁsclas::d b} ardf:r af a. cnurt {}f cornpetmt junsdﬁ.cﬂcn, admmstrauve agency or"
governmental body, or by subpoena, summons, of' legal process, or’ by law; ritle or. regulation;
pmwded that the Member required to make such disclosure shall prov;dc 1o the other Members
prior writtés notice. of ‘any such disclosure and ‘gw opportunity to respand to”or quash such
,r&quest for dlsciosure Addmonaﬁy, each I\«'lember agrees that 1t sha!i' maintain the

such Mambﬂr g dac:mncm r@tﬁﬂtmﬂ pohcy G maintain rccords of such-Conﬁdantxal Informatmn_
With réspett to any Investment’ Opportunity presented to the: Company: that is stubject to a pre-
existing. ccnﬁclem‘lahty agregment, the Members agree- thal; to the: extent:the lerms of such
confidentiality agreement -comply. with the: farcgomg provisions in réspect::of. Confidential
Information; they will' comiply with the terms of any such confi dentiality agreement, provided
copiesi iof such confi identiality agreement | have been delivered to'the Members-and all. appropnatf:-
parties.: Inthe event of a breach or # threéatened breath: by a Member of any: matenal ‘provision of
this Section 13.1; the Company; in addition to the remedies made available to it.as a- miatter of_
faw or in equity; may seek.an injunction to restrain such Member from: d1sclosmg OF lsing; in
whole:or in part, sny Confidential Information,
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.fuﬂ powar and auﬂlcmy in }us or xts name placs and stead, to axecme, swaar te a\,knowledge

13 2 Pewer nf Aﬁﬁmev Each Member hereby consixtutcs and appomts Managmg

deliver, file and record in the appropriate public offices all certificates and other instruiments dud

4]l amendmenits {hereof which Managing Memiber deéms appropriate or nacessary 1o form,
‘qualify, or continee the qualification of, the Company, as a limited Hability company in’ the State
‘of Delaware and in all: other jurisdictions in which the Campany may. conduct business or own

property ‘and all instrisents relating to the admission, Withdrawal or ‘substitution of any. Mesiber
pursuant 1o Article: X hereef, to the extent perm;ttad thereby, provided thiat none of the

foregoing contemplated events have a material adverse: efféct on any Member. The forepoing

potwer: of attomey is irrevocable and coupled with an inferest, ‘and shall survive the death,.

disa xlzty, incapacity, bankruptey or insolvénéy of any Member and the transfer of all orany

portionr of his-or its Membership Interest and shall’extend 10 such Member's heirs; suceessors;
&ssigns-and personsl :cpresentanvcs

133 Title to Company Assels, Comparly Asscts shall be c_l_eemtd to be-owiied by the:
Company-as an entity, and nio- Member; individuaily-or cotlectively, shall have any ownership:
interest.in such Company Assets'or any portion: thereof, Legal title to:any ‘or all Company Asscls
may be beld in the name of the Company or o1i¢ o more nominess; as Managing Mermber may-
determine. ALl Company: Assets shall. be. recorded asthe property of the Compan onits books
and recnrds , irrespective of the name in which 1ega§ title to such: Csmpany Assetsis held.

’,13 4 No’ﬁces Any-and all riotices, demands, consents, approvals, offers 'e_lect!ﬂns and -
other canmnmmatmns required. or permitted under this Agreement shall-be: detriec 'adcqumdy

given:if in writing and the same shall be delivered either in hiand or by mail or FedBEx or similar-

dress set forth on
if by matl), or with

expedited commercial carrier; addressed to the. recipient of the notice as ity
Schedule 1, postpaid and regmtarcd or certifisd with return receipt. requestc'

ail. freight charges prepaid (if by FedEx or sinsilar carrier). Al notices réquired or permitted to-
be sent hereunder shall be deemed 1o have been. given.for all purposes of fhis Agrecment upon
< “fhe date of acimaw‘ﬁedg&d receipt or i all other cases, upon ‘the date of actual receipt or refusal,

except ‘that whenever under this Afreement a notice is efther rccmved on a‘day thatiis ool g

‘Business Day oris required to be defivered onor bcfcre a specific day that is nota Busiriess' Day,

the day of rcbc;pt'or reqmrcd dx:hvery shall automaﬂcaﬂy be extended to the next-Business Day,

f\fo‘mihstandmg the foregoing, any notice given after 3:00 p.i, Eastern Time on-any Bisiness
Dy shall be- deemed to have been given on the next. Busmess Day

fi 35 V'.B.if}'d—in- :Efft‘:ct; “This Agresment shall be binding upon and inute to the benefitof
the parties hereto and their Liefrs, executors, administrators, successors, legal fepresentatives and
pmiﬁedﬁ assigns:.

13 ¢ Creditors.. Nong of the’ prcmswns of this Agreement shall be for the benefif of or
¢riforceable by a,ny crechmrs of the Company, anid 16 creditor who makesa laan 1a-the Ciompany
may have or acquire at any time as'a résulf of making the Toan any direct or indirect interest in.
Company Profils, Losses, Distributions, capital or property other than to. e ektent,, if any
perniitted by the fesms hereof s a secired creditor:.

' 30
1P 6307579 v.6 #900HE000 052672011 85152 FM! .




13,7 Waiver. No failure by any party to isist iipon the stfict performance of any
‘covenant, guty, agreement or condition -of this Agrcemem ot o exercise any right.or rc-ncéy
congequient ipon 3 breach thereof” shal] constitute a waiver of any such breach or any other
covenant, duty, agreement or condition, *

13.8 Counterg . This Agreement may be executed in separate cotmforpaits, each of
which-will b& an original and all of which together shall constitute one and the'same agreement -

binding on all the parties hereto.

139 Applicable Law, The laws of the State of Delaware will govam afl wsucs

cnncermng the relative: rzghis of the Ce-npany and. its Members, and af} .other questions

concemiing the construction, -valldity and’ interpretation. of this Agreement will be. exercised- by
the mtamai lawy, and not the law of conflicts; of the Staie of Delaware.

13 10 Ipvalidity. of Provisions. If any proVision of this Agreement is or becomes
.mvahd iliegai or uﬂcnfwecab]ﬁ: m any rﬁpect, thc vahdﬂ}, ]egahty and enforceability of the

13.11 Further Action; The parties shall execute and deliver all documents; provide all.
information and take or refrair from faking dotion a8 may be necessary-of appropriate fo achieve
the purposes of this Agjeement.

1332 Integration.  This: Agreement, togethcr with the ‘CINY Member Services
Agreemenis constitites the entire agreement among the pafties hereto pertaining to'the subject:
matter-hereof and; except to the extent that any agreements and: understandmgs are mwrparatcd
herein by referenice, supersede all prioragréements and’ unde:ﬂtﬂndmgs p&ﬁammcr theratn,

13,13, Remedies. Each Member shall have: alt rights and Femedies set forth in this
Agreemientand all nghts and remedies which such Person has. been pranted at any time tinder
any other agreément or contract and all of the nghts which such Personhas underany law, Any
Person having any rights under any provision of this Agreemient of any ofher agreements.
ccntemplated ‘hereby shall beentitled to enforce such nghts specifically {without peshng a-bond
or other security); ‘to-recover damages by reason of any breach of any. proviston: of this-
_Agreement and to exercise all other rj,ghfs granted by law,

13.14 Descrintive Headings, Inferpretation. Amendments. 'The deseriptive headings' of
this Agreement are nserted for convenience only and do-pot:constitute a substantive part of this
Agreement Wbenwer requu‘ed by the c:ontext any pmnoun used m th:s Agmemeﬁt sha!i

pronourrs and verbs. shalE iticlude. the plureﬂ and vice versa. The use ef the word mcludmg m
this Agrecment shall be by way of cxamplc rathér than by Hmitation. Reference 1o any
‘agreement, document of instrament means such agreement; document or. ‘instrument 4§ -amended
or otierwise modified from time to time in accordance twith the. terms thereof, and if applicable
hergof, Withont limiting the generalﬂy of the immediately preceding sentence, nio smendment or
other: modification o any-agreement, - doctrient .ot that: feghires | the ‘consent of any Person
pursuant to the terms of this Agreement will be given effect hereunder unless such Person has
consented in- writing to- such amendment or modification..  Wherever required: by the context,

. _ 37
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referénces to aFiscal Ysaa_; shall refér 10'a portion thereof. The use.of the words “or;" cither" and
Hany" -si.haiii n.e_i.br.: gxclusive:

.(pmvxded thaf in the e#ent cff any such reqmred dxsclovs'm‘e “thc dxsclosmg Member or the .

Company shall give the other Membess advance notice of such disclosure),

13,16 Br{)kers DMR M{:mber dnid CTNY Member gath represent and. Wa_rrani that fio

‘broker, entity or other person has acted as financial adviser-or been involved in the trangaction

cnmcmplal'ed hereby and that no commissions, finder's foes or-other compensation is dug any:
‘brokers, entities or other persons with regard to theé transacti

action$ contemplated by. this Agreement
{excepting commissions, finder's fees or other compensation | which thay hereafier bésome apreed

wpon: by ‘the Company on account: of ‘an- acquisition or disposition of, ‘or other- transaction

involving, any Investriient or ivestment Enﬁt})' Each party hereby agrees to mﬂemmrjf, d nd
and hold harmless the other from and against ¢ 3, Gc'ﬁ,:bi'.-exjieii’se'Qihtiﬂding, : ed
to, reasonable attorneys’ ‘fees: and comxmssmns) resulting from any colaim for My SucH
issions, finder's-fees orother compensation by an broker, entity or other person based- wpon:

such péiiy §auS, .

13:17 Approvals. "All consents, approvals and. other matters -of similar import required.
pursiant to: the terms of this- Agreement. shall be in effect only if in wnhng signed by the party

sought’ to be batd.
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IN WITNESS WHEREOF, the undersigned have executed ot catised 1o be executed or
ihe:r behalf this Limited Iiability: Company ‘Agreement as of the. daite first: written-above.

HE 6407979 ¢ 5 #9995 9/1000 05/26/2011 0531 P
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MEMBERS:
MANAGING MEMBER:

DMR CRE OPPORTUNITY FUND 1 LP;
a Delaware limited partnership

By Declaratmn ?viaﬂagement and Rebaamh

CTNY INVESTORS 3; LLE,
a New York limited Habi lity company

By:

Namc
Title:




TN WITNESS WHEREDE, the undetsignoed have executed;

taused to be execuled on

‘their belialf this Limited-Liability:Comparty. Apreement as-of the date first written above,

FiF 8457979 v.6 #39959/1000 05261201 1 US32FM
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SCHEDULE 1

‘Percentage Interssts and Capital Contributions

1 Aggregate Initial 1

| Capital | Percentage

Name and Address |  Contnibugions 1 Interest =~ -
' R I T TR esn -

| DMR CRE-OPPORTUNITY
FUNDILP _
-olo Declaration Manageinentiand,
‘Research LLC '

| 888 Seventh Avenue

! New York, New York 10106
Atiéntion: Jin K- Lee-

o

L CINY INVESTORS 3 LLC.
cfo Cassidy Turley

| 40°'East 527 Street

| New Yerk, New York, 10022
| Antention: Anthony MeElroy:

oo Schedule | ~Pagel
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SCHEDULE 2

‘CINY Member Voting Shareholders.

CINY INVESTORS 3 MANAGEMENT, LLC.

. o _ Schedule3-Papel
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EXHIBIT A

Investment Notice Requirements

T minary Information.

A ‘When ‘CTNY Member recommends an. Investment Opportunity for
'cmmderatmn by Managing Member, CINY Member shall: ‘prepare and 'submit 10 Managing:
Member a. package of information ‘with respect thereto in ‘stch form as Managing Member may
-fmm time to time reasonably approve; which shall include; in addition 10 the other information:
reqiired pursuant to’ Section 3.2(a) the following {collectively, the “Preliminary Information").
(subject 10, avaﬂa}s:hty constraints with ms*}scz o mortgagcd properties or other distrassed:

Properties):

(1) aterm sheet Ldentxi'ymg and describing the Investment: Opportunity:
pasy genml terths, inchiding (2) ‘2s o dll Properties, the ‘owriership, location,
zentable area, tenant and lease status and overall copdition thereof and - cﬁntmnmg
such information: with respect ‘te the relevant miarket ‘and the- demographics
thereof as Managing Member may reast}ﬂ,abiy request el (b) a5 10 miorigags
lodns, both's: summary of ¢ halance, econoini¢ terms ‘and petformance status-of°
the loan and informaiion as o the: morfgaged property. comparable to-{hat required
for Properties;

({iiy an ouﬁme of - the cantf:mpiated acguisition” strategy’ (; €. f' the
proposed dr:pz}s:t and closine schedule; leverage forms (as applicable); vaLuSltiUIl
price and acguisition schedule and similar. matters);

iy a pmhmmary form of a budget {the “Apquisition Budget”) setting

Forth the -estimated timing znd: amount of all projeeted third party dile diligetice

and: ‘acguisition expenses associated with all stages of the proposed acqmsmon

mcludmg title: review, appraisal costs, Jegal expenses, structural reviews dnd
environmenial work::

{w) preliminary ‘economic projections {current year and:the first five
(53 yedrs f{}ﬂQng sach-acquisition) for the Tnvestment Opportumty,

(v) a preliminary ol of the strategic business plan for the
Investment Gppor‘;um’ty,

i) amarket survey and comparable analysis;

(¥if) arest roll;

{¥iF) property phofographs and, to the extent availuble, aerial
phomgraphs
(%) CINY Members recommeéndation on the terms and coriditions for

acquisition of the Investment Opportunity;

ExhibitA ~Page 1
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_exeoute the. Ieﬁer of intent; if applicable; or indicate that Manag

x) idenitificaticn of the appmpnatf; CTINY Maerber affiliate that will
be proviting asset and property: velated sérvices in:régpect of the Iivestment
Opporhmitv or a-recommendation 2510 appre;mate third . party entities as such
service providers: and

: B To the extent thet CTNY Member recotmmends that the Company or d
{nvestment Entity execute a letter of-intent, CTN'Y Member shall endéavor t0 cause the sgme to-
foilow. substa:ntzally a form of the Jetter-of intent appr@vsd by the Cempan} Aﬂy letter of infent.
shall be ifi the name of Company of 2 Investivent Entity.

E o Managing Membar shall; pr&mpﬂy on re:ceslpt ‘of the Prehmmary
Inform: atzon with r{:spc:ct to-an Investment Oppariumty, review the same and, by notiee 1o CTNY
Member,-either’ gm:: conditional approval to the acqmsmon ofan Investment. Opportumtv and
Member Hasno inferestin the
same.. Arny-such conditional approVaE shal] constitute authorizafion to CTNY Member (i) t6
incur additional expénses in connection: with the Investment 0pparfum13’ in aceordance with
Section il of s E A; (i)t pmceed with due diligence with respect to such an Investment
Opp@rﬂamty and. (i1) when and a3 CTNY Member deems appropriate, to negotiate & purchase

=

and’ sale agreemcnt with respect, to such Investment Oppﬁztumty, as hereinafter further: pmwded_

D' Managing Member shall endeavor fo notify CTNY Member .of its
conditional approvaf or its disapproval’ ‘of stach plirchase within ten. (H]) Biisiness Days f@!lcumng
the date upon which Matiaging Member feceives the Preliminary Information.

E If accepted by Managing; Member, any Investment Opportunity shall be
‘pursiaed. by the Cﬂmpany at a2 ‘cost and inaccordance with the provisions Qf this Agreement and
the spproprate form of purchase and sale agreement.

II Dne Dﬂlgence and Managmﬁ Mcmbsr Rcvww

' A I after havmg received the Prehmmary Information for an Investment
Oppemuuty, Managing Member gives notice to CINY Meniber - of Managmg Member's
conditional approval thh respect to such Investment Opportimity, suck notice shall constitute
amhanzatmn 1o CINY Member to prepare obtain and submit to Mandging Member, to: e
extent reasoniably;obtainable and consistont with Managing Member's approval- authgnzahcm, ii4
such form as-Managing Member may from ifne to titne approve, a package of infarmation (the

E maI Amrmal ?ackagm")

T E_’x_}:c_hase -and.éaie_

A At Such Hme dmng ithe period commencing. with. Managmg Member's:

conditional approval of an Investment Oppommﬁy pursuant 'to. Section I of thi§ Exhibit A.as
CTNY Member shall reasanabiy deem appropriate, CINY Member: shatl use commcrmally-
‘reasonable ¢fforts to hegotiate 2 purchase and sale agreement in the name-of the Company or'a

Investment Entity for the acquisition of sich Investment Opportunity, it being: undcrstnﬂd (1) that

‘any such pu;cbase and sele agreement (each a "Purchase and Sale: Anreement”) shall be

substaﬂtlally na. fcrrn appraved by Managmg Membe:r and {11} that ihe ﬁnal Purchase and Sal

Exhibit A —Page 2
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of‘any free look™ or “feasibility period," the, purchase price znd al other terms and conditions
'therem, st bereviewed and approved by Managmg Member in its'sole discretion.

B Fc}l]e\wng thé-execulion by 1hc Company or a Investnent of any such
;Pm-chase and ‘Sgle Apreement, CTNY Member shall carry out all remigining required <ue
‘diligence and documentaiion: mqmred herennder inorder. to consummaite the. acquisition of such
Investment Opportunity by Managing Member in zccordance: with: the' terms of such Purchase
'aﬂd Saie A,gl'eement and shall deiwer copaes of: aﬂ mspec’ﬁan rcpoﬂs sxte stu&cs envuronmt:ntai,
Membcr shaﬁ expressiy noHE '.Managmg*’&’fcmbcf of any matte; that bcccmcs knmam tﬂ it Whlch'

w‘a”!d_' haxe a matenai advefse Impac:t. km the: vaiue of' th& Inv::stmeni Gpportunﬁy Pr:ar to

Ag_mement

Exhibit A - -~ Page 3
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EXHIBITB.

Internal Rate bf Retiirti Caleulation

“The caleulation of Intemal Rate of Return (‘[RR") shall be made as of a given time as
follows: o

(3  Delermine the date and amount of all Capital Contribitions by the. Members; and
(b) ‘Determine thedate and amaunt of all Distributiotis paid-to the Members.

Forexample, the Mernbers shall be deemed to have received an IRR.of 13% wlhien the
Members have recew;ad .aggregate distributions from- the-Comparly such that () the present value
‘of the Capital Contribuiions mad¢ by the Memberstinder (a) above equals (if) the present value.
ofthe D;strxbutwns made o 1he Meémbets under (b)abive tsing adiscount rate in determining,
present value equal {0 13%. The present Vaive of (s)4nd (b) shall each be determiimed 43 of the
date of the First Capital Contributions made by the Members to: the Company: (the "Calculation
Date“) and distor stich Capital Contributions or Ihstﬂbutwns .asthe-case; ‘may be, ona
monthly’ conventmn bagis using:monthly compoumding.

All gosts and expenses, including, without lintitation, attorneys” and #ccountants’ fees
did dlsbursemﬁnts, paid by the Members i connection with the Cornpany but not reimbursed by
the: Cﬂmpzmy shall be deemed Capital Contribitions:

For purposes-of caloulating the IRR, the formulz'(as utilized in Mictosoft Excel©) for
determining the internal rate ofrstum ona monthly compounded, monthly convention basis
wotld: be the following:

=[RR(values, guess}* 12, ‘where "values" is-an array of valdes with contributions
being-treated-as negatwe values and monthly distributions, if any, béing'treated’as
:ptxsmvc values.

) For purposes of caleulating the IRR; the formula (a5 u_mlzed in Mitrosoft Excei@) for.
detsmtumng present valie:on. amonthly- cmnpcunded, mionthly: ¢ convention: basis would be the
following:

—NPV(raicf 12, values}, where"rate” is 20% and "values™1s an array of values with
contributions being treated as negative values and nonthly: distributions, if any,
‘being treated ag positive values:

An} Capltal Contributions and/or Distribution shall be:treated for purposes of these.
formulas, 45 madé on the last day of the monthin which suck contiibution or dlstnbutzon is

actually made,
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EXHIBIT.C

Form czf CTNY Mcmbm‘ Scrvu:es Agreement.

{To be attached ]
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TIMITED LIABILITY COMPANY.
OPERATING AGREEMENT

GOE

a Gasf,

WHEREAS Solé Member wishes to Torm 4w Jinuted Hability compa

TAL),

NOXV, TFﬁREP@RE i1 consideration of the mutal’ promxsas miade hercing the mm feg

T hereby dpree as foliows:

‘ 13 Name; The name of the Company is “SETAT COMMERCIAL UNIT &
1ACY, :

2y Purpose: The Cmﬂpdﬂv hag been orgaid ized 1 toy conduct: ARy “_wﬁﬂ ﬁc{m{v
jpmmst il ’IﬂdC]‘ the Act, Tha pnmary p sr,: Qf the Ccmpﬁny shali s}:: m kit

3. . The regisiered offive of i
C@mpam is: S”t mﬂh 11 *E}e vﬁr‘lﬁcate Gf i'-’mm&&(m of {he Cgmpany as the same

‘afprocess on the Company'is the repistersd. office of the. Company a5 et oaﬂ= i3 the
Cemf cate'of Formation,

: &, Temw The term oF (€ Cenqaany bégdh 45 of the date of the filiasof the
Certificate of Formation with the Setretary of State of the State of Délaware and shall eid o
such dateasthe Sole Member: qsmzi detsrmine,

5. ScleMember The'svlemember of the Companyiis Scle Member,

e Compainy
mipany with the

: B Manapemient oF the Conipany The business mmd:
w&ﬂ DE managed by Sole Membei, whi shal] be the anaging membergfihe O

TSRS TS ORI

i "pm'smm 15 e
Dﬁia.vaic Linvited Lmbﬂﬂy Company Agy; a8 the Same may be. ameﬁded frony fime 16 time (e

-15ca~te of Fowa{mn } TH{: namﬁ: and add:ass ef Ehc reglsmred aﬂent of 1l1e‘ (el pany‘ mr'




And dtsameimbers

c:az:ry o the husuwss Hnd pu,poscs of ihﬁ' Cempanv Soit
5. ucrhts and powam set: fol ti* m ﬂ;us Auleament and ahe Am:, ‘m

G Capital Cortiibutions. Sofé Member shal] HOT Have sy Di‘:ixganen e
‘md]{ﬂ capua comubunon; to the C@mpany Any capital tantr{buhtms to the Compady shill be
maéf: by Sole Member-oria »tﬂunfﬁry basiz

Title 50 aay property, rea or personal. owned by of

1, Titleta Propeiti
nEREE

Teased 1a the. Company: shali-be ligld in thenanie ofihe Comganyi ot i the nanie oi a5y
Sole Memher ‘may i Sole Member's disorefion ésignate. '

11 f_lﬂbl 'iv {}f bolc ’vimnce; 'l e Sﬂif: I*.demher :,hdii nc»{ hd\e: ,m:,l habmw-
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o -“1'2,; ‘Benefits 5f Agrcement. None of the provisions gf this Ajreeriant shall & be.
Tor the bessdfilof or enfomuable bjy Ay crcdfror of the Company orof Sole Member,

15 The Compuny. shall indemnity. defend and hold Sole Menber
nd their Fespective officers; dirsctors, mnplmees;armmu\rs aiid Apense gnd
their respective & tes from and agamsr any loss, oty claim or expehse; Tncludin g wWithgut
iumtat;_on, reasonable attormns: > fesy, arlsing by ;uaam’a of s ownier'ship of its interest iy or the
-mrxduct of the business of, the Company.

14, Goverming Law. This Apreement shall be governed by, and const aed | i
“Higon ciancc with, the laws of the State of Deiaware, withont giving effect to conflicts of Jaw
_;mncxpﬁs of sudh. State.

Amendments.  This Agreement may be amended only by wriiten
Sole Member;
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TN WITNESS WHEREOF, the uidersipned have duly exteuted and delivéred s,
“Opgrating Afreement 2y of thedale firsstwriften above: '

COMPANY:

SETAICOMMERCIAL UNIT 4 LLC

By

JmK Lee
Authorized Sighatory

SOLE MEMBER:

DMRICT VENTURE LLG

CJinE Lee
An

orized Sigatony
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