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HOWARD MINTZ and SUSAN MINTZ-BELLO, as Co-
Trustees of the Max Mintz QTIP Trust, and SUSAN 
MINTZ-BELLO, as Trustee of the Susan Mintz-Bello 
Grantor Retained Annuity Trust dated September 24, 2012 
(the "Mintz Trusts"), individually and derivatively on 
behalf of ASTORIA HOLDING CORP., 
 
                                   Plaintiffs, 
 
                -against- 
 
ROCHELLE PAZER, DINA BASSEN, LISA PAZER and 
ASTORIA HOLDING CORP. 
 
                                   Defendants. 
 

 
 
Index No. 502127/2013 
 
DEFENDANTS' VERIFIED 
ANSWER WITH 
COUNTERCLAIMS  
 

 
Defendant-Counterclaim Plaintiff Rochelle Pazer ("Shelley"), and Defendants Dina 

Bassen ("Dina"), and Lisa Pazer ("Lisa"; collectively, the "Pazers"), by their undersigned 

attorneys, state as and for their Verified Answer with Counterclaims, to the Verified Complaint 

filed on April 25, 2013 (the "Complaint") by Plaintiffs, Howard Mintz ("Howard") and Susan 

Mintz-Bello ("Susan"), as Co-Trustees of the Max Mintz QTIP Trust, and Susan Mintz-Bello, as 

Trustee of the Susan Mintz-Bello Grantor Retained Annuity Trust dated September 24, 2012 (the 

"Mintz Trusts"; with Howard and Susan, the "Mintzes"), purportedly individually and 

derivatively on behalf of Astoria Holding Corp. ("Astoria" or the "Company"), as follows: 

PRELIMINARY STATEMENT 
 

1. This action arises as a result of a long-standing dispute between the Pazers (i.e., 

Shelley, Lisa, and Dina) and the Mintzes (i.e., Howard and Susan, individually and as trustees of 

the Mintz Trusts) regarding, among other things, the disposition of Astoria and its primary asset, 

Georgetowne Shopping Center, a large and successful shopping center located in Bergen Beach, 
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Brooklyn, New York (the "Shopping Center").   

2. This is not just a dispute about a parcel of property.  Rather, it is a bitter and 

contentious fight regarding a family legacy.  The Pazers and Mintzes are co-owners of a family 

business begun by Louis Liza Mintz ("Louis", Shelley's father) and his cousin Max Mintz 

("Max", Howard and Susan's father).  Unlike Howard and Susan, Shelley has operated and 

managed the Company for many years, first assisting Max as her father's successor, then 

primarily alone after Max's passing in 2003.  Subject to the provisions of the Company's 

Shareholders' Agreement, discussed below, Shelley continues to have a prominent management 

role in the Company, with the assistance of her daughters Lisa and Dina.  Shelley wishes to 

preserve her family's legacy, the businesses she has been around most of her life, and to be able 

to pass that legacy down to her family. 

3. In contrast, the Mintzes have had a more recent and limited association with the 

Company.  Howard was hired by the Company as a construction consultant in 2003, and is now 

the Company's Executive Vice President in Charge of Construction and Facilities Operations and 

Chief Operating Officer, but has never been responsible for managing the entire property.  Susan 

has had a negligible relationship with the Company except as a source of income to her. 

4. The Pazers and Mintzes have been fighting over the family's legacy for a number 

of years.  In fact, this lawsuit is not the first lawsuit between them regarding Astoria and the 

Shopping Center.  In 2011, Shelley filed a proceeding seeking, among other things, the 

dissolution of Astoria and of Avenue K. Corp. ("Avenue K"), Astoria's sister company that owns 

a smaller parcel of property on the other side of Avenue K from the Shopping Center (together 

with Astoria and New Chalet Corp. ("New Chalet"), the "Companies").  That proceeding, 

captioned Pazer v. Astoria Holding Corp., et al., Index No. 11631/2011 (the "2011 Proceeding"), 
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was assigned to the Honorable David I. Schmidt, a Justice of this Court.   

5. With Justice Schmidt's assistance, the Pazers and Mintzes engaged in lengthy and 

contentious discussions regarding new shareholders' agreements that would clearly define the 

parties' rights with respect to the joint management of the Companies, and crucially, define the 

parties' rights and obligations in the event that the Pazers and Mintzes could not manage the 

property together. 

6. The parties' efforts resulted in the Companies' Shareholders' Agreements, which 

were executed by Shelley and the Mintzes on or about July 31, 2011.  Although Shelley owns 

over 52% of the Company, and Howard and Susan together own the remaining minority share, 

the Shareholders' Agreement requires unanimous approval of all of the members of the 

Company's Board of Directors, which is split 50-50 between the Pazers and the Mintzes, for the 

Company to take any material actions. 

7. The Shareholders' Agreement also contains detailed provisions governing what is 

to happen if the parties are unable to successfully manage the Companies' operations together.  

To summarize those provisions, in the event that the parties are unable to resolve material 

disagreements amongst themselves, they are to schedule a mediation before Justice Schmidt.  If 

such mediation is unsuccessful, the Shareholders' Agreement provides two possible courses of 

action: If one side wishes to buy out the other side, the parties will each appoint an appraiser to 

determine the market value of the Company's assets, and a third appraiser will choose the 

winning appraisal through "baseball" type arbitration.  If neither side wishes to buy out the other 

side, the Company is to be wound up and its assets sold on the open market. 

8. However, the Shareholders' Agreement does not address the third possible 

scenario, which has arisen in this case: when both sides each wish to buy out the other side. 
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9. In September 2012, the Pazers declared the Company to be in deadlock and 

scheduled a mediation before Justice Schmidt, which was held on September 27, 2012.  That 

mediation was unsuccessful, and afterwards both the Pazers and the Mintzes submitted notices to 

purchase the shares of the other, in accordance with the Shareholders' Agreement.  The Mintzes 

submitted their purchase notice before the Pazers submitted their purchase notice, but both 

parties submitted their purchase notices within the ten days specified in the Shareholders' 

Agreement.   

10. However, the parties already knew and understood that the temporal order of 

purchase notice submission was immaterial to the question of who has the right to buy out the 

other.  Earlier in the year, the Pazers and Mintzes had gone through a similar deadlock process 

with respect to Avenue K.  In that case, the Pazers had submitted their purchase notice first.  

Nevertheless, Alan Guttenberg ("Guttenberg"), the Mintzes' attorney and a primary drafter of the 

Shareholders' Agreement, explained why the parties did not intend for a "first notice wins" 

interpretation of the Shareholders' Agreement to prevail: 

The clear language of the Shareholders Agreement and intention of the parties 
was to give EITHER group the right to buy the other one out, by giving a 
Purchase Notice within 10 business days, and NOT to favor either shareholder 
group over the other, regardless who acts first. … While the Agreement is not 
exactly clear on what happens if both groups exercise their valuable purchase 
rights, we believe the fair result under the Shareholders Agreements in such event 
would be:  
 

(1) the shareholder group offering the highest purchase price through its 
Qualified Appraiser "wins" and gets to buy the other group out (i.e., 
whoever values the asset more highly prevails, and from the numbers 
bandied about between Mintz and Pazer, its seems obvious who the high 
bidder would be; Pazer either values these assets much lower than Mintz, 
or at least she has pretended to); or 

(2) If both shareholder groups elect to buy, neither shareholder group may 
exercise its purchase right (since the Agreement does not expressly 
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address what happens when both sides elect to buy), and instead the 
Company must sell its assets on the open market and liquidate. 

We have consulted with multiple NY attorneys regarding this contract 
interpretation issue, including Mintz NY litigation counsel, and they confirm the 
foregoing 2 results as the most likely results in Court under the applicable 
Shareholder Agreement "shareholder Purchase Notice" provisions, given the 
absence of any "first to act wins" language and other relevant factors.  There is no 
reason a Court would interpret the agreement to "reward" the low bidder, just 
because it acted first. 

 
The Pazers relied on the Mintzes' above-stated position in deciding when to submit a timely 

Purchase Notice. 

11. Accordingly, Shelley submits that in order to resolve which shareholder group 

buys out the other, the Court should order a process similar to that proposed by the Mintzes – 

either a bidding process between the Pazers and Mintzes or a sale of the Company's assets on the 

open market. 

12. In their Complaint, the Mintzes assert that prior to the submission of the dueling 

Purchase Notices, the Mintzes accepted an offer from Shelley in or about August 2012 to sell her 

interest in the Company.  This is inaccurate.  As discussed herein, there has never been any 

agreement between the parties for Shelley to sell her interest in the Company to the Mintzes.  

13. As long as the ultimate buyer is uncertain, the Company remains utterly paralyzed 

and dysfunctional.  As detailed herein, the Company remains unable to act on a host of issues.  

The Mintzes have, among other things, refused to attend annual meetings, have refused to 

approve an annual budget, engaged in unauthorized negotiations with potential new Shopping 

Center tenants (and obstructed efforts to secure other new tenants), and have refused to pay for 

the Company's office staff. 

14. Meanwhile, the Mintzes have continued a long campaign to blame Shelley for any 

and all of the Shopping Center's woes, which has culminated in the Mintzes' present Complaint.  
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For example, the Mintzes have alleged that as a result of Shelley's tenure, the Shopping Center's 

physical condition is "shocking, sad, horrid and unjustifiable."  This is simply untrue.  For one 

thing, during the period between Louis's death in 2003 and the 2011 Proceeding, Shelley was 

entitled to rely upon, and did rely upon, a number of professionals to manage the physical 

condition of the Shopping Center, including Howard himself.  As noted above, Howard has been 

contracted and paid significant monies by the Company since 2003 to act as a consultant on 

construction issues, and has been since 2011 Company's Executive Vice President in Charge of 

Construction and Facilities Operations and Chief Operating Officer. 

15. As a matter of substance, the Mintzes' accusations are wildly overblown.  The 

Shopping Center is in generally good condition for a heavily used set of buildings that are over 

forty years old.  The primary physical problem with the Shopping Center is that Louis and Max 

built it in a marshy area of Brooklyn which has resulted in chronic settlement problems with the 

Shopping Center's roof and floor slabs.  This is not a "shocking" fact.  On the contrary, these 

settlement issues have been present since the Shopping Center was built, and are entirely 

predictable and manageable.  On balance, in fact, the Shopping Center's marshy location 

provides an enormous boon to the Company, because that area of Brooklyn is significantly 

underserved by other comparable retail outlets. 

16. In any event, the Mintzes have taken advantage of the Company's ongoing 

paralysis to orchestrate efforts to devalue the Company and pin the blame on Shelley.  Perhaps 

the most egregious example of this was the Mintzes' efforts to force the Company's bank, Crédit 

Agricole Corporate and Investment Bank (the "Bank"), to call the Company's mortgage.  On 

August 29, 2012, Guttenberg, on behalf of the Mintzes, sent a lengthy, unsolicited e-mail 

directly to representatives of the Bank, without first alerting the Pazers or seeking the approval 
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of the Company.  The intended effect of this e-mail (and subsequent e-mails) – to cause damage 

to Astoria and the Pazers in order to benefit the Mintzes – was obvious, predictable, and 

apparently deliberate.  Upon information and belief, the Mintzes' e-mail campaign to the Bank 

was designed not to raise and resolve legitimate concerns regarding the physical state of the 

Shopping Center or "comply" with the Mortgage as the Mintzes have claimed, but instead to 

induce the Bank to call the mortgage and thereby cause a reduction in the Company's value, 

which would assist the Mintzes' efforts to buy out the Pazers and/or provide a purported basis for 

them to seek damages from the Pazers for "mismanagement".  Fortunately, this crass and 

improper strategy has to date been unsuccessful, in that the Bank, after sending out personnel to 

investigate the Mintzes' claims, has not acted to call the loan. 

17. The Mintzes have also exacerbated existing problems at the Shopping Center by 

refusing to perform their duties to the Company – in particular, Howard's duties as Chief of 

Construction – and obstructing the Pazers' efforts to perform their duties to the Company.  As 

detailed herein, the Mintzes have caused damages to the Company through their obstructive and 

improper conduct relating to, inter alia, the adoption of an annual budget and attendance at 

annual meetings, the preparation of a comprehensive property condition assessment for the 

Shopping Center, the performance of emergency and long-term repairs to the Shopping Center, 

the payment of office staff, and problems with the physical plant and various tenants and 

potential tenants. 

18. Ultimately, the Pazers and Mintzes need to resolve their differences and go their 

separate ways, so that at least one branch of the family can continue to secure and protect the 

family legacy.  The current state of affairs, in which neither side knows who will be the ultimate 

purchaser and the Shareholders' Agreement does not provide any guidance, requires judicial 
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intervention.   

19. For all of the reasons discussed herein, the Complaint should be dismissed, and on 

the Counterclaims below, the Court should grant Shelley declaratory and injunctive relief to 

determine the rightful buyer of the Shopping Center.  In addition, Shelley has asserted derivative 

causes of action against the Mintzes as Counterclaim Defendants for breach of fiduciary duty, 

breaches of contract, tortious interference, corporate waste, unjust enrichment, and conversion, 

and individual causes of action for breach of contract and tortious interference. 

ANSWER 

1. Defendants admit the allegations contained in paragraph 1 of the Complaint 

except deny knowledge or information sufficient to form a belief as to the truth of the allegation 

that the Mintz Trusts co-own the Company. 

2. Defendants deny the allegations contained in paragraph 2 of the Complaint except 

deny knowledge or information sufficient to form a belief as to the truth of the allegation that the 

Mintz Trusts co-own the Company. 

3. Defendants deny the allegations contained in paragraph 3 of the Complaint. 

4. Defendants deny the allegations contained in paragraph 4 of the Complaint. 

5. Defendants deny the allegations contained in paragraph 5 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that in the exercise of good business 

judgment and pursuant to her management responsibilities, Shelley caused the Company to 

maintain sufficient cash reserves to meet Company obligations, which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank.    

6. Defendants deny the allegations contained in paragraph 6 of the Complaint. 
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7. Defendants deny the allegations contained in paragraph 7 of the Complaint, 

except admit that the Company's shareholders were deadlocked on a number of issues in July 

2011, and refer to the court papers for the content and terms thereof. 

8. Defendants deny the allegations contained in paragraph 8 of the Complaint, 

except admit that the Company's shareholders entered into a Shareholders' Agreement in July 

2011, and refer to such document for the content and terms thereof. 

9. Defendants deny the allegations contained in paragraph 9 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

10. Defendants deny the allegations contained in paragraph 10 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegation 

regarding the Mintz Trusts' alleged hopes. 

11. Defendants deny the allegations contained in paragraph 11 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and refer to the 

Complaint for the content and terms thereof. 

12. Defendants deny the allegations contained in paragraph 12 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, and refer to the 

Shareholders' Agreement for the content and terms thereof. 



10 
 
 

13. Defendants deny the allegations contained in paragraph 13 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers. 

14. Defendants deny the allegations contained in paragraph 14 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and refer to the 

Complaint for the content and terms thereof. 

15. Defendants deny the allegations contained in paragraph 15 of the Complaint. 

16. Defendants deny the allegations contained in paragraph 16 of the Complaint, 

except state that Shelley is not obliged to sell her interest in the Company, and refer to the 

Complaint for the content and terms thereof. 

17. Defendants deny the allegations contained in paragraph 17 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers. 

18. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 18 of the Complaint. 

19. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 19 of the Complaint. 

20. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 20 of the Complaint. 

21. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 21 of the Complaint. 
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22. Defendants admit the allegations contained in paragraph 22 of the Complaint. 

23. Defendants admit the allegations contained in paragraph 23 of the Complaint. 

24. Defendants admit the allegations contained in paragraph 24 of the Complaint. 

25. Defendants admit the allegations contained in paragraph 25 of the Complaint. 

26. Defendants admit the allegations contained in paragraph 26 of the Complaint. 

27. Defendants deny the allegations contained in paragraph 27 of the Complaint, 

except admit that Shelley is a shareholder with a 50% voting interest in the Company, as well as 

an officer and Director of the Company, Dina is an officer and Director of the Company, and 

Lisa is an officer of the Company. 

28. With respect to the allegations contained in paragraph 28 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required. 

29. With respect to the allegations contained in paragraph 29 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, except admit that the Company is located in Brooklyn, New York. 

30. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 30 of the Complaint. 

31. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 31 of the Complaint. 

32. Defendants admit that Shelley presently owns 52% of the Company's shares, and 

refer to the Shareholders' Agreement for the content and terms thereof. 

33. Defendants admit the allegations contained in paragraph 33 of the Complaint. 

34. Defendants admit the allegations contained in paragraph 34 of the Complaint. 
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35. Defendants deny the allegations contained in paragraph 35 of the Complaint, 

except aver that New Chalet was sold on or about February 1, 2012. 

36. Defendants admit the allegations contained in paragraph 36 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the ownership of the Mintz Trusts, deny that the sale and purchase of Avenue K is not 

directly relevant to this action, and refer to the Avenue K and Astoria Shareholders' Agreements 

and transactional documents for the content and terms thereof. 

37. Defendants deny the allegations contained in paragraph 37 of the Complaint, 

except refer to the 1990 Agreement for the content and terms thereof. 

38. Defendants admit the allegations contained in paragraph 38 of the Complaint. 

39. Defendants admit the allegations contained in paragraph 39 of the Complaint, and 

refer to the 1990 Agreement for the content and terms thereof. 

40. Defendants deny the allegations contained in paragraph 40 of the Complaint, 

except as further discussed in the Counterclaims, state that in partial consideration for Shelley's 

foregoing her voting rights, Max and Shelley agreed that Shelley would retain 75% of the 

management fee after Max's passing, which compromise is reflected in the Shareholders' 

Agreement, further state that out of affection for Max, Hilda Mintz ("Hilda"), and their family, 

Shelley did not exercise her right to the larger management fee, but instead continued to receive 

payments at the rate of 50%, while explicitly reserving all rights to receive her full share of the 

management fee, and deny knowledge or information sufficient to form a belief as to the date of 

Hilda's passing. 

41. Defendants deny the allegations contained in paragraph 41 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the date of Max's passing, 
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and refer to the 1990 Agreement for the content and terms thereof. 

42. Defendants deny the allegations contained in paragraph 42 of the Complaint. 

43. Defendants deny the allegations contained in paragraph 43 of the Complaint. 

44. Defendants deny the allegations contained in paragraph 44 of the Complaint. 

45. Defendants deny the allegations contained in paragraph 45 of the Complaint. 

46. Defendants deny the allegations contained in paragraph 46 of the Complaint. 

47. Defendants deny the allegations contained in paragraph 47 of the Complaint. 

48. Defendants deny the allegations contained in paragraph 48 of the Complaint. 

49. Defendants deny the allegations contained in paragraph 49 of the Complaint. 

50. Defendants deny the allegations contained in paragraph 50 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

51. Defendants deny the allegations contained in paragraph 51 of the Complaint. 

52. Defendants deny the allegations contained in paragraph 52 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that in the exercise of good business 

judgment and pursuant to her management responsibilities, Shelley caused the Company to 

maintain sufficient cash reserves to meet Company obligations, which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank.   
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53. With respect to the allegations contained in paragraph 53 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, deny knowledge or information 

sufficient to form a belief as to the truth of the allegations contained in paragraph 53 of the 

Complaint. 

54. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 54 of the Complaint. 

55. Defendants deny the allegations contained in paragraph 55 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that in the exercise of good business 

judgment and pursuant to her management responsibilities, Shelley caused the Company to 

maintain sufficient cash reserves to meet Company obligations, which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank. 

56. Defendants deny the allegations contained in paragraph 56 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that in the exercise of good business 

judgment and pursuant to her management responsibilities, Shelley caused the Company to 

maintain sufficient cash reserves to meet Company obligations, which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank. 

57. Defendants deny the allegations contained in paragraph 57 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that a renovation of the Shopping 

Center was successfully completed on time and under budget in or about 2005, further state that 

in the exercise of good business judgment and pursuant to her management responsibilities, 
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Shelley caused the Company to maintain sufficient cash reserves to meet Company obligations 

(including to pay for the renovation), which business judgment the Mintzes subsequently 

acknowledged was correct when the Bank advised that shareholder loans were precluded under 

the Company's mortgage with the Bank, further state that in the exercise of her business 

judgment, Shelley believed that the renovation would increase foot traffic and increase the 

Company's revenues, further state that the scope of the renovation work to be done and the 

selection of the professionals involved in the project were decided on the recommendation of 

Hilda, Howard and the other advisers, further state that any work at the Shopping Center, 

including on the renovation, was undertaken in reliance upon the advice of qualified 

professionals, further state that in an abundance of caution, Shelley obtained a short term 

construction line of credit from the Shopping Center's primary lender in case it was needed for 

the renovations, but ultimately did not need to use the funds, and which in any event would have 

had to have been repaid out of Company reserves, and further state that both during and after the 

renovations, Hilda repeatedly advised Shelley that she was doing a great job managing the 

Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

58. Defendants deny the allegations contained in paragraph 58 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that a renovation of the Shopping 

Center was successfully completed on time and under budget in or about 2005, further state that 

in the exercise of good business judgment and pursuant to her management responsibilities, 

Shelley caused the Company to maintain sufficient cash reserves to meet Company obligations 

(including to pay for the renovation), which business judgment the Mintzes subsequently 

acknowledged was correct when the Bank advised that shareholder loans were precluded under 
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the Company's mortgage with the Bank, further state that in the exercise of her business 

judgment, Shelley believed that the renovation would increase foot traffic and increase the 

Company's revenues, further state that the scope of the renovation work to be done and the 

selection of the professionals involved in the project were decided on the recommendation of 

Hilda, Howard and the other advisers, further state that any work at the Shopping Center, 

including on the renovation, was undertaken in reliance upon the advice of qualified 

professionals, further state that in an abundance of caution, Shelley obtained a short term 

construction line of credit from the Shopping Center's primary lender in case it was needed for 

the renovations, but ultimately did not need to use the funds, and which in any event would have 

had to have been repaid out of Company reserves, and further state that both during and after the 

renovations, Hilda repeatedly advised Shelley that she was doing a great job managing the 

Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

59. Defendants deny the allegations contained in paragraph 59 of the Complaint. 

60. Defendants deny the allegations contained in paragraph 60 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 

the Shopping Center was successfully completed on time and under budget in or about 2005, 

further state that in the exercise of good business judgment and pursuant to her management 
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responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 

Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 

her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

61. Defendants deny the allegations contained in paragraph 61 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 



18 
 
 

the Shopping Center was successfully completed on time and under budget in or about 2005, 

further state that in the exercise of good business judgment and pursuant to her management 

responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 

Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 

her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

62. Defendants deny the allegations contained in paragraph 62 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 
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Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 

the Shopping Center was successfully completed on time and under budget in or about 2005, 

further state that in the exercise of good business judgment and pursuant to her management 

responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 

Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 

her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

63. Defendants deny the allegations contained in paragraph 63 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 
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Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 

the Shopping Center was successfully completed on time and under budget in or about 2005, 

further state that in the exercise of good business judgment and pursuant to her management 

responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 

Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 

her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

64. Defendants deny the allegations contained in paragraph 64 of the Complaint, 
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except state, as more fully set forth in the Counterclaims, that in the exercise of good business 

judgment and pursuant to her management responsibilities, Shelley caused the Company to 

maintain sufficient cash reserves to meet Company obligations, which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, and further state that Howard was 

contractually obligated to advise the Company on construction matters, as reflected in the 

Consulting Agreement he entered into with the Company, and in his current role as Executive 

Vice President in Charge of Construction and Facilities Operations and Chief Operating Officer 

and a Director of the Company, and thus to the extent there are any construction-related failures 

at the Shopping Center, such failures are the responsibility of Howard. 

65. Defendants deny the allegations contained in paragraph 65 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 

the Shopping Center was successfully completed on time and under budget in or about 2005, 

further state that in the exercise of good business judgment and pursuant to her management 

responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 

Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 
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her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

66. Defendants deny the allegations contained in paragraph 66 of the Complaint. 

67. Defendants deny the allegations contained in paragraph 67 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 

the Shopping Center was successfully completed on time and under budget in or about 2005, 

further state that in the exercise of good business judgment and pursuant to her management 

responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 
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Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 

her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

68. Defendants deny the allegations contained in paragraph 68 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, further state that a renovation of 

the Shopping Center was successfully completed on time and under budget in or about 2005, 
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further state that in the exercise of good business judgment and pursuant to her management 

responsibilities, Shelley caused the Company to maintain sufficient cash reserves to meet 

Company obligations (including to pay for the renovation), which business judgment the 

Mintzes subsequently acknowledged was correct when the Bank advised that shareholder loans 

were precluded under the Company's mortgage with the Bank, further state that in the exercise of 

her business judgment, Shelley believed that the renovation would increase foot traffic and 

increase the Company's revenues, further state that the scope of the renovation work to be done 

and the selection of the professionals involved in the project were decided on the 

recommendation of Hilda, Howard and the other advisers, further state that any work at the 

Shopping Center, including on the renovation, was undertaken in reliance upon the advice of 

qualified professionals, further state that in an abundance of caution, Shelley obtained a short 

term construction line of credit from the Shopping Center's primary lender in case it was needed 

for the renovations, but ultimately did not need to use the funds, and which in any event would 

have had to have been repaid out of Company reserves, and further state that both during and 

after the renovations, Hilda repeatedly advised Shelley that she was doing a great job managing 

the Companies, and further state that the results of the renovation have been met with positive 

feedback from the community. 

69. Defendants deny the allegations contained in paragraph 69 of the Complaint. 

70. Defendants deny the allegations contained in paragraph 70 of the Complaint. 

71. Defendants deny the allegations contained in paragraph 71 of the Complaint. 

72. Defendants deny the allegations contained in paragraph 72 of the Complaint. 

73. Defendants deny the allegations contained in paragraph 73 of the Complaint. 

74. Defendants deny the allegations contained in paragraph 74 of the Complaint. 
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75. Defendants deny the allegations contained in paragraph 75 of the Complaint, 

except admit that Shelley commenced the 2011 Shareholders' Litigation, and refers to the 

documents submitted in such litigation for the content and terms thereof. 

76. Defendants deny the allegations contained in paragraph 76 of the Complaint, 

except admit that with the assistance of the Court the parties entered into the Avenue K and 

Astoria Shareholders' Agreements, and refer to such Agreements for the content and terms 

thereof. 

77. Defendants deny the allegations contained in paragraph 77 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

78. Defendants deny the allegations contained in paragraph 78 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

79. Defendants deny the allegations contained in paragraph 79 of the Complaint, 

except states that the Shareholders' Agreement supersedes the 1990 Letter Agreement, and refer 

to the Shareholders' Agreement for the content and terms thereof. 

80. Defendants admit the allegations contained in paragraph 80 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the ownership of the Mintz Trusts, and refer to the Shareholders' Agreement for the 

content and terms thereof. 

81. Defendants deny the allegations contained in paragraph 81 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

82. Defendants deny the allegations contained in paragraph 82 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

83. Defendants deny the allegations contained in paragraph 83 of the Complaint, 
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except refer to the Shareholders' Agreement for the content and terms thereof. 

84. Defendants deny the allegations contained in paragraph 84 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

85. Defendants deny the allegations contained in paragraph 85 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

86. Defendants deny the allegations contained in paragraph 86 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

87. Defendants deny the allegations contained in paragraph 87 of the Complaint, 

except refer to the Shareholders' Agreement Howard was contractually obligated to advise the 

Company on construction matters, as reflected in the Consulting Agreement he entered into with 

the Company, and in his current role as Executive Vice President in Charge of Construction and 
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Facilities Operations and Chief Operating Officer and a Director of the Company, and thus to the 

extent there are any construction-related failures at the Shopping Center, such failures are the 

responsibility of Howard. 

88. Defendants deny the allegations contained in paragraph 88 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

89. Defendants admit the allegations contained in paragraph 89 of the Complaint, and 

refer to the Shareholders' Agreement for the content and terms thereof. 

90. Defendants deny the allegations contained in paragraph 90 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and state that in 

partial consideration for Shelley's foregoing her voting rights, Max and Shelley agreed that 

Shelley would retain 75% of the management fee after Max's passing, which compromise is 

reflected in the Shareholders' Agreement. 

91. Defendants deny the allegations contained in paragraph 91 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and state that 

managers of real estate properties are entitled to rely on legal, accounting, and engineering 

professionals for the performance of management duties, but as more fully set forth in the 

Counterclaims, the Mintzes breached their duties to the Company and refused to permit the 

Company to retain appropriate professionals for the performance of management duties at the 

Company. 

92. Defendants deny the allegations contained in paragraph 92 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

93. Defendants deny the allegations contained in paragraph 93 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 
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94. Defendants deny the allegations contained in paragraph 94 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

95. Defendants deny the allegations contained in paragraph 95 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

96. Defendants deny the allegations contained in paragraph 96 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and state that, as 

more fully set forth in the Counterclaims, Howard and Susan have refused to attend duly called 

Shareholders' and Board meetings. 

97. Defendants deny the allegations contained in paragraph 97 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

98. Defendants deny the allegations contained in paragraph 98 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

99. Defendants deny the allegations contained in paragraph 99 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

100. Defendants deny the allegations contained in paragraph 100 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

101. Defendants deny the allegations contained in paragraph 101 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' "high hopes". 

102. Defendants deny the allegations contained in paragraph 102 of the Complaint. 

103. Defendants deny the allegations contained in paragraph 103 of the Complaint. 

104. Defendants deny the allegations contained in paragraph 104 of the Complaint. 

105. Defendants deny the allegations contained in paragraph 105 of the Complaint, 
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except refer to the Shareholders' Agreement for the content and terms thereof, and state that, as 

more fully set forth in the Counterclaims, Howard and Susan have refused to attend duly called 

Shareholders' and Board meetings. 

106. Defendants admit the allegations contained in paragraph 106 of the Complaint. 

107. Defendants admit the allegations contained in paragraph 107 of the Complaint. 

108. Defendants deny the allegations contained in paragraph 108 of the Complaint, 

except state the parties disagreed with respect to agenda items and no Annual Budget was 

approved. 

109. Defendants deny the allegations contained in paragraph 109 of the Complaint. 

110. Defendants deny the allegations contained in paragraph 110 of the Complaint. 

111. Defendants deny the allegations contained in paragraph 111 of the Complaint, and 

state that, as more fully set forth in the Counterclaims, Howard and Susan have refused to attend 

duly called Shareholders' and Board meetings. 

112. Defendants deny the allegations contained in paragraph 112 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and state, as more 

fully set forth in the Counterclaims, that in the exercise of good business judgment and pursuant 

to her management responsibilities, Shelley caused the Company to maintain sufficient cash 

reserves to meet Company obligations, which business judgment the Mintzes subsequently 

acknowledged was correct when the Bank advised that shareholder loans were precluded under 

the Company's mortgage with the Bank. 

113. Defendants deny the allegations contained in paragraph 113 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

114. Defendants deny the allegations contained in paragraph 114 of the Complaint, 
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except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

115. Defendants deny the allegations contained in paragraph 115 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 
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change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

116. Defendants deny the allegations contained in paragraph 116 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

117. Defendants deny the allegations contained in paragraph 117 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 
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comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

118. Defendants deny the allegations contained in paragraph 118 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 
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119. Defendants deny the allegations contained in paragraph 119 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

120. Defendants deny the allegations contained in paragraph 120 of the Complaint, 

except state that the Mintzes had full and equal access to the Company's books and records at all 

times. 

121. Defendants deny the allegations contained in paragraph 121 of the Complaint. 

122. Defendants deny the allegations contained in paragraph 122 of the Complaint, 

except refer to the August 23, 2012 writing for the content and terms thereof. 

123. Defendants deny the allegations contained in paragraph 123 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 
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Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

124. Defendants deny the allegations contained in paragraph 124 of the Complaint. 

125. Defendants deny the allegations contained in paragraph 125 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 
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the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

126. Defendants deny the allegations contained in paragraph 126 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that it is the Mintzes who have, inter 

alia, breached the Shareholders' Agreement, their fiduciary duties, and other obligations to the 

Company and to the Pazers through their obstructive and improper conduct relating to, inter alia, 

the adoption of an annual budget and attendance at annual meetings, the preparation of a 

comprehensive property condition assessment for the Shopping Center, the performance of 

emergency and long-term repairs to the Shopping Center, the payment of office staff, and 

problems with the physical plant and various tenants and potential tenants, further state that 

because of the multiple deadlocks between the shareholders, including the lack of an annual 

budget, the Pazers could only act to maintain the status quo, and did not act unilaterally to 

change the status quo, and to the extent that cash reserves accumulated in the Company due to 

the shareholder deadlocks, which determination the Mintzes subsequently acknowledged was 

correct when the Bank advised that shareholder loans were precluded under the Company's 

mortgage with the Bank. 

127. Defendants deny the allegations contained in paragraph 127 of the Complaint. 

128. Defendants deny the allegations contained in paragraph 128 of the Complaint. 

129. Defendants deny the allegations contained in paragraph 129 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

130. Defendants deny the allegations contained in paragraph 130 of the Complaint, 

except admit that the termination of Company employees is a "Major Decision", and refer to the 
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Shareholders' Agreement for the content and terms thereof. 

131. Defendants deny the allegations contained in paragraph 131 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

132. Defendants deny the allegations contained in paragraph 132 of the Complaint. 

133. Defendants deny the allegations contained in paragraph 133 of the Complaint. 

134. Defendants deny the allegations contained in paragraph 134 of the Complaint, 

except refer to writing for the content and terms thereof. 

135. Defendants deny the allegations contained in paragraph 135 of the Complaint, 

except state that Dina and Lisa have received, and are entitled to receive, compensation for 

services from compensation due Shelley. 

136. Defendants deny the allegations contained in paragraph 136 of the Complaint. 

137. Defendants deny the allegations contained in paragraph 137 of the Complaint. 

138. Defendants deny the allegations contained in paragraph 138 of the Complaint. 

139. Defendants deny the allegations contained in paragraph 139 of the Complaint. 

140. Defendants deny the allegations contained in paragraph 140 of the Complaint, 

except state that the Pazers and Mintzes remained in deadlock on a number of issues in 2012. 

141. Defendants deny the allegations contained in paragraph 141 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

142. Defendants deny the allegations contained in paragraph 142 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

143. Defendants deny the allegations contained in paragraph 143 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

144. Defendants deny the allegations contained in paragraph 144 of the Complaint, 
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except refer to the Shareholders' Agreement for the content and terms thereof. 

145. Defendants deny the allegations contained in paragraph 145 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company. 

146. Defendants deny the allegations contained in paragraph 146 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company. 

147. Defendants deny the allegations contained in paragraph 147 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

148. Defendants deny the allegations contained in paragraph 148 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 
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Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard, and further state that managers 

of real estate properties are entitled to rely on legal, accounting, and engineering professionals 

for the performance of management duties, but as more fully set forth in the Counterclaims, the 

Mintzes breached their duties to the Company and refused to permit the Company to retain 

appropriate professionals for the performance of management duties at the Company. 

149. Defendants admit the allegations contained in paragraph 149 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company. 

150. Defendants deny the allegations contained in paragraph 150 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, and further state that the Mintzes were responsible for delays in agreeing to an 

appropriate brokerage agreement. 

151. Defendants deny the allegations contained in paragraph 151 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 
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engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, and further state that the Mintzes were responsible for delays in agreeing to an 

appropriate brokerage agreement. 

152. Defendants deny the allegations contained in paragraph 152 of the Complaint. 

153. Defendants state that the allegations contained in paragraph 153 of the Complaint 

are hypothetical and speculate, and as such, no response is required, but to the extent that a 

response is required, Defendants deny the allegations contained in paragraph 153 of the 

Complaint. 

154. Defendants deny the allegations contained in paragraph 154 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

155. Defendants deny the allegations contained in paragraph 155 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof, and state that, as 

more fully set forth in the Counterclaims, the Mintzes improperly issued checks to themselves 

from the Company's reserve account (on a checkbook they had improperly ordered for 

themselves) which, if successful, would have constituted a conversion of the Company's funds. 

156. Defendants deny the allegations contained in paragraph 156 of the Complaint, 

except state that, as more fully set forth in the Counterclaims, the Mintzes improperly issued 

checks to themselves from the Company's reserve account (on a checkbook they had improperly 

ordered for themselves) which, if successful, would have constituted a conversion of the 

Company's funds. 

157. Defendants deny the allegations contained in paragraph 157 of the Complaint, 
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except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding Howard's alleged activities following the execution of the Shareholders' Agreement, 

and state, as more fully set forth in the Counterclaims, that Howard was contractually obligated 

to advise the Company on construction matters, as reflected in the Consulting Agreement he 

entered into with the Company, and in his current role as Executive Vice President in Charge of 

Construction and Facilities Operations and Chief Operating Officer and a Director of the 

Company, and thus to the extent there are any construction-related failures at the Shopping 

Center, such failures are the responsibility of Howard. 

158. Defendants deny the allegations contained in paragraph 158 of the Complaint. 

159. Defendants deny the allegations contained in paragraph 159 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

160. Defendants deny the allegations contained in paragraph 160 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 
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161. Defendants deny the allegations contained in paragraph 161 of the Complaint, 

except state that a renovation of the Shopping Center was successfully completed in or about 

2005, and state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

162. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 162 of the Complaint. 

163. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 163 of the Complaint. 

164. Defendants deny the allegations contained in paragraph 164 of the Complaint. 

165. Defendants deny the allegations contained in paragraph 165 of the Complaint. 

166. Defendants deny the allegations contained in paragraph 166 of the Complaint. 

167. Defendants deny the allegations contained in paragraph 167 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

168. Defendants deny the allegations contained in paragraph 168 of the Complaint, 

except refer to the writing for the content and terms thereof. 

169. Defendants deny the allegations contained in paragraph 169 of the Complaint, 

except refer to the writing for the content and terms thereof. 

170. Defendants deny the allegations contained in paragraph 170 of the Complaint, 

except state that the Company paid for and obtained a report prepared by Gambino and Gennaro, 
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and refer to the alleged report for the content and terms thereof, and further state that Gambino 

and Gennaro study was prepared in connection with the Mintzes' estate tax issues, and all parties 

agreed that the Gennaro/Gambino study was of limited use in preparing an annual budget 

because it was not comprehensive, the estimates were not backed up with investigation or 

analysis, and it did not provide guidance on the timing of expenditures on a year-by-year basis. 

171. Defendants deny the allegations contained in paragraph 171 of the Complaint, 

except state that the Company obtained reports prepared by Gambino and Gennaro, and refer to 

the alleged reports for the content and terms thereof. 

172. Defendants deny the allegations contained in paragraph 172 of the Complaint. 

173. Defendants deny the allegations contained in paragraph 173 of the Complaint. 

174. Defendants deny the allegations contained in paragraph 174 of the Complaint. 

175. Defendants deny the allegations contained in paragraph 175 of the Complaint, 

except state that, as more fully set forth in the Counterclaims, the Gambino and Gennaro study 

was prepared in connection with the Mintzes' estate tax issues, and all parties agreed that the 

Gennaro/Gambino study was of limited use in preparing an annual budget because it was not 

comprehensive, the estimates were not backed up with investigation or analysis, and it did not 

provide guidance on the timing of expenditures on a year-by-year basis. 

176. Defendants deny the allegations contained in paragraph 176 of the Complaint, 

except state, as more fully set forth in the Counterclaims, the Pazers had been attempting since at 

least August 2011 to secure a comprehensive Property Condition Assessment, including a 

structural assessment and a geotechnical investigation, for the Shopping Center, and the Mintzes 

thwarted the Pazers' efforts to secure such a Property Condition Assessment. 

177. Defendants deny the allegations contained in paragraph 177 of the Complaint, 
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except state, as more fully set forth in the Counterclaims, the Pazers had been attempting since at 

least August 2011 to secure a comprehensive Property Condition Assessment, including a 

structural assessment and a geotechnical investigation, for the Shopping Center, and the Mintzes 

thwarted the Pazers' efforts to secure such a Property Condition Assessment. 

178. Defendants deny the allegations contained in paragraph 178 of the Complaint. 

179. Defendants deny the allegations contained in paragraph 179 of the Complaint, 

except admit that Dina met with Emery and Howard in or about March 2012. 

180. Defendants deny the allegations contained in paragraph 180 of the Complaint. 

181. Defendants deny the allegations contained in paragraph 181 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintz Trusts' alleged conversations and agreements with Emery. 

182. Defendants deny the allegations contained in paragraph 182 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintz Trusts' alleged conversations and agreements with Emery. 

183. Defendants deny the allegations contained in paragraph 183 of the Complaint, 

except refer to the writing for the content and terms thereof. 

184. Defendants deny the allegations contained in paragraph 184 of the Complaint, 

except refer to the alleged SPE Report for the content and terms thereof. 

185. Defendants deny the allegations contained in paragraph 185 of the Complaint, 

except refer to the alleged SPE Report for the content and terms thereof, and state, as more fully 

set forth in the Counterclaims, that Howard was contractually obligated to advise the Company 

on construction matters, as reflected in the Consulting Agreement he entered into with the 

Company, and in his current role as Executive Vice President in Charge of Construction and 
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Facilities Operations and Chief Operating Officer and a Director of the Company, and thus to the 

extent there are any construction-related failures at the Shopping Center, such failures are the 

responsibility of Howard. 

186. Defendants deny the allegations contained in paragraph 186 of the Complaint, 

refer to the A List agreement described therein for the content and terms thereof. 

187. Defendants deny the allegations contained in paragraph 187 of the Complaint, 

except as more fully set forth in the Counterclaims, admit that the Pazers have declined the 

Mintzes' requests that the Company pay for the Emery Report, which preparation was not 

authorized by the Company and which was prepared solely for the benefit of the Mintzes. 

188. Defendants deny the allegations contained in paragraph 188 of the Complaint, 

except as more fully set forth in the Counterclaims, admit that the Pazers have declined the 

Mintzes' requests that the Company pay for the Emery Report, which preparation was not 

authorized by the Company and which was prepared solely for the benefit of the Mintzes, and 

state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company. 

189. Defendants deny the allegations contained in paragraph 189 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

190. Defendants deny the allegations contained in paragraph 190 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

191. Defendants deny the allegations contained in paragraph 191 of the Complaint, 
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except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

192. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 192 of the Complaint, except admit that anchor 

tenants are important to a shopping center, including the Shopping Center, and state that 

managers of real estate properties are entitled to rely on legal, accounting, and engineering 

professionals for the performance of management duties, but as more fully set forth in the 

Counterclaims, the Mintzes breached their duties to the Company and refused to permit the 

Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

193. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 193 of the Complaint, except admit that anchor 

tenants are important to a shopping center, including the Shopping Center, and state that 

managers of real estate properties are entitled to rely on legal, accounting, and engineering 

professionals for the performance of management duties, but as more fully set forth in the 

Counterclaims, the Mintzes breached their duties to the Company and refused to permit the 

Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

194. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 194 of the Complaint, except states that managers 
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of real estate properties are entitled to rely on legal, accounting, and engineering professionals 

for the performance of management duties, but as more fully set forth in the Counterclaims, the 

Mintzes breached their duties to the Company and refused to permit the Company to retain 

appropriate professionals for the performance of management duties at the Company, 

particularly with respect to the potential replacement anchor tenant. 

195. Defendants deny the allegations contained in paragraph 195 of the Complaint, 

except state that "go dark" provisions may involve some or all of the terms described therein, and 

state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

196. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 196 of the Complaint, except states that managers 

of real estate properties are entitled to rely on legal, accounting, and engineering professionals 

for the performance of management duties, but as more fully set forth in the Counterclaims, the 

Mintzes breached their duties to the Company and refused to permit the Company to retain 

appropriate professionals for the performance of management duties at the Company, 

particularly with respect to the potential replacement anchor tenant. 

197. Defendants admit the allegations contained in paragraph 197 of the Complaint. 

198. Defendants admit the allegations contained in paragraph 198 of the Complaint. 

199. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 199 of the Complaint, except state that managers 
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of real estate properties are entitled to rely on legal, accounting, and engineering professionals 

for the performance of management duties, but as more fully set forth in the Counterclaims, the 

Mintzes breached their duties to the Company and refused to permit the Company to retain 

appropriate professionals for the performance of management duties at the Company, 

particularly with respect to the potential replacement anchor tenant. 

200. Defendants deny the allegations contained in paragraph 200 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

201. Defendants deny the allegations contained in paragraph 201 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant.. 

202. Defendants deny the allegations contained in paragraph 202 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' communications with Welkis. 

203. Defendants deny the allegations contained in paragraph 203 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' alleged reactions, and state that managers of real estate properties are 
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entitled to rely on legal, accounting, and engineering professionals for the performance of 

management duties, but as more fully set forth in the Counterclaims, the Mintzes breached their 

duties to the Company and refused to permit the Company to retain appropriate professionals for 

the performance of management duties at the Company, particularly with respect to the potential 

replacement anchor tenant. 

204. Defendants deny the allegations contained in paragraph 204 of the Complaint, 

except refer to the writing for the content and terms thereof. 

205. Defendants deny the allegations contained in paragraph 205 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 

performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 

respect to the potential replacement anchor tenant. 

206. Defendants deny the allegations contained in paragraph 206 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 

performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 

respect to the potential replacement anchor tenant. 

207. Defendants deny the allegations contained in paragraph 207 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 
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engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

208. Defendants deny the allegations contained in paragraph 208 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

209. Defendants deny the allegations contained in paragraph 209 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 

performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 

respect to the potential replacement anchor tenant. 

210. Defendants deny the allegations contained in paragraph 210 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 

performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 
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respect to the potential replacement anchor tenant. 

211. Defendants deny the allegations contained in paragraph 211 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 

performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 

respect to the potential replacement anchor tenant. 

212. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 212 of the Complaint, except state that the 

Mintzes initiated direct, unilateral communications with the Potential Anchor Tenant without the 

consent of the Board, thereby constituting a breach of the Shareholders' Agreement and of the 

Mintzes' fiduciary duties. 

213. Defendants deny the allegations contained in paragraph 213 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 

performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 

respect to the potential replacement anchor tenant. 

214. Defendants deny the allegations contained in paragraph 214 of the Complaint, 

except refer to the writing for the content and terms thereof, and state that managers of real estate 

properties are entitled to rely on legal, accounting, and engineering professionals for the 
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performance of management duties, but as more fully set forth in the Counterclaims, the Mintzes 

breached their duties to the Company and refused to permit the Company to retain appropriate 

professionals for the performance of management duties at the Company, particularly with 

respect to the potential replacement anchor tenant. 

215. Defendants deny the allegations contained in paragraph 215 of the Complaint, 

except state that the Mintzes initiated direct, unilateral communications with the Potential 

Anchor Tenant without the consent of the Board, thereby constituting a breach of the 

Shareholders' Agreement and of the Mintzes' fiduciary duties. 

216. Defendants deny the allegations contained in paragraph 216 of the Complaint, 

except state that the Mintzes initiated direct, unilateral communications with the Potential 

Anchor Tenant without the consent of the Board, thereby constituting a breach of the 

Shareholders' Agreement and of the Mintzes' fiduciary duties. 

217. Defendants deny the allegations contained in paragraph 217 of the Complaint, 

except state that, as more fully set forth in the Counterclaims, the Mintzes have "salvaged" 

nothing through their improper, intemperate, unauthorized, and unilateral actions with respect to 

the brokerage agreement and the potential replacement anchor tenant. 

218. Defendants deny the allegations contained in paragraph 218 of the Complaint, 

except state that managers of real estate properties are entitled to rely on legal, accounting, and 

engineering professionals for the performance of management duties, but as more fully set forth 

in the Counterclaims, the Mintzes breached their duties to the Company and refused to permit 

the Company to retain appropriate professionals for the performance of management duties at the 

Company, particularly with respect to the potential replacement anchor tenant. 

219. Defendants deny the allegations contained in paragraph 219 of the Complaint, 
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except refer to the writing for the content and terms thereof. 

220. Defendants deny the allegations contained in paragraph 220 of the Complaint, 

except refer to the writing for the content and terms thereof. 

221. Defendants deny the allegations contained in paragraph 221 of the Complaint, 

except refer to the writing for the content and terms thereof. 

222. Defendants deny the allegations contained in paragraph 222 of the Complaint, 

except refer to the writing from the Mintzes asking various questions referred to paragraph 222 

in for the content and terms thereof. 

223. Defendants deny the allegations contained in paragraph 223 of the Complaint. 

224. Defendants deny the allegations contained in paragraph 224 of the Complaint. 

225. Defendants deny the allegations contained in paragraph 225 of the Complaint. 

226. Defendants deny the allegations contained in paragraph 226 of the Complaint, 

except state that the Company engaged in negotiations with Riva as a prospective tenant. 

227. Defendants deny the allegations contained in paragraph 227 of the Complaint, 

except refer to the writing for the content and terms thereof. 

228. Defendants deny the allegations contained in paragraph 228 of the Complaint, 

except refer to the writing for the content and terms thereof. 

229. Defendants deny the allegations contained in paragraph 229 of the Complaint, 

except refer to the writing for the content and terms thereof. 

230. Defendants deny the allegations contained in paragraph 230 of the Complaint, 

except refer to the proposed lease for the content and terms thereof. 

231. Defendants deny the allegations contained in paragraph 231 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 
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obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

232. Defendants deny the allegations contained in paragraph 232 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

233. Defendants deny the allegations contained in paragraph 233 of the Complaint, 

except admit that because the necessary work was not completed before November 1, 2012, the 

Company lost the Riva lease, and state, as more fully set forth in the Counterclaims, that Howard 

was contractually obligated to advise the Company on construction matters, as reflected in the 

Consulting Agreement he entered into with the Company, and in his current role as Executive 

Vice President in Charge of Construction and Facilities Operations and Chief Operating Officer 

and a Director of the Company, and thus to the extent there are any construction-related failures 

at the Shopping Center, such failures are the responsibility of Howard. 

234. Defendants deny the allegations contained in paragraph 234 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 
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Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

235. Defendants deny the allegations contained in paragraph 235 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

236. Defendants deny the allegations contained in paragraph 236 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that Howard was contractually 

obligated to advise the Company on construction matters, as reflected in the Consulting 

Agreement he entered into with the Company, and in his current role as Executive Vice 

President in Charge of Construction and Facilities Operations and Chief Operating Officer and a 

Director of the Company, and thus to the extent there are any construction-related failures at the 

Shopping Center, such failures are the responsibility of Howard. 

237. Defendants deny the allegations contained in paragraph 237 of the Complaint, 

except state that Howard oversaw the HSBC renovations in his capacity as Chief of Construction 

of the Company. 

238. Defendants deny the allegations contained in paragraph 238 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 
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regarding the Mintzes' communications with the Company's contractor and engineer. 

239. Defendants deny the allegations contained in paragraph 239 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that at the time Howard wanted this 

project done, Howard and Vertex failed to apply for the proper permits and failed to proceed 

with proper supervision by an engineer, and when the Pazers on multiple occasions raised 

questions and expressed concerns about the permitting of the helical piles, their concerns were 

dismissed by Howard, and further state that Howard has now admitted that he was 

"misinformed" about the difficulties in obtaining permits, and has requested on behalf of Vertex 

an additional $42,000 on behalf of Vertex to attempt to correct the mistakes made by Howard 

and Vertex in an effort to secure proper permits for the helical piles. 

240. Defendants deny the allegations contained in paragraph 240 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that at the time Howard wanted this 

project done, Howard and Vertex failed to apply for the proper permits and failed to proceed 

with proper supervision by an engineer, and when the Pazers on multiple occasions raised 

questions and expressed concerns about the permitting of the helical piles, their concerns were 

dismissed by Howard, and further state that Howard has now admitted that he was 

"misinformed" about the difficulties in obtaining permits, and has requested on behalf of Vertex 

an additional $42,000 on behalf of Vertex to attempt to correct the mistakes made by Howard 

and Vertex in an effort to secure proper permits for the helical piles. 

241. Defendants deny the allegations contained in paragraph 241 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that at the time Howard wanted this 

project done, Howard and Vertex failed to apply for the proper permits and failed to proceed 

with proper supervision by an engineer, and when the Pazers on multiple occasions raised 
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questions and expressed concerns about the permitting of the helical piles, their concerns were 

dismissed by Howard, and further state that Howard has now admitted that he was 

"misinformed" about the difficulties in obtaining permits, and has requested on behalf of Vertex 

an additional $42,000 on behalf of Vertex to attempt to correct the mistakes made by Howard 

and Vertex in an effort to secure proper permits for the helical piles. 

242. Defendants deny the allegations contained in paragraph 242 of the Complaint, 

except refer to the alleged opinion referred to for the content and terms thereof, and state, as 

more fully set forth in the Counterclaims, that at the time Howard wanted this project done, 

Howard and Vertex failed to apply for the proper permits and failed to proceed with proper 

supervision by an engineer, and when the Pazers on multiple occasions raised questions and 

expressed concerns about the permitting of the helical piles, their concerns were dismissed by 

Howard, and further state that Howard has now admitted that he was "misinformed" about the 

difficulties in obtaining permits, and has requested on behalf of Vertex an additional $42,000 on 

behalf of Vertex to attempt to correct the mistakes made by Howard and Vertex in an effort to 

secure proper permits for the helical piles.. 

243. Defendants deny the allegations contained in paragraph 243 of the Complaint, 

except refer to the writings for the content and terms thereof, and state as more fully set forth in 

the Counterclaims, that at the time Howard wanted this project done, Howard and Vertex failed 

to apply for the proper permits and failed to proceed with proper supervision by an engineer, and 

when the Pazers on multiple occasions raised questions and expressed concerns about the 

permitting of the helical piles, their concerns were dismissed by Howard, and further state that 

Howard has now admitted that he was "misinformed" about the difficulties in obtaining permits, 

and has requested on behalf of Vertex an additional $42,000 on behalf of Vertex to attempt to 
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correct the mistakes made by Howard and Vertex in an effort to secure proper permits for the 

helical piles.. 

244. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 238 of the Complaint, except admit that the 

Mintzes have sought reimbursement for pulling permits in the HSBC space. 

245. Defendants deny the allegations contained in paragraph 245 of the Complaint. 

246. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 246 of the Complaint. 

247. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 247 of the Complaint, except state, as more fully 

set forth in the Counterclaims, Howard was contractually obligated to advise the Company on 

construction matters, as reflected in the Consulting Agreement he entered into with the 

Company, and in his current role as Executive Vice President in Charge of Construction and 

Facilities Operations and Chief Operating Officer and a Director of the Company, and thus to the 

extent there are any construction-related failures at the Shopping Center, such failures are the 

responsibility of Howard. 

248. Defendants deny the allegations contained in paragraph 248 of the Complaint. 

249. Defendants deny the allegations contained in paragraph 249 of the Complaint, 

except refer to the bid for the content and terms thereof. 

250. Defendants deny the allegations contained in paragraph 250 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding Vertex's activities, and state that Dina did obtain an alternative bid for $40,000 less 

than the Vertex bid. 
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251. Defendants deny the allegations contained in paragraph 251 of the Complaint. 

252. Defendants deny the allegations contained in paragraph 252 of the Complaint. 

253. Defendants deny the allegations contained in paragraph 253 of the Complaint. 

254. Defendants admit the allegations contained in paragraph 254 of the Complaint. 

255. Defendants deny the allegations contained in paragraph 255 of the Complaint. 

256. Defendants deny the allegations contained in paragraph 256 of the Complaint. 

257. Defendants admit the allegations contained in paragraph 257 of the Complaint. 

258. Defendants deny the allegations contained in paragraph 258 of the Complaint, 

except refer to the writings for the content and terms thereof. 

259. Defendants deny the allegations contained in paragraph 259 of the Complaint, 

except refer to the writings for the content and terms thereof. 

260. Defendants deny the allegations contained in paragraph 260 of the Complaint, 

except refer to the writings for the content and terms thereof. 

261. Defendants deny the allegations contained in paragraph 261 of the Complaint. 

262. Defendants deny the allegations contained in paragraph 262 of the Complaint, 

except refer to the lease extension for the content and terms thereof. 

263. Defendants deny the allegations contained in paragraph 263 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

264. Defendants deny the allegations contained in paragraph 264 of the Complaint, 

except admit that the Mortgage Lender requested that the Company enter into a Second 

Amendment. 

265. Defendants deny the allegations contained in paragraph 265 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 
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266. Defendants deny the allegations contained in paragraph 266 of the Complaint, 

except state, as more fully set forth in the Counterclaims, that the Mintzes approved the retention 

of Kleiman to negotiate with the Bank on a proposed Second Amendment to the Mortgage, 

which Second Amendment was never finalized or presented for approval to the Board of 

Directors, and further state that Shelley contacted Howard and set forth a proposed strategy for 

renegotiating some of the business terms for the Company's benefit, and asked that Howard 

advise his thoughts on the proposed Second Amendment, to which the Mintzes never responded 

to Shelley, and the Mintzes instead contacted the Bank directly, thereby breaching the 

Shareholders' Agreement and fiduciary duties, among other improper conduct. 

267. Defendants deny the allegations contained in paragraph 267 of the Complaint, 

except refer to the writings for the content and terms thereof, and state, as more fully set forth in 

the Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate with the 

Bank on a proposed Second Amendment to the Mortgage, which Second Amendment was never 

finalized or presented for approval to the Board of Directors, and further state that Shelley 

contacted Howard and set forth a proposed strategy for renegotiating some of the business terms 

for the Company's benefit, and asked that Howard advise his thoughts on the proposed Second 

Amendment, to which the Mintzes never responded to Shelley, and the Mintzes instead 

contacted the Bank directly, thereby breaching the Shareholders' Agreement and fiduciary duties, 

among other improper conduct. 

268. Defendants deny the allegations contained in paragraph 268 of the Complaint, 

except refer to the writings for the content and terms thereof, Complaint, and state, as more fully 

set forth in the Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate 

with the Bank on a proposed Second Amendment to the Mortgage, which Second Amendment 
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was never finalized or presented for approval to the Board of Directors, and further state that 

Shelley contacted Howard and set forth a proposed strategy for renegotiating some of the 

business terms for the Company's benefit, and asked that Howard advise his thoughts on the 

proposed Second Amendment, to which the Mintzes never responded to Shelley, and the Mintzes 

instead contacted the Bank directly, thereby breaching the Shareholders' Agreement and 

fiduciary duties, among other improper conduct. 

269. Defendants deny the allegations contained in paragraph 269 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' communications with Kleiman, Complaint, and state, as more fully set 

forth in the Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate with 

the Bank on a proposed Second Amendment to the Mortgage, which Second Amendment was 

never finalized or presented for approval to the Board of Directors, and further state that Shelley 

contacted Howard and set forth a proposed strategy for renegotiating some of the business terms 

for the Company's benefit, and asked that Howard advise his thoughts on the proposed Second 

Amendment, to which the Mintzes never responded to Shelley, and the Mintzes instead 

contacted the Bank directly, thereby breaching the Shareholders' Agreement and fiduciary duties, 

among other improper conduct. 

270. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 270 of the Complaint. 

271. Defendants deny the allegations contained in paragraph 271 of the Complaint, 

except refer to the writings for the content and terms thereof, except state, as more fully set forth 

in the Counterclaims, that Shelley contacted Howard and set forth a proposed strategy for 

renegotiating some of the business terms for the Company's benefit, and asked that Howard 
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advise his thoughts on the proposed Second Amendment, to which the Mintzes never responded 

to Shelley, and the Mintzes instead contacted the Bank directly, thereby breaching the 

Shareholders' Agreement and fiduciary duties, among other improper conduct. 

272. Defendants deny the allegations contained in paragraph 272 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' internal deliberations with Guttenberg, except state, as more fully set 

forth in the Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate with 

the Bank on a proposed Second Amendment to the Mortgage, which Second Amendment was 

never finalized or presented for approval to the Board of Directors, and further state that Shelley 

contacted Howard and set forth a proposed strategy for renegotiating some of the business terms 

for the Company's benefit, and asked that Howard advise his thoughts on the proposed Second 

Amendment, to which the Mintzes never responded to Shelley, and the Mintzes instead 

contacted the Bank directly, thereby breaching the Shareholders' Agreement and fiduciary duties, 

among other improper conduct. 

273. Defendants deny the allegations contained in paragraph 273 of the Complaint. 

274. Defendants deny the allegations contained in paragraph 274 of the Complaint, 

except refer to the writings for the content and terms thereof. 

275. Defendants deny the allegations contained in paragraph 275 of the Complaint, 

except refer to the writings for the content and terms thereof. 

276. Defendants deny the allegations contained in paragraph 276 of the Complaint, 

except refer to the writings for the content and terms thereof. 

277. Defendants deny the allegations contained in paragraph 277 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 
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regarding the Mintzes' alleged beliefs or concerns, except state, as more fully set forth in the 

Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate with the Bank on 

a proposed Second Amendment to the Mortgage, which Second Amendment was never finalized 

or presented for approval to the Board of Directors, and further state that Shelley contacted 

Howard and set forth a proposed strategy for renegotiating some of the business terms for the 

Company's benefit, and asked that Howard advise his thoughts on the proposed Second 

Amendment, to which the Mintzes never responded to Shelley, and the Mintzes instead 

contacted the Bank directly, thereby breaching the Shareholders' Agreement and fiduciary duties, 

among other improper conduct. 

278. Defendants deny the allegations contained in paragraph 278 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' alleged beliefs or concerns, except state, as more fully set forth in the 

Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate with the Bank on 

a proposed Second Amendment to the Mortgage, which Second Amendment was never finalized 

or presented for approval to the Board of Directors, and further state that Shelley contacted 

Howard and set forth a proposed strategy for renegotiating some of the business terms for the 

Company's benefit, and asked that Howard advise his thoughts on the proposed Second 

Amendment, to which the Mintzes never responded to Shelley, and the Mintzes instead 

contacted the Bank directly, thereby breaching the Shareholders' Agreement and fiduciary duties, 

among other improper conduct. 

279. Defendants deny the allegations contained in paragraph 279 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding the Mintzes' alleged beliefs or concerns, except state, as more fully set forth in the 
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Counterclaims, that the Mintzes approved the retention of Kleiman to negotiate with the Bank on 

a proposed Second Amendment to the Mortgage, which Second Amendment was never finalized 

or presented for approval to the Board of Directors, and further state that Shelley contacted 

Howard and set forth a proposed strategy for renegotiating some of the business terms for the 

Company's benefit, and asked that Howard advise his thoughts on the proposed Second 

Amendment, to which the Mintzes never responded to Shelley, and the Mintzes instead 

contacted the Bank directly, thereby breaching the Shareholders' Agreement and fiduciary duties, 

among other improper conduct. 

280. Defendants deny the allegations contained in paragraph 280 of the Complaint, 

except refer to the e-mail dated August 27, 2012 for the content and terms thereof. 

281. With respect to the allegations contained in paragraph 281 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 281 of the Complaint, except refer to the e-mail dated August 27, 2012 

for the content and terms thereof. 

282. Defendants deny the allegations contained in paragraph 282 of the Complaint, 

except refer to the writing and Shareholders' Agreement for the content and terms thereof. 

283. Defendants deny the allegations contained in paragraph 283 of the Complaint, 

except refer to the writings for the content and terms thereof. 

284. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 284 of the Complaint. 

285. With respect to the allegations contained in paragraph 285 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 
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pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 285 of the Complaint, except refer to the writing for the content and 

terms thereof. 

286. With respect to the allegations contained in paragraph 286 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 286 of the Complaint, except refer to the writing for the content and 

terms thereof. 

287. Defendants deny the allegations contained in paragraph 287 of the Complaint, 

except states that Shelley is not obligated to sell her interest in the Company to the Mintzes. 

288. With respect to the allegations contained in paragraph 288 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 288 of the Complaint, except refer to the Shareholders' Agreement for the 

content and terms thereof. 

289. Defendants deny the allegations contained in paragraph 288 of the Complaint, 

except state that a mediation session was held on September 27, 2012. 

290. Defendants admit the allegations contained in paragraph 290 of the Complaint. 

291. Defendants deny the allegations contained in paragraph 291 of the Complaint, 

except admit that the Mintzes had a purported Purchase Notice delivered immediately after the 

failed mediation session and that the Pazers received a second copy by overnight mail, and refer 

to the alleged Purchase Notice and Shareholders' Agreement for the content and terms thereof. 
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292. With respect to the allegations contained in paragraph 292 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 292 of the Complaint, except refer to the Shareholders' Agreement for the 

content and terms thereof. 

293. Defendants respond to the allegations contained in paragraph 293 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

294. With respect to the allegations contained in paragraph 294 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, except refer to the Shareholders' 

Agreement for the content and terms thereof. 

295. With respect to the allegations contained in paragraph 295 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 295 of the Complaint, except refer to the Shareholders' Agreement for the 

content and terms thereof. 

296. With respect to the allegations contained in paragraph 296 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations 

contained in paragraph 296 of the Complaint, except refer to the Shareholders' Agreement for the 

content and terms thereof. 

297. Defendants deny the allegations contained in paragraph 297 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 
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298. Defendants deny the allegations contained in paragraph 298 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

299. Defendants deny the allegations contained in paragraph 299 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

300. Defendants deny the allegations contained in paragraph 300 of the Complaint. 

301. Defendants deny the allegations contained in paragraph 301 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

302. Defendants deny the allegations contained in paragraph 302 of the Complaint. 

303. Defendants deny the allegations contained in paragraph 303 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

304. Defendants deny the allegations contained in paragraph 304 of the Complaint. 

305. Defendants respond to the allegations contained in paragraph 305 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

306. Defendants deny the allegations contained in paragraph 305 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

307. Defendants deny the allegations contained in paragraph 307 of the Complaint. 

308. Defendants deny the allegations contained in paragraph 308 of the Complaint. 

309. Defendants deny the allegations contained in paragraph 309 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

310. Defendants respond to the allegations contained in paragraph 310 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

311. With respect to the allegations contained in paragraph 311 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 
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pleading is required, but to the extent a response is required, refer to the Shareholders' 

Agreement for the content and terms thereof. 

312. With respect to the allegations contained in paragraph 312 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, refer to the Shareholders' 

Agreement for the content and terms thereof. 

313. Defendants deny the allegations contained in paragraph 313 of the Complaint. 

314. Defendants deny the allegations contained in paragraph 314 of the Complaint. 

315. Defendants deny the allegations contained in paragraph 315 of the Complaint. 

316. Defendants deny the allegations contained in paragraph 316 of the Complaint. 

317. Defendants deny the allegations contained in paragraph 317 of the Complaint. 

318. Defendants respond to the allegations contained in paragraph 318 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

319. Defendants deny the allegations contained in paragraph 319 of the Complaint. 

320. Defendants deny the allegations contained in paragraph 320 of the Complaint. 

321. Defendants respond to the allegations contained in paragraph 321 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

322. Defendants deny the allegations contained in paragraph 3223 of the Complaint. 

323. Defendants deny the allegations contained in paragraph 323 of the Complaint. 

324. Defendants deny the allegations contained in paragraph 324 of the Complaint. 

325. Defendants deny the allegations contained in paragraph 325 of the Complaint, 

except state that the Pazers strenuously sought a comprehensive property condition assessment, 

which the Mintzes refused to consent to having prepared. 
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326. Defendants deny the allegations contained in paragraph 326 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding Mintzes' agreement with Emery. 

327. Defendants deny the allegations contained in paragraph 327 of the Complaint, 

except refer to the Emery Report for the content and terms thereof. 

328. Defendants deny the allegations contained in paragraph 328 of the Complaint, 

except refer to the Emery Report for the content and terms thereof. 

329. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained paragraph 329 of the Complaint regarding when the Mintzes 

delivered the Emery Report, and refer to the Emery Report for the content and terms thereof. 

330. Defendants deny the allegations contained in paragraph 330 of the Complaint.   

331. Defendants deny the allegations contained in paragraph 331 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding Mintzes' agreement with Emery. 

332. Defendants deny the allegations contained in paragraph 332 of the Complaint. 

333. Defendants deny the allegations contained in paragraph 333 of the Complaint. 

334. Defendants deny the allegations contained in paragraph 334 of the Complaint. 

335. Defendants deny the allegations contained in paragraph 335 of the Complaint. 

336. Defendants deny the allegations contained in paragraph 336 of the Complaint. 

337. Defendants deny the allegations contained in paragraph 337 of the Complaint, 

except deny knowledge or information sufficient to form a belief as to the truth of the allegations 

regarding Mintzes' alleged beliefs. 

338. Defendants deny the allegations contained in paragraph 338 of the Complaint. 
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339. Defendants deny the allegations contained in paragraph 339 of the Complaint. 

340. Defendants respond to the allegations contained in paragraph 340 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

341. With respect to the allegations contained in paragraph 341 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, refer to the Shareholders' 

Agreement for the content and terms thereof. 

342. Defendants deny the allegations contained in paragraph 342 of the Complaint. 

343. Defendants deny the allegations contained in paragraph 343 of the Complaint. 

344. Defendants deny the allegations contained in paragraph 344 of the Complaint. 

345. Defendants respond to the allegations contained in paragraph 345 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

346. Defendants deny the allegations contained in paragraph 346 of the Complaint.. 

347. Defendants deny the allegations contained in paragraph 347 of the Complaint. 

348. Defendants deny the allegations contained in paragraph 348 of the Complaint. 

349. Defendants respond to the allegations contained in paragraph 349 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

350. With respect to the allegations contained in paragraph 350 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations set 

forth in paragraph 350 of the Complaint, and refer to the Shareholders' Agreement for the 

content and terms thereof. 
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351. With respect to the allegations contained in paragraph 351 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations set 

forth in paragraph 351 of the Complaint, and refer to the Shareholders' Agreement for the 

content and terms thereof. 

352. With respect to the allegations contained in paragraph 352 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations set 

forth in paragraph 352 of the Complaint, and refer to the Shareholders' Agreement for the 

content and terms thereof. 

353. Defendants deny the allegations contained in paragraph 353 of the Complaint. 

354. Defendants deny the allegations contained in paragraph 354 of the Complaint. 

355. Defendants deny the allegations contained in paragraph 355 of the Complaint. 

356. Defendants respond to the allegations contained in paragraph 356 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

357. Defendants deny the allegations contained in paragraph 357 of the Complaint. 

358. Defendants deny the allegations contained in paragraph 358 of the Complaint. 

359. Defendants deny the allegations contained in paragraph 359 of the Complaint. 

360. Defendants deny the allegations contained in paragraph 360 of the Complaint. 

361. Defendants deny the allegations contained in paragraph 361 of the Complaint, 

except states that Shelley is entitled to receive management fees from the Company. 
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362. With respect to the allegations contained in paragraph 362 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required. 

363. Defendants deny the allegations contained in paragraph 363 of the Complaint. 

364. Defendants respond to the allegations contained in paragraph 364 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

365. Defendants deny the allegations contained in paragraph 365 of the Complaint. 

366. Defendants deny the allegations contained in paragraph 366 of the Complaint, and 

refer to the Shareholders' Agreement for the content and terms thereof. 

367. Defendants deny the allegations contained in paragraph 367 of the Complaint, 

except state that Dina and Lisa have received, and are entitled to receive, compensation for 

management services performed on behalf of the Company. 

368. Defendants deny the allegations contained in paragraph 368 of the Complaint, 

except state that Dina and Lisa have received, and are entitled to receive, compensation for 

services performed from compensation due Shelley. 

369. Defendants deny the allegations contained in paragraph 369 of the Complaint, 

except state that Dina and Lisa have received, and are entitled to receive, compensation for 

services performed from compensation due Shelley. 

370. With respect to the allegations contained in paragraph 370 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required. 

371. Defendants deny the allegations contained in paragraph 371 of the Complaint. 
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372. Defendants respond to the allegations contained in paragraph 372 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

373. Defendants deny the allegations contained in paragraph 373 of the Complaint, 

except state that Dina and Lisa have received, and are entitled to receive, compensation for 

services performed from compensation due Shelley. 

374. Defendants deny the allegations contained in paragraph 374 of the Complaint. 

375. Defendants respond to the allegations contained in paragraph 375 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

376. With respect to the allegations contained in paragraph 376 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, refer to the Shareholders' 

Agreement for the content and terms thereof. 

377. Defendants deny the allegations contained in paragraph 377 of the Complaint. 

378. Defendants deny the allegations contained in paragraph 378 of the Complaint. 

379. Defendants deny the allegations contained in paragraph 379 of the Complaint. 

380. Defendants respond to the allegations contained in paragraph 380 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

381. Defendants deny the allegations contained in paragraph 381 of the Complaint. 

382. Defendants deny the allegations contained in paragraph 382 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

383. Defendants deny the allegations contained in paragraph 383 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 
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384. Defendants deny the allegations contained in paragraph 384 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

385. Defendants deny the allegations contained in paragraph 309 of the Complaint, 

except state that Dina and Lisa have received, and are entitled to receive, compensation for 

services performed from compensation due Shelley, and refer to the Shareholders' Agreement for 

the content and terms thereof. 

386. Defendants deny the allegations contained in paragraph 386 of the Complaint. 

387. Defendants respond to the allegations contained in paragraph 387 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

388. Defendants deny the allegations contained in paragraph 388 of the Complaint. 

389. Defendants deny the allegations contained in paragraph 389 of the Complaint. 

390. With respect to the allegations contained in paragraph 390 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required, but to the extent a response is required, Defendants deny the allegations set 

forth in paragraph 390 of the Complaint, and refer to the Shareholders' Agreement for the 

content and terms thereof. 

391. Defendants admits the allegations contained in paragraph 391 of the Complaint. 

392. With respect to the allegations contained in paragraph 392 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required. 

393. Defendants deny the allegations contained in paragraph 393 of the Complaint. 

394. Defendants respond to the allegations contained in paragraph 394 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 
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395. Defendants deny the allegations contained in paragraph 395 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

396. Defendants deny the allegations contained in paragraph 396 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

397. Defendants deny the allegations contained in paragraph 397 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

398. Defendants deny the allegations contained in paragraph 398 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

399. Defendants deny the allegations contained in paragraph 399 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

400. Defendants admit the allegations contained in paragraph 400 of the Complaint. 

401. With respect to the allegations contained in paragraph 401 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required. 

402. Defendants deny the allegations contained in paragraph 402 of the Complaint. 

403. Defendants respond to the allegations contained in paragraph 403 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

404. Defendants deny the allegations contained in paragraph 404 of the Complaint, 

except refer to the writing for the content and terms therein. 

405. Defendants deny the allegations contained in paragraph 405 of the Complaint. 

406. Defendants admit the allegations contained in paragraph 406 of the Complaint. 

407. Defendants deny the allegations contained in paragraph 407 of the Complaint, 

except admit that the Mintzes had a purported Purchase Notice delivered immediately after the 



75 
 
 

failed mediation session, and refer to the alleged Purchase Notice and Shareholders' Agreement 

for the content and terms thereof. 

408. Defendants deny the allegations contained in paragraph 408 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

409. Defendants deny the allegations contained in paragraph 409 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

410. Defendants deny the allegations contained in paragraph 410 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

411. Defendants deny the allegations contained in paragraph 411 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

412. Defendants admit the allegations contained in paragraph 412 of the Complaint, 

and refer to the Pazer Purchase Notice and the Shareholders' Agreement for the content and 

terms thereof. 

413. Defendants deny the allegations contained in paragraph 413 of the Complaint. 

414. Defendants deny the allegations contained in paragraph 414 of the Complaint. 

415. Defendants admit the allegations contained in paragraph 415 of the Complaint. 

416. Defendants admit the allegations contained in paragraph 416 of the Complaint. 

417. Defendants deny the allegations contained in paragraph 417 of the Complaint, and 

state, as more fully set forth in the Counterclaims, Shelley is seeking a declaratory judgment 

declaring or determining that (a) the intention of the parties as reflected in the Shareholder's 

Agreement was to give either group the right to buy the other one out, by giving a Purchase 

Notice within ten business days of a failed mediation, and not to favor either Shareholder group 

over the other, regardless who acts first; (b) where both Shareholder groups exercise their 
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purchase rights, either (i) the Shareholder group offering the highest purchase price through a 

bidding process "wins" and gets to buy the other group out, or (ii) neither Shareholder group 

may exercise their purchase rights and instead the Company must sell its assets on the open 

market.   

418. Defendants deny knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in paragraph 418 of the Complaint. 

419. With respect to the allegations contained in paragraph 401 of the Complaint, 

Defendants state that such allegations constitute legal conclusions to which no responsive 

pleading is required. 

420. Defendants deny the allegations contained in paragraph 420 of the Complaint. 

421. Defendants respond to the allegations contained in paragraph 421 of the 

Complaint in the same manner as it has responded to the prior allegations referred to therein. 

422. Defendants deny the allegations contained in paragraph 422 of the Complaint. 

423. Defendants deny the allegations contained in paragraph 423 of the Complaint. 

424. Defendants deny the allegations contained in paragraph 424 of the Complaint, 

except refer to the Shareholders' Agreement for the content and terms thereof. 

425. Defendants deny the allegations contained in paragraph 425 of the Complaint. 

426. Defendants deny the allegations contained in paragraph 426 of the Complaint. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 
 

427. The Complaint fails to state a cause of action upon which relief may be granted. 
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SECOND AFFIRMATIVE DEFENSE 
 

428. Plaintiffs standing and/or capacity to assert the claims for relief asserted or to 

recover the damages claimed in the Complaint or to obtain any other relief whatsoever. 

THIRD AFFIRMATIVE DEFENSE 
 

429. Plaintiffs' purported claims are barred by the statute of limitations.   

FOURTH AFFIRMATIVE DEFENSE 

430. Plaintiffs' purported claims are barred in whole or in part by the doctrines or 

principles of unclean hands, laches, waiver, estoppel, and/or ratification.   

FIFTH AFFIRMATIVE DEFENSE 

431. Defendant's acts and omissions as alleged in the Complaint have not caused any 

damages to Plaintiffs. 

SIXTH AFFIRMATIVE DEFENSE 

432. Plaintiffs' claims are barred by waiver, modification and/or discharge of the 

underlying obligations upon which Plaintiffs purport to found their Complaint. 

SEVENTH AFFIRMATIVE DEFENSE 

433. Plaintiffs are not the owner of the claim(s) upon which this action is purportedly 

based. 

EIGHTH AFFIRMATIVE DEFENSE 

434. Plaintiffs' claims are barred because the alleged default(s) set forth in the 

Complaint, if any default occurred at all (which is denied), are immaterial as a matter of law. 

NINTH AFFIRMATIVE DEFENSE 

435. Plaintiffs' claims are barred because the alleged default(s) set forth in the 

Complaint, if any default occurred at all (which is denied), have been cured. 
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TENTH AFFIRMATIVE DEFENSE 

436. Plaintiffs are not entitled to injunctive relief and/or specific performance. 

ELEVENTH AFFIRMATIVE DEFENSE 

437. None of the acts alleged to have been taken by Defendant were taken in bad faith. 

TWELFTH AFFIRMATIVE DEFENSE 

438. Plaintiffs' purported claims are barred in whole or in part by its breach of their 

obligation to deal with the Defendants in good faith.  Plaintiffs have breached the terms of and/or 

their duty of good faith and fair dealing under the applicable agreements, and Plaintiffs' causes of 

action are barred and estopped by reason of such breaches. 

THIRTEENTH AFFIRMATIVE DEFENSE 

439. Plaintiffs' claims against Defendants are precluded by documentary evidence. 

FOURTEENTH AFFIRMATIVE DEFENSE 

440. Upon information and belief, Plaintiffs have failed to properly mitigate their 

alleged damages, if any. 

FIFTEENTH AFFIRMATIVE DEFENSE 

441. Defendants have setoffs and counterclaims against Plaintiffs as more fully 

described below which serve to reduce the amount of Plaintiffs' alleged damages, if any. 

SIXTEENTH AFFIRMATIVE DEFENSE 

442. If any negligence, fault, want of care or other culpable conduct, other than that of 

Plaintiffs, contributed to the damages, if any, that may have been sustained by Plaintiffs, it was 

the negligence, fault, want of care or other culpable conduct on the part of non-parties or some 

other person or entity, their agents, servants or employees, over whom Defendants had no 
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control and for whose carelessness, negligence, want of care or other culpable conduct 

Defendants are not and were not responsible. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

443. Plaintiffs' claims are barred in whole or in part because any damages Plaintiffs 

allegedly suffered was a result of their own breaches of contractual obligations and/or other 

conduct. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

444. The Complaint is barred by the wrongful and inequitable conduct of Plaintiffs. 

NINETEENTH AFFIRMATIVE DEFENSE 

445. This action is barred by Plaintiff's failure to give applicable notices. 

TWENTIETH AFFIRMATIVE DEFENSE 

446. Plaintiffs have failed to join and/or to acquire jurisdiction over necessary parties. 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

447. The Mintz Trusts are not proper parties and have no standing and/or capacity to 

bring this lawsuit, in that the actual shareholders of record (as set forth in the Shareholders' 

Agreement) are The Credit Shelter Trust Under Article Third of The Last Will and Testament of 

Max Mintz and The Qualified Trust Investment Property Trust Under Article Fourth of The Last 

Will and Testament of Max Mintz (together, the "Agreement Trusts"), and the Mintzes have not 

notified the Pazers of any assignment to the Mintz Trusts as provided for in the Shareholders' 

Agreement. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

448. The Mintzes have not only asserted derivative claims purportedly on behalf of the 

Company, but also have asserted direct claims against the Company seeking monetary damages, 
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creating a conflict of interest on the part of the Mintzes, and a breach of the Mintzes' fiduciary 

and contractual obligations, in that any individual claims against the corporation raised by a 

shareholder in a derivative action present an impermissible conflict of interest.   

 

 

 

 

[Remainder of the page intentionally left blank.] 
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COUNTERCLAIMS 

FACTS COMMON TO ALL COUNTERCLAIMS 

1. Shelley brings these Counterclaims in order, inter alia, to resolve which 

shareholder group – the Pazers or the Mintzes – is entitled to buy out the other, or in the 

alternative, whether the Company's Property should be sold on the open market.  In addition, 

Shelley asserts derivative causes of action against Howard, Susan, and the Mintz Trusts (the 

"Counterclaim Defendants") for breach of fiduciary duty, breaches of contract, tortious 

interference, corporate waste, unjust enrichment, and conversion, as well as individual causes of 

action for breach of contract and tortious interference.   

2. Shelley is an individual residing at 5 Magnolia Drive, Woodbury, New York 

11797.  Shelley is the President, Treasurer, and Manager of the Company.  Shelley is the mother 

of Dina, a director and Vice President of the Company, and Lisa, a Vice President and Assistant 

Secretary of the Company. 

3. Upon information and belief, Counterclaim Defendant Howard is an individual 

residing at Casa Butte Ranch, Mile Marker 231.5 U.S. Hwy. 64, Tres Piedras, New Mexico 

87577.  Howard is the Executive Vice President in Charge of Construction and Facilities 

Operations and Chief Operating Officer and a director of the Company.   

4. Upon information and belief, Counterclaim Defendant Susan is an individual 

residing at 10 West Broadway, Apt. 6K, Long Beach, New York 11561.  Susan is the Secretary 

and a director of the Company. 

5. Upon information and belief, Counterclaim Defendant the Max Mintz QTIP Trust 

is a trust with an address located in the State of New York.  Upon information and belief, 

Howard and Susan act as the Trustees of the Max Mintz QTIP Trust.  Upon information and 
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belief, Counterclaim Defendant the Susan Mintz-Bello Grantor Retained Annuity Trust dated 

September 24, 2012 is a trust with an address located in the State of New York.  Upon 

information and belief, Susan acts as the Trustee of the Susan Mintz-Bello Grantor Retained 

Annuity Trust dated September 24, 2012.  Shelley has asserted Counterclaims against the Mintz 

Trusts (i.e., the trusts set forth in the caption of this action), rather than the Agreement Trusts 

(i.e., the trusts set forth in the Shareholders' Agreement), predicated on the representation made 

in the Complaint that the Mintz Trusts are the current shareholders in the Company (see 

Complaint ¶ 21), notwithstanding that the Shareholders' Agreement names the Agreement Trusts 

as the Company's Mintz shareholders, and the Mintzes have not notified the Pazers of any 

assignment to the Mintz Trusts as provided for in the Shareholders' Agreement.  See Defendants' 

Twenty-First Affirmative Defense.   

6. Astoria is a New York corporation with a principal place of business located at 

2181 Ralph Avenue, Brooklyn, New York, and owns a piece of real property located at that 

address. 

BACKGROUND AND HISTORY OF THE COMPANY 
 

A. The Mintz Family and the Shopping Center 
 

7. Astoria was formed and operated as an S-Corporation primarily by Louis (father 

of Shelley) and his cousin Max (father of Howard and Susan).  Although there were initially 

other participants in the early 1960s and 1970s, eventually Louis and Max, and then later, 

Shelley and Max, became the sole shareholders of Astoria. 

8. The Shopping Center is located in the Georgetown section of Bergen Beach, one 

of the last areas in Brooklyn to be developed.  Louis and Max were actually among the pioneers 

in developing the area, completing the Shopping Center in or about 1969.  One hundred years 
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ago, the area where the Shopping Center is located was actually part of Jamaica Bay, and Bergen 

Beach was known as Bergen Island.  Bergen Beach was joined to the mainland by successive 

landfills beginning in the early 20th century and continued with the construction of the Belt 

Parkway in the 1930s.  This marshy, waterlogged, landfilled area was not significantly 

developed at all until the 1960s and 1970s, with The New York Times describing the area around 

the Shopping Center as "vacant, debris-strewn land" and describing local development efforts as 

"building on sand."   

9. The Shopping Center has suffered structural problems from being built on this 

poor terrain, a circumstance exacerbated by the fact that construction was done without adequate 

or sufficient pilings extended through the landfill and marsh and into the underlying base 

material.  

10. Nevertheless, the Shopping Center's marshy location provides a significant 

benefit to the Company, because that area of Brooklyn is significantly underserved by other 

retail outlets. 

11. In addition to the Shopping Center, Astoria owned New Chalet, which owned and 

operated a residential complex in Mohegan Lake, New York.  Louis and Max also formed a 

second corporation, Avenue K, which owns the real property located at 2067 Ralph Avenue, 

Brooklyn, New York, across from the Shopping Center.   

12. Until 2003, Max principally ran the day-to-day management of the Companies, 

while Louis principally handled overarching business needs, such as property development and 

deal-making. For many years, Louis and Max operated without any formal written agreement, 

but worked very closely together taking a common approach to the operation and management of 

the business and were able to reach agreement on all significant decisions without difficulty. 
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13. For instance, notwithstanding Astoria's S-Corporation status, Louis and Max 

consistently retained funds in the Company sufficient to pay all real estate taxes that might be 

due in connection with the Shopping Center, in the event that any one or more of the tenants 

failed to pay its proportional share of the taxes.  Both Louis and Max also tried to avoid having 

the Company become unduly leveraged.  For instance, when undertaking to build the New 

Chalet property, they started out trying to pay for the project with internal funds rather than debt, 

although ultimately a loan was required. 

14. Shelley developed close working relationships with her father and Max, and 

learned about their manner of running the businesses and the day-to-day management of the real 

estate.  This history and experience enabled Shelley to continue with the model of their 

successful approach after their deaths. 

15. Shelley's father, Louis, died in 2002.  Thereafter, the business continued to be run 

principally by Max, who trained and was assisted by Shelley.  Shelley and Max had a very good 

working relationship right up until Max's death in 2003. 

B. Shelley Succeeds Max and Relies on Howard 

16. From the time of Max's death in 2003, Shelley served as the President of the 

Companies in accordance with two letter agreements between Max and Shelley (the "1990 

Agreements").  Despite the fact that Shelley owned fifty-two percent (52%) of the equity shares 

in the Companies, Shelley agreed that Max and Shelley would have equal voting rights in all 

matters concerning Astoria and New Chalet. 

17. In partial consideration for Shelley's foregoing her voting rights, Max and Shelley 

agreed in the 1990 Agreements that Shelley would retain 75% of the management fee after Max's 

passing.  This compromise is reflected in the Shareholders' Agreement. 
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18. After Max's death, the Mintz family's interests were represented by Hilda, Max's 

widow.  Out of affection for Max, Hilda, and their family, Shelley never exercised her right to 

the larger fee, but instead continued to receive payments at the rate of 50%, while explicitly 

reserving all rights to receive her full share of the management fee.  

19. Because Shelley does not have construction expertise, she relied on professionals 

hired by Astoria to oversee repairs, maintenance, and construction issues.  In particular, Shelley 

relied upon Tommy Scavone as the Shopping Center's Superintendent to oversee construction.  

Mr. Scavone was part of the construction crew that built the Shopping Center in the 1960s and 

was hired by Max as a full-time consultant to Astoria when the Shopping Center was completed. 

 Thus, by the time Shelley took over management responsibilities in 2003, Mr. Scavone had been 

working at the Shopping Center for twenty-five years and Shelley and Astoria had every reason 

to rely on his expertise. 

20. Another individual with whom Astoria contracted to rely upon was Howard 

Mintz.  Howard was hired by Shelley on behalf of Astoria after Max's death in 2003 as a 

consultant to oversee construction projects at the Shopping Center.  On or about July 7, 2003, 

Howard and Astoria (with Shelley signing on behalf of Astoria) entered into a consulting 

agreement (the "Consulting Agreement"), whereby Howard agreed to advise Astoria with respect 

to construction projects.  The terms of the Consulting Agreement, in pertinent part, are as 

follows: 

Consultant For New Project Construction 
& 

Existing Construction 
Work To Be Performed 

Astoria Holding Corp. a/k/a 
The Georgetowne Shopping Center 
2181 Ralph Ave. Brooklyn, N.Y. 

& 
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New Chalet Apartments 
Lexington Ave. Mohegan Lake, N.Y. 

 
To consult and advise the reconstruction of the Georgetowne Shopping Center 
which includes the leveling of the sidewalks, the leveling of the parking lot and 
the remodeling of the fascia of the buildings. 
 
To consult and advise the up-date and remodeling of apartments, landscaping, 
tennis courts and pool area at New Chalet Apartments. 
 
THREE (3) YEAR CONTRACT IS AUTOMATICALLY RENEWED EACH 
YEAR. 
 
PAYMENTS 

July 14, 2003 to June 30, 2006 
$78,000.00 per year - to be paid weekly in the amount of $1,500.00 
 

CONTRACT EXTENSION 
July 1, 2006 to June 30, 2009 
$156,000.00 per year - to be paid weekly in the amount of $3,000.00 

 
21. In accordance with the terms of the Consulting Agreement, Howard was paid 

significantly more money than any other advisor to the Company, including Mr. Scavone, to 

advise Astoria with respect to construction projects at the Companies throughout Shelley's tenure 

as President, in addition to his receipt of the shareholder distributions regularly paid by Astoria.  

  

22. Howard's consultancy with the Companies was noted in a letter of 

recommendation from Astoria dated January 26, 2007: 

Astoria Holding Corp. is a commercial real estate company that builds and 
owns its own residential and commercial projects. We have been incorporated 
since 1958. We have completed numerous projects, most recently a 208 unit 
residential project in Lake Mohegan, NY, complete with streets, tennis courts, 
private swimming and heath facility with boat docks. We also built and manage a 
shopping center in Brooklyn, NY with 29 retail stores including banks, 
restaurants, a super market and retail shops. 

 
Howard Mintz has been a construction consultant with us for the last 

three and a half years. He has participated in the above projects. His insight 
and construction expertise has helped us complete these projects successfully. 
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Howard has over 36 years of construction experience running his own company 
from New York, to California, to New Mexico where he is licensed as a general 
contractor. He is very qualified, and we are happy to recommend him. 

 
(Emphasis added). 

C. The 2005 Renovation 

23. During Shelley's tenure as President, Astoria undertook one major renovation 

project in 2005, which was referenced in Howard's Consulting Agreement.  Upon the advice of 

Howard and Astoria's other advisors, Shelley and Hilda had agreed to undertake a renovation of 

the Shopping Center with an anticipated cost of approximately five million dollars ($5,000,000).  

24. The scope of the work to be done and the selection of the professionals involved 

in the project were decided on the recommendation of Howard and the other advisers.  Among 

other things, Howard and Hilda personally interviewed the architect retained for the project and 

they recommended that such architect's plans for the renovation be adopted.  Predicated in part 

on Howard's recommendation, Shelley and Hilda agreed to proceed with the architect's plans for 

the renovation on or about October 28, 2004: 

The Chairman stated that the purpose of the meeting was to consider our 
Architects, Rosenbaum Design Group's rendering of the Georgetowne Shopping 
Center's renovation. This rendering was based on the contract previously signed 
on August 2, 2004 between Astoria Holding Corp. and Rosenbaum Design 
Group. After discussion upon motion duly made, seconded and unanimously 
carried, it was  
 

Resolved, that this Corporation accept the rendering submitted to Astoria 
Holding Corp. by the Rosenbaum Design Group on October 7, 2004. 

 
    [Signed, Hilda Mintz and Shelley Pazer] 

 
25. As the renovations progressed, Hilda was fully apprised of and consented to the 

scope of the renovation work, its cost, and how the Companies intended to pay for the 

renovations.  Hilda regularly communicated with Shelley regarding the management of the 
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Companies, and Hilda would regularly visit the offices of the Companies and would call into the 

offices nearly daily. 

26. Following in the footsteps of Louis and Max, Shelley wanted to avoid 

unnecessary interest expense to the Companies and, in a testament to her caution and good sense, 

had Astoria pay for the renovations out of the operating cash of the business.  In an abundance of 

caution, Shelley obtained a short term construction line of credit from the Shopping Center's 

primary lender in case it was needed for the renovations, and which in any event would have had 

to have been repaid out of Company reserves.  In fact, the renovations were completed in time 

and under budget.  During the time these renovations were ongoing, distributions were still made 

to the shareholders of Astoria, albeit less than the very large distributions that had been made in 

the years just prior.   

27. None of the Mintzes raised any concerns during the renovation about the scope of 

the renovation work, the method of paying for the renovations, the payment of distributions to 

the shareholders, or about Shelley's day-to-day management of the Companies.  On the contrary, 

both during and after the renovations, Hilda repeatedly advised Shelley that she was doing a 

great job managing the Companies.   

D. Howard Oversees the HSBC Renovation as Astoria's  
Construction Manager in Partnership With Vertex 
 
28. Once Mr. Scavone died in 2010, Howard became even more involved in the 

construction affairs of the Shopping Center, spending many hours on the phone with the office 

and Shelley.  Accordingly, the Shareholders' Agreement simply formalized and acknowledged 

his prior de facto role as the Shopping Center's chief of construction.   
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29. Among other things, Howard has overseen a major renovation of the HSBC space 

at the Shopping Center.  Unlike the 2005 renovation, the HSBC renovation has been plagued by 

a lack of transparency, questionable conduct, and bloated billing.    

30. First of all, the agreement Howard negotiated with his preferred contractor, 

Vertex, is materially deficient.  Vertex has been paid $500,000 by the Company without the 

Company having received from Vertex a formal bid or written contract, as is standard in the 

industry.  Accordingly, the Company has never received from Vertex a description of the scope 

of work, the plans and specifications, project schedule, proof of insurance, or safety plan, among 

many other material deficiencies.  Howard claimed that this less formal arrangement would save 

the Company money, but as further described below, it appears that Howard was mistaken.  In 

any event, without a description of the work Vertex was hired to perform, there is no way for the 

Company to verify that any money was or could have been saved.  

31. Upon information and belief, Howard has undisclosed business dealings with 

Vertex, so that Howard benefits (either directly or indirectly) at the Company's expense from 

Vertex's receiving increased business from the Company.  This would explain why Howard has 

insisted that no formal written contracts be entered into with Vertex and why he has resisted 

submitting work at the Shopping Center to competitive bidding, and has obstructed efforts by the 

Pazers to bring in different contractors for work at the Shopping Center.   

32. Howard also performed the HSBC renovation without proper permitting.  As 

discussed above, the Shopping Center has persistent settlement problems.  The renovation in the 

HSBC space provided the Company an opportunity to address settlement problems at least in 

that particular space.  Howard proposed drilling six helical piles to anchor the HSBC space.  

Helical piles are manufactured deep foundation steel elements consisting of a shaft and one or 
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more helical bearing plates (helices) screwed into the ground by application of torque on the 

shaft. 

33. The problem is that at the time Howard wanted this project done, Howard and 

Vertex simply failed to apply for the proper permits.  Moreover, because they were proceeding 

without proper supervision by an engineer, they ran the risk of exacerbating the settlement 

problems rather than relieving them.  The process of driving piles in itself can cause settlement 

problems (due to vibrations) if not handled and supervised appropriately. 

34. Although Howard conceded that the existing permit does not provide for driving 

piles, he repeatedly contended that the permit can be amended later.  However, New York City 

law contains detailed and specific requirements, including an engineer's approval and 

geotechnical report, for driving helical piles that should be submitted before the helical piles are 

driven.  Howard has not provided any proof that these requirements were complied with before 

the piles were installed, or that any way exists to procure an amended permit now that the work 

has been performed.  When the Pazers on multiple occasions raised questions and expressed 

concerns about the permitting of the helical piles, their concerns were derisively dismissed by 

Howard.   

35. At the very least, a professional needed to be contemporaneously recording the 

pile installation in detailed logs so that a compliant geotechnical report could be prepared.  Upon 

information and belief, these logs were not kept.  Last year, in fact, Anthony Pepe of Vertex 

indicated that his engineer could not retroactively prepare a report, perhaps because these logs 

were not kept.  

36. As more fully discussed below, Howard has now admitted that he was 

"misinformed" about the difficulties in obtaining permits, and has requested on behalf of Vertex 
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an additional $42,000 on behalf of Vertex to attempt to correct the mistakes made by Howard 

and Vertex in an effort to secure proper permits for the helical piles. 

37. Further, it appears from the documents submitted to the DOB that Anthony Pepe 

of Vertex has been acting as the "owner's representative" and in that purported capacity has 

retained professionals.  However, this procedure is improper because engineering professionals 

are prohibited by law from working for anyone but the client – their work cannot be 

subcontracted through the general contractor.  It appears that Howard and Vertex proceeded in 

this way to avoid oversight and approvals by the Pazers on behalf of the Company. 

38. Unlike the 2005 renovation, which was carried out in a spirit of transparency and 

in which Shelley directly involved Howard and Hilda, Howard has resisted all of the Pazers' 

attempts to oversee his work.  As noted above, the contract itself is entirely opaque.  To the best 

of the Pazers' knowledge, appropriate plans for the renovation were never drawn up.  The Pazers 

and their representatives have repeatedly requested the plans but have been stonewalled by 

Howard.  In fact, as further discussed below, Stephen Emery of SPE Designs, LLC ("Emery") 

made repeated requests for the plans in January 2012 and Howard refused to turn them over. 

39. The work itself performed by Vertex has been deficient.  One of the things that 

Howard and Vertex were intent on doing was adding a roof support column to the HSBC space 

to shore up the roof in light of the persistent settlement issues.  However, since they appear not 

to have consulted with a structural engineer, they had no way of knowing if this was an 

appropriate or effective solution to the settlement problems in the space.  It also appears that 

Vertex originally intended to charge $30,000 to install this column. 

40. When Emery, who is a structural engineer, reviewed this proposed roof support 

column, he found that it was not structurally necessary.  In the end, Howard ignored Emery's 
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advice and directed Vertex to install the column anyway, and Vertex installed the column and 

charged $6,000 rather than $30,000.  No explanation was given for why Vertex reduced its price 

or why Vertex was charging the Company so much to begin with.  

CONFLICTS BETWEEN THE PAZERS AND MINTZES LEAD TO LITIGATION 

A. The Relationship Between Shelley and Max's Heirs Deteriorates 

41. Until about 2007, Hilda, Howard, and Susan never seriously questioned the 

propriety of Shelley's management decisions.  This state of affairs continued until, apparently at 

the behest of Howard and Susan, Hilda retained new counsel.  The parties' relationship began to 

deteriorate immediately.   

42. The Mintzes' primary goal appeared to be securing larger distribution payments to 

Howard and Susan without regard to the Company's future needs and in contrast to the long-

standing conservative management policy practiced by Louis and Max, and continued by Shelley 

with Hilda's advice and consent.   

43. For instance, Howard and Susan began raising issues about the 2005 renovation, 

complaining that Astoria should not have paid for the renovations out of its operating funds, and 

instead should have financed the renovations through loans to the Company, so that Shelley 

could have used the Company's cash to pay larger distributions to Howard and Susan.  The 

Mintzes made these allegations despite the fact that, as described above, Hilda was kept advised 

of and approved the Company's renovation plans, and Howard himself was a highly-paid 

consultant responsible for overseeing the renovation project.   

44. Howard and Susan also began complaining about Shelley's management of the 

day-to-day operations of the Company.  In order to substantiate these complaints, the Mintzes 

hired a forensic accountant to review the business operations of the Companies.  Upon 
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information and belief, no material wrongdoing by Shelley was found.  At the very least, the 

Mintzes never shared this report with the Company's management, indicating that any issues 

raised therein were not material.   

45. In addition, Howard and Susan began pushing very hard for a new shareholders 

agreement.  Shelley and Max's wife Hilda from time to time discussed the possibility of entering 

into a shareholder agreement but through 2007 had not consummated an agreement.  Multiple 

drafts were exchanged among the parties between 2007 and 2011.  However, at each juncture the 

parties were unable to agree on certain material terms to be included.   

46. Among other things, Shelley was concerned that the Mintzes were demanding 

that any agreement provide for guaranteed distributions and salaries but with no offsetting 

provisions for shareholders to fund the Company if an infusion of capital became necessary.  

Indeed, the idea of taking as much money as possible out of the Company leaving it with the 

least possible reserves and funding all capital expenditures through debt – was the most 

consistent feature of every agreement proposed by the Mintzes.  Shelley believed that this was 

inconsistent with Astoria's conservative policies pursued by Louis and Max.   

47. At various times, Howard and Susan berated Shelley for keeping what they 

believed to be excess cash in Astoria, and insisted that she provide Howard and Susan with 

immediate cash distributions.  While Shelley tried to accommodate the Mintzes consistent with 

her fiduciary obligations to the Company, her conservative management of the Company's affairs 

could hardly be considered wasteful in the context of the severe financial downturn that hit the 

economy in 2008, which resulted in, among other things, the bankruptcy of A&P/Waldbaum's, 

the Shopping Center's anchor tenant.  Shelley believed and still believes that prudent 
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management requires sufficient funds be retained in the Company to address any unexpected 

events or capital needs. 

B. The 2011 Litigation 

48. Hilda passed away on or about February 5, 2011, with Hilda's interest in the 

Companies then passing to the Trusts for the benefit of Howard and Susan.   

49. Hilda's passing sharpened the conflicts between Shelley and the Mintzes.  Howard 

and Susan advisedly faced significant estate tax payments, and thus sought to force Shelley into 

transactions by the Companies that would be unfavorable, such as demanding a fire sale of the 

New Chalet, liquidating the Companies, or forcing Shelley to buy out the Mintzes at an entirely 

unreasonable price. 

50. In order to force Shelley to accede to the Mintzes' demands, the Mintzes through 

their counsel explicitly threatened to cause the Companies to default with the Bank, which had a 

note due from New Chalet on June 1, 2012, by withholding the Mintzes' consent to refinance that 

loan.  The Mintzes also threatened that a default with the Bank could trigger liability for Shelley 

under a personal guaranty.  As Guttenberg stated on April 26, 2011, in part: 

While "blowing up the bank" is not the Mintz family preference, they have NO 
CHOICE if the refinance and shareholder agreement do not generate and assure 
them of the cash needed for the upcoming estate tax liability (est. at $6.0 million, 
payable over time), plus a modest but comfortable standard of living. And of 
course, Ms. Pazer has her personal guaranty of the loans to be concerned 
with…which is about to go in default. Mrs. Mintz has no such concerns, anymore, 
unfortunately. 

 
In other words, the Mintzes would be willing to "blow up the bank" because the collateral 

damage would be greater to Shelley and the Companies than it would be for the Mintzes. 

51. The Mintzes' actions in threatening the Companies and Shelley with default could 

have provided no benefit whatsoever to the Companies.  Their actions were motivated by, among 
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other things, their greed and desire to force Shelley to purchase their ownership interests in the 

Companies, so that they could pay their individual tax liability and destroy the sixty year legacy 

created by Max and Louis. 

52. With the June 2011 maturity date looming, the Mintzes in May 2011 suddenly 

decided that they did not wish to remain owners in New Chalet after all.  They thereafter 

demanded that Shelley either consent: (1) to a consensual and immediate listing, marketing and 

sale of the New Chalet property and distribution of all proceeds to the shareholders, coupled with 

a dissolution of New Chalet; (2) to buy out Hilda's Trusts' interest in New Chalet and thereafter 

own one hundred percent (100%) of the equity and ownership interest in New Chalet and its 

future distributions (which, since the Company actually owned New Chalet, was never a true 

option for Shelley); or (3) to consent to the appointment of a receiver for both New Chalet and 

Astoria.  The Mintzes gave Shelley an arbitrary deadline of 3 PM on May 17, 2011 to make a 

decision from any of the three options dictated by the Mintzes.   

53. On May 18, 2011, the Mintzes caused an unsolicited and unauthorized e-mail to 

be sent to the mortgage broker for the potential refinancing on the New Chalet loan, asserting 

that no finance application or other loan agreement would be binding on Astoria or New Chalet 

because Howard and Susan have fifty percent (50%) of the voting rights of those companies and 

have not consented to such a transaction.  The Mintzes' May 18, 2011 e-mail also repeatedly 

insinuated that Shelley was making false representations and suggested that there were grounds 

for a receivership.  These statements to a third party damaged the Companies' ability to keep the 

New Chalet property properly financed and out of foreclosure, and also damaged Shelley's 

reputation.   
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54. The Counterclaim Defendants' actions – particularly their willingness to cause the 

Companies to default with the Bank and to suffer foreclosure unless Shelley gave in to the 

Mintzes' demands – convinced Shelley that the good-faith working relationship she had enjoyed 

with Max and Hilda was gone forever and that the protections set forth in the 1990 Agreements 

were insufficient to deter the bad faith conduct engaged in by the Counterclaim Defendants.   

55. For all of these reasons, Shelley on May 20, 2011, brought the 2011 Proceeding 

seeking, among other things, dissolution of the Company.   

56. The 2011 Proceeding was assigned to the Honorable David I. Schmidt.  With 

Justice Schmidt's supervision, the parties were able to address some of the issues raised in the 

2011 Litigation.  First, to provide funds for the Mintzes' estate tax liability, the Pazers reluctantly 

agreed to sell New Chalet and distribute the proceeds.  To that end, the parties were able to 

negotiate an extension on the June 1, 2012 deadline and were able to agree on a sale of New 

Chalet on July 31, 2012, which closed on or about February 9, 2012.  From the sale of New 

Chalet, the Mintzes received over $8 million, which was more than sufficient to address their 

purported estate tax liabilities.   

57. Second, the parties entered into substantively identical Shareholders' Agreements 

with respect to Astoria and Avenue K.  Shelley, by agreeing to the Shareholders' Agreement 

intended to establish a "cold peace" with the Mintzes by, among other things, formalizing the 

parties' existing roles in the Companies and providing thorough and detailed procedures for 

addressing disputes between the Mintzes and Pazers.  Accordingly, the Shareholders' Agreement 

was drafted to provide the Mintzes and the Pazers with reasonably clear directives with respect 

to resolving differences between them, and if those differences could not be resolved, with a 

mutually acceptable procedure for ending the parties' relationship.     
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C. The Shareholders' Agreement 

58. The Company, Shelley, Howard, Susan, and the Agreement Trusts are signatories 

to the Shareholders' Agreement.   

59. As discussed above, Howard had long had responsibilities with respect to 

construction projects at the Shopping Center, not only as set forth in the Consulting Agreement 

but also in the period following Mr. Scavone's death in 2010, when Howard acted as the 

Shopping Center's de facto Chief of Construction.  The Shareholders' Agreement in Section 3.1.1 

formalized and acknowledged that Howard was the Company's "Executive Vice President in 

Charge of Construction and Facilities Operations and Chief Operating Officer." 

60. In addition, the parties were able to negotiate detailed formal procedures for 

resolving disputes between the families regarding Major Decisions facing the Company.  Given 

the recent example of Counterclaim Defendants' bad faith unilateral actions with respect to the 

New Chalet note, the primary motivation for Shelley agreeing to the Shareholders' Agreement 

was to ensure that there were clear procedures for resolving conflicts and that neither party could 

resort to unilateral action to get their way. 

61. Section 4.5 provides that prior unanimous written consent of the directors 

(Shelley and Dina on the Pazer side, Howard and Susan on the Mintz side) is required for the 

Company to take any Major Decisions: 

4.5.  Major Decisions. Notwithstanding anything to the contrary contained in 
this Agreement, the prior unanimous written consent of the Directors shall be 
necessary for all Major Decisions affecting the Corporation or New Chalet, it 
being understood that neither the Manager, the Officers nor any other person may 
cause the Corporation or New Chalet to take any action in furtherance of a Major 
Decision without the written consent of all of the Directors of the respective 
corporation. A Major Decision may be proposed by any Director at any time. As 
used herein, a "Major Decision" shall mean any of the following actions, to the 
extent same are not already approved in the Annual Budget:  
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4.5.1 Adopting an Annual Budget for the Corporation or New Chalet, 
reducing monthly salaries or distributions to Shareholders, or determining 
appropriate reserves for the Corporation or New Chalet; 

 
4.5.2 Selling all or substantially all of the assets of the Corporation or 

New Chalet, except as provided in any stipulation entered in court and signed by 
the Pazer Group and the Mintz Group; subject, however, to the Shareholders' 
rights to seek dissolution of the Corporation or other judicial relief in a court of 
law and in accordance with applicable law;  

 
4.5.3 Financing, refinancing or mortgaging the Shopping Center or the 

Apartment Building; provided, however, that each of the Directors agrees to act 
reasonably and in good faith as regards future refinancing of the Shopping Center; 

 
4.5.4 Leasing the Shopping Center or any part thereof that is greater than 

500 square feet; 
 
4.5.5 Leasing any part of the Apartment Building for a period of more 

than two (2) consecutive years and/or at a rental rate of 10% less than the rental 
rate previously in effect; provided, however, that the Manager shall not enter any 
lease of the Apartment Building to which any pending buyer of the Apartment 
Building objects after Manager submitting the proposed terms of such new lease 
to such buyer in writing, if and as so provided in such buyer's purchase agreement 
for the Apartment Building; 

 
4.5.6 The making of any capital expenditure not included in the 

approved Annual Budget in excess of $500, or making any decision or 
expenditure involving construction, repair, or maintenance of any real estate 
assets of either the Corporation or New Chalet in excess of$500; 

 
4.5.7 Hiring or engaging any accountant(s), attorney(s), or other 

professionals on behalf of the Corporation or New Chalet, or making any tax 
election(s) or accounting decisions on behalf of either the Corporation or New 
Chalet; 

 
4.5.8 Employing (or continuing or terminating the employment of) 

any employees of the Corporation or New Chalet, and setting the terms of any 
such employment (other than the officers named in this Agreement or the 
Manager); 

 
4.5.9 Amending, modifying or terminating, this Agreement or any of 

the organizational documents and organizational instruments governing the 
Corporation or New Chalet; 

 
4.5.10 Commencing, defending against and/or settling litigation; 
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4.5.11 The need for any additional capital contributions, and if so, the 
terms for the payment of such capital contributions; 

 
4.5.12 The issuance of additional securities (including securities 

exercisable or exchangeable for, or convertible into, any shares of capital stock of 
the Corporation or New Chalet) of the Corporation and/or New Chalet; 

 
4.5.13 Entering into any related party transactions not otherwise approved 

in the Annual Budget; 
 
4.5.14 Creating or retiring debt and pursuing or cancelling accounts and/or 

loans payable; 
 
4.5.15 Any reduction in the amount of the Corporation's emergency 

reserve below $300,000.00; and 
 
4.5.16 Any material decision or action not otherwise defined herein as a 

Major Decision that a Director, in the reasonable exercise of his or her good faith 
discretion, believes warrants review by the Board. 

 
(Emphasis added). 

 
62. Section 4.6 provides, inter alia, that with respect to any proposal to consider a 

Major Decision:  

The Directors shall be deemed to have disapproved a proposal if the Directors 
shall fail to approve in writing such proposal within ten (10) business days 
following the later of (i) the receipt of such proposal or (ii) the receipt of any 
additional back-up and explanatory materials requested from any Directors (the 
"Approval Deadline").  

 
63. To the extent that the a Major Decision has been disapproved, i.e., there is a 

material disagreement between the Pazers and the Mintzes, a Deadlock can result: 

4.8.1 If the Directors have failed for any reason to approve a Major Decision by 
the Approval Deadline (a "Disputed Matter"), the Directors of such Board shall 
negotiate in good faith for a period of thirty (30) days following such Approval 
Deadline to reach a unanimous decision regarding the Disputed Matter through 
face-to-face meetings and/or conference calls.  Upon the expiration of such thirty 
(30) day period, unless the Directors have unanimously consented in writing to a 
course of action with respect to the Disputed Matter, a "Deadlock" shall be 
deemed to have occurred.  
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64. In other words, once a Major Decision has not been approved, the parties are 

required to negotiate in good faith for thirty days to attempt to resolve the issue.  If such good-

faith negotiations do not resolve the issue, then a Deadlock is deemed to have occurred.   

65. Section 4.8.2 governs the procedure in the event of a Deadlock.  It reads: 

4.8.2 Upon the occurrence of a Deadlock, the Directors shall immediately arrange 
a telephonic or in-person conference before the Honorable David I. Schmidt, 
Justice of the New York State Supreme Court, Kings County . . . , to be held 
within five (5) days of the occurrence of the Deadlock or as soon thereafter as 
possible for Justice Schmidt. In the event Justice Schmidt is no longer available to 
mediate such Deadlocks, each of the Pazer Group and the Mintz Group shall 
agree in no more than five (5) days to an alternate mediator selected from the 
JAMS panel of mediators to act as the mediator under this Section 4.7.2, provided 
in no event shall all mediation attempts under this section 4.8.2 last more than 30 
days from original determination of Deadlock. 
 
66. Section 8.2(a) of the Agreement provides for the right of one shareholder group to 

purchase the shares of the other shareholder group in the event that mediation efforts under 

Section 4.8.2 are not successful.  Section 8.2(a) states, in pertinent part, as follows: 

[I]f any Deadlock exists which has not been resolved pursuant to Section 4.8.2 
hereof, then either the Mintz Group or the Pazer Group shall have the right to give 
the other Shareholder Group a Purchase Notice as to all of the Shares owned by 
the other Shareholder Group within ten (10) business days after such failure to 
resolve, in which event the Shareholders shall proceed under section 8.2 (b), (c) 
and (d) below. 
 

Thus, pursuant to Section 8.2(a), a Purchase Notice can be sent by either side once the Deadlock 

has not been resolved.  If neither side elects to buy the other out, then the Company is to be 

dissolved.  The Shareholders' Agreement is silent as to the procedure when both parties exercise 

their rights to purchase the shares of the other. 

67. Section 8.2(b) confirms that the Purchase Notice described in Section 8.2(a) is 

irrevocable: 

If any Purchasing Shareholders deliver Purchase Notice(s) to purchase some or 
all of the Offered Shares, then those elections to purchase shall be irrevocable, 
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regardless of the amount of the Purchase Price later determined for the Offered 
Shares pursuant to subsection (c) below. Both the Selling Shareholder and the 
purchasing Shareholders shall be irrevocably obligated to sell and buy the 
Offered Shares at the Purchase Price specified below, regardless of what that 
Purchase Price is determined to be, and failure to either sell or buy the Offered 
Shares at the Purchase Price shall be a breach of contract allowing for full breach 
of contract monetary damages and/or the remedy of specific performance by the 
non-breaching party(ies). 

 
68. Section 8.2(c) sets forth the procedure for determining the Purchase Price for the 

Offered Shares pursuant to "baseball arbitration" principles: 

The Purchase Price shall be determined as follows: 
 

(i)  If pursuant to the foregoing the Offering Shareholder timely 
receives from the other Shareholders written notice(s) electing to purchase all of 
the Offered Shares, then within ten (10) days thereafter, each of the Purchasing 
Shareholders (acting collectively) and the Selling Shareholder shall select a 
Qualified Appraiser. Each Qualified Appraiser shall determine the final and 
binding Purchase Price for the Offered Shares, which shall be equal to the 
appraised fair market value of all assets of the Corporation, less all of the 
applicable corporation's liabilities, multiplied by a fraction, the numerator of 
which is the number of Offered Shares, and the denominator of which is the total 
number of voting shares issued and outstanding for the applicable corporation 
(collectively, the "Determinations"). If the higher Determination varies by 10% or 
less from the lower Determination, the Purchase Price will be the average of the 
two Determinations. If the Determinations vary by more than 10%, within thirty 
(30) days after delivery of the Determinations, the Qualified Appraiser selected 
by the Selling Shareholder and the Qualified Appraiser selected by the Purchasing 
Shareholders shall appoint a mutually acceptable Qualified Appraiser who shall 
be empowered only to select which of the two Determinations is the closest to 
such third Qualified Appraiser's Determination, which whichever such 
Determination is selected shall be final, binding and conclusive on the 
Shareholders as to the Purchase Price of the Offered Shares (and the third 
Qualified Appraiser may not select any Purchase Price other than selecting which 
of the first two Determinations is closest to the such third Qualified Appraiser's 
Determination). In making the Determinations, the Qualified Appraisers are 
expressly instructed not to (and shall not) value the shares of stock being sold, but 
rather they shall determine the full pro rata share of net liquidation asset value 
which such Offered Shares represent (as if all Corporation assets were sold on the 
open market, after reasonable and diligent marketing and net of all reasonable and 
customary selling costs and expenses) and the net asset value of all Corporation 
assets after payment of all Corporation liabilities fully distributed to all 
Shareholders pro rata, and thus no minority, marketability, or other discounts 
shall be considered or applied in determining the Purchase Price. The parties 
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acknowledge and agree that the primary asset of the Corporation is real property, 
and that this is likely the only asset requiring appraisal as to value (because cash 
on hand and other liquid assets shall merely be valued at full face value). 
"Qualified Appraiser" shall mean an MAI certified appraiser with at least ten (10) 
years of experience in appraising real estate assets similar to the asset(s) to be 
appraised in the general geographic area of the assets to be appraised, who is not 
related to and has no conflicts of interest or prior dealing(s) with any of the 
Shareholders or their family members. 
 

(ii)  If the Qualified Appraiser selected by the Selling Shareholder and 
the Qualified Appraiser selected by the Purchasing Shareholder(s) are unable to 
agree upon the appointment of a third Qualified Appraiser within the required 
fifteen-day period, either party may, upon written notice to the other, have such 
appointment made by the American Arbitration Association and the Qualified 
Appraiser so selected shall, within thirty (30) days thereafter, select which 
Determination shall be the Purchase Price for all purposes, it being agreed that the 
Qualified Appraiser is authorized only to select which of the two Determinations 
is closest to the third Qualified Appraiser's Determination (and which selection 
shall be conclusive, final and binding on all Shareholders as the Purchase Price 
for the Offered Shares). 
 

(iii)  In connection with any valuation process, the applicable 
corporation will provide the Qualified Appraisers full access during normal 
business hours to examine all pertinent books, records and files and agreements. 
The fees and expenses of the Qualified Appraisers selected by each of the Selling 
Shareholder and the Purchasing Shareholders shall be borne by the party making 
such selection and the third Qualified Appraiser selected in accordance with the 
foregoing, if any, shall be borne equally by the Selling Shareholder and the 
Purchasing Shareholders.  
 

(iv)  The Purchase Price for the Offered Shares determined in 
accordance with this Section 8.2(d) shall be final, conclusive and binding on the 
applicable corporation, the Selling Shareholder and any Purchasing Shareholders 
electing to purchase Offered Shares, and the full Purchase Price as so determined 
shall be payable in cash within thirty (30) days after the Purchase Price is 
determined pursuant hereto. 
 
69. Section 8.2(d) states as follows: 

If all of the Offered Shares are not agreed to be purchased and then purchased as 
described in this Article, then the Selling Shareholder shall be free to consummate 
the sale of all or any portion of the Offered Shares to any Person at any price and 
terms within twelve (12) months of the date of the completion of the appraisal 
process set forth herein, and there shall be no further preferential right of any 
Shareholder(s) to buy any such previously Offered Shares under this section 8.2 
otherwise during such twelve (12) month period, and this section 8.2 shall be 
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automatically thereupon deemed null, void and deleted from this Agreement as to 
any and all such previously Offered Shares. If the Selling Shareholder does not 
sell the Offered Shares to any Person during such twelve (12) month period, the 
Option shall once again apply with regard to any subsequent attempt to transfer 
the Shares. 

 
70. Thus, as described above, the Shareholders' Agreement provides detailed 

provisions regarding the parties' obligations in the event that the Pazers and Mintzes disagree 

regarding a Major Decision of the Company.   

71. However, the Shareholders' Agreement is silent (or at best ambiguous) with 

respect to a number of issues arising in the event that the parties cannot overcome their 

disagreements after good faith negotiation and mediation.   

72. For example, as noted above, the Shareholders' Agreement is silent as to the 

procedure when, as in this case, both parties seek to exercise their right to purchase the shares of 

the other.  As discussed below, Guttenberg on behalf of the Mintzes has suggested two possible 

methods for resolving this problem (either a bidding process conducted between the Pazers and 

Mintzes or a sale of the Company's assets on the open market), neither of which are expressly 

contemplated by the Shareholders' Agreement contemplated and both of which would require 

further agreement by the parties and/or Court intervention. 

73. The Shareholders' Agreement also does not contemplate any procedure for 

determining whether a purported purchaser actually has sufficient funds available to complete a 

purchase of the Offered Shares, or what the penalties are if a party fails to complete the purchase 

of Offered Shares within a year of submitting a Purchase Notice.  Further, Section 8.2(c) of the 

Shareholders' Agreement does not provide sufficient deadlines or time periods in which to 

complete the appraisal process, meaning that the buyout of one shareholder by the other can 

stretch on interminably. 
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THE PAZER / MINTZ "COLD PEACE" DOES NOT LAST 

A. The Mintzes Thwart the Pazers' Efforts To Agree to a 2012 Budget 

74. Unfortunately, the negotiated détente ratified by the Shareholders Agreements did 

not last.  On the contrary, the parties lapsed into disagreements almost immediately, as it became 

clear that the Mintzes were unwilling to abide by the status quo and instead continued their 

campaign to oust Shelley and purchase the Company at a discounted value for themselves.  

75. The first significant post-Shareholders' Agreement dispute arose with the parties' 

failed attempts to agree on a budget for the Company for 2012.  It became evident immediately 

that the Mintzes were interested only in distributing Company assets to the shareholders and had 

no interest in retaining funds sufficient to provide for capital expenditures at the Shopping 

Center. 

76. There should have been no dispute that the Shopping Center was in need of 

substantial capital improvements.  As noted above, the Shopping Center was built on marsh and 

landfill.  It was built without adequate or sufficient pilings and so had persistent settlement 

problems.  Moreover, as further discussed below, all parties had access to a structural review 

estimating $9 million in needed repairs.  In short, it was clear to all involved that the forty-year-

old Shopping Center needed work. 

77. However, because the Mintzes were solely concerned with securing larger 

distributions, they obstructed the Pazers' attempts to procure so-called budgetary facts that would 

have limited the flow of cash into the Mintzes' pockets.  This obstruction of the budget process 

secured a second important goal for the Mintzes by compounding the Company's dysfunction, 

for which they clearly intended to later blame the Pazers.  Thus, in negotiating a budget, the 
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Mintzes refused to consider line items for capital expenditures.  None of the budgets proposed by 

the Mintzes ever included funds set aside for capital expenditures. 

78. For example, on December 12, 2012, Susan forwarded Lisa and Shelley a cash 

flow projection for Astoria prepared by Guttenberg, with the comment that "we will be making 

quite a lot of money in the near future.  Based on these cash flow 'projections' the future looks 

very bright for all of us."  However, the cash flow projection prepared by Guttenberg and 

attached by Susan showed not a penny to be spent on capital improvements by Astoria.  In a 

handwritten note on the projections, Susan confirmed that the proposed projections showed that 

the Mintzes had no plans for the Company to spend any money on columns, slabs, or any other 

capital expenditures before 2015 at the earliest: "April 1, 2015 Astoria Loan Due; Refinance + 

borrow for Capital Expenditures, other? (columns, slabs, etc.)".   

79. The Counterclaim Defendants further confirmed that the Mintzes had no intention 

of agreeing to a budget that had any allocation for capital expenditures, including in an e-mail to 

the Pazers dated December 28, 2011 containing a proposed agenda for a January 5, 2012 Board 

Meeting.  In their proposed agenda, the Counterclaim Defendants asserted that any need for 

repairs or capital improvements was speculative and that they would only agree to structural 

work "if and when" such work "is determined to be immediately necessary", and even then 

would not consent to self-funding large capital expenditures: 

Adoption of 2011 and 2012 budgets for Astoria, New Chalet (in their latest forms 
from [the Company's accountant], as discussed in budget conference call on 
12/09/11); attached.  Current known budget changes: (a) additional $3,166 per 
month to Howard for management fee (see #12 below); (b) additional $28,000 in 
Jan 2012 for new Metro column work; (c) additional $8,000 in Feb 2012 to 
increase total cost of Coconuts column work to $28,000 from current $20,000; (d) 
reduction for 2011 year end bonuses paid staff; (e) add in new accounting 
software costs and timing; (e) add in severance package costs for terminated 
employees (as agreed by shareholders/directors-see #10 below); (f) if and when 
further Center structural work is determined to be immediately necessary, can 
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revise budget for that when it is a reality (no self funding of large Capex per 
Mintz; no further monthly resistance to shareholder distributions, absent 
compelling, budgetary facts).   
 

* * * 
 
Discuss the Georgetown Shopping Center engineer's report, retention of 
additional engineers and consultants to further analyze Center Capex needs 
(imminent and longer term), costs, when the work will be done, and how it will be 
funded (no self funding of large Capex per Mintz). 

 
80. The December 28, 2011 proposed agenda thus shows that the Mintzes believed as 

late as the end of 2011 that there were no "budgetary facts" requiring that the Shopping Center 

make significant repairs and/or capital expenditures before 2015 at the earliest.   

81. The Mintzes' position left the budget process in a stalemate.  The Pazers were 

particularly frustrated at the Mintzes' position because it was or should have been clear to all that 

some repairs and improvements were needed at the Shopping Center.  

82. It should also be highlighted here in light of the Mintzes' later e-mails to the Bank 

that the Mintzes' proposed agenda nowhere even mentions the mortgage or loan defaults, or a 

proposal for addressing such purported defaults, or even a demand that Shelley address the 

defaults on her own.  In fact, the Mintzes did not raise the issue of alleged Astoria mortgage 

defaults (or even mention the Astoria mortgage at all) in the proposed meeting agenda and 

shareholder resolutions drafted by Guttenberg, despite the fact that Guttenberg was paid by 

Astoria (not the Mintzes) for drafting the agenda and resolutions.  The mortgage defaults were 

quite literally not on the Counterclaim Defendants' agenda.   

B. The Mintzes Thwart the Pazers' Efforts to Obtain a Property Condition Assessment 

83. In order to break the budget stalemate, the Pazers – primarily through Dina – had 

been attempting since at least August 2011 to secure a comprehensive Property Condition 

Assessment ("PCA"), including a structural assessment and a geotechnical investigation, that 
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would provide the budgetary facts that the Mintzes insisted were a predicate to any discussion 

regarding capital expenditures in the 2012 or future budgets.  Among other things, a PCA (which 

are commonly secured for budgetary purposes in the real estate industry) would incorporate a 

capital expenditure plan outlining the scope of needs at the Shopping Center and providing a 

timeline and estimated cost on an annual basis for performing such work.   

84. In connection with the Mintzes' estate tax issues, Anthony Gennaro, an engineer, 

and Stephen Gambino, an architect, had performed a structural review of the Shopping Center, 

and had provided a rough estimate of $9 million in needed capital expenditure improvements.  

However, all parties agreed that the Gennaro/Gambino study was of limited use in preparing an 

annual budget because it was not comprehensive, the estimates were not backed up with 

investigation or analysis, and it did not provide guidance on the timing of expenditures on a 

year-by-year basis.  (To illustrate this point, note that the Mintzes' December 29, 2012 proposed 

agenda which denied that there were sufficient "budgetary facts" to agree to any capital 

expenditures was sent after the Gennaro/Gambino study had been issued.)   

85. For all of these reasons, the Pazers took the lead in attempting to secure a 

comprehensive PCA so that a budget could be prepared.  In the course of her efforts, Dina was 

put in touch with an individual named Stephen Emery.  Emery was a freelance self-employed 

structural engineer, so he was not the right fit to prepare a comprehensive PCA.  Emery simply 

did not have the capability to perform a complete structural assessment and a geotechnical 

investigation so that an appropriate budget could be created. 

86. Nevertheless, Dina was eager to invite Emery to the property for walk-through so 

that she could ask general questions and perhaps learn more information regarding the HSBC 

renovation that Howard was overseeing but not sharing information with the Pazers. 
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87. On January 9, 2012, Dina, Howard, and Emery went up on the roof of the 

Shopping Center.  As discussed above, Emery raised some concerns about the condition of the 

roof and the HSBC renovation overseen by Howard, and in particular with respect to certain roof 

support columns being installed by Vertex.  Emery expressed reservations regarding the need for 

such support columns.  Without agreeing to hire Emery to do a full Property Condition 

Assessment (which he was never authorized to perform), the Company hired Emery for the 

limited purpose of reviewing whether the roof support columns were necessary.   

88. Howard initially was hostile towards Emery and his efforts to determine the 

necessity of support columns at the HSBC space.  His reaction to Emery's questions about the 

HSBC plans shows he was not in favor of Emery working for the Company.   

89. On January 23, 2012, Emery asked to see the current roof design and renovation 

design drawings: 

Anthony Pepe has called me and requested an evaluation of the need for added 
roof support columns in the end (HSBC) rental space currently under 
construction.  I am initiating a preliminary review on the basis of the original 
design drawings.  However, I will need the current roof survey to determine likely 
water retention limits on the roof and the current renovation design to allow 
proper support of columns should they be necessary. 

  
90. Howard reacted with hostility to Emery's request and openly questioned Emery's 

credentials in an e-mail to Dina on January 23, 2012: 

Dina, you and I need to talk about this request of Mr. Emery's before we approve 
anything. I've worked with many engineers over the years and they can usually 
call out what to do in the field when confronted with something as simple as a 
single story structure like the one we have here. These guys after so many years 
of experience have seen it all, over and over again and in a situation like this, they 
don't need to look at all the drawings and reverse engineer themselves back into 
the problem. I think that he's making more of this then is necessary. It can wait till 
we talk tonight or tomorrow. 

 
It appeared to the Pazers that Emery's scrutiny of Howard's oversight of the HSBC renovation 
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was unwelcome.  To the best of the Pazers' knowledge, Vertex and/or Howard never provided 

Emery the HSBC plans. 

91. By January 28, 2012, Howard was attempting to move forward on reviewing the 

HSBC structural issues with Gennaro, not Emery:    

To all, I'm meeting with Anthony Gennaro the structural engineer at 10:30 am this 
Monday at the Georgetown Shopping Center to review his plan on the structural 
matters that are presently being discussed. All are welcome to hear what he has to 
say.  
 
92. Dina on January 28, 2012 responded asking why Howard was not consulting with 

Emery, who they had agreed on January 8, 2012 would review the HSBC support column 

installation, and instead using Gennaro, whom had not been approved: 

Would you please reiterate to the board why you find it necessary to engage the 
services/fees of another Structural Engineer while we have already hired Stephen 
Emery to examine this specific structu[r]al issue.  

(Emphasis added). 

93. Howard on January 28, 2012 questioned why the Company needed to use Emery 

at all: 

Would you please reiterate to the board why you find it necessary to engage the 
services/fees of another Structural Engineer [i.e., Emery] while we have already 
hired Anthony Gannero [sic] to examine this specific structural issue.  

 
94. The Pazers were bewildered by Howard's assertions.  As Lisa stated on January 

29, 2012: 

Howard, please clarify. If Anthony Gennaro has already been engaged for the 
columns, then why does he have to come back to look at the space? If you're 
having Pepe build them and you already had an engineer's decision that they're 
necessary, then why not just forward the report saying so and save us money and 
hassle? And if the columns were already approved by your engineer, then why on 
earth hasn't he already drawn plans for them so they can be permitted (or added to 
the permit application)?  
  
In short, if Anthony had already been hired to examine 'this specific structural 
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issue', then where is his report and building permit application? 
 
95. To this day, the Pazers have not received a report from Gennaro (if such a report 

exists), or an answer as to why the Mintzes were obstructing Emery's review of the HSBC 

support columns.   

96. Once it became clear that Emery would not be doing the full PCA, the Pazers 

contacted David Brot at the J Companies, a large and reputable construction consulting firm in 

New York that, unlike Emery, had the capability of preparing a comprehensive PCA that the 

Company needed to prepare a budget.  On January 23, 2012, Dina forwarded the J Companies' 

proposal to Howard: 

Please provide your required approval for the attached expense for the Property 
Condition Report.  All other Directors have approved the proposal. Let me remind 
you that time is of the essence as this is the final information necessary for the 
completion of the annual budget for 2012 and years to come. 

 
97. Later that evening, Dina followed up with Howard: "Also, talk to me about David 

Brot. We must move forward with the Property Condition Assessment and  get that budget 

approved."   

98. Howard and Guttenberg on January 23, 2012 responded with hostility and 

categorically rejected the possibility of retaining The J Companies to do the PCA: 

To all, I want to register my objections to this contract here and as Alan G. has 
stated below. I am not a lawyer and prefer to have an attorney review agreements 
for me before I sign them. The J Company appears to be nothing more then [sic] a 
glorified house inspector. He's going to give his opinion based on we hire all the 
engineers, architects and other required licensed professionals. What value added 
will the J Company bring to our needs that the engineers and architects will 
already provide?  
  
We need to discuss this.  

 
99. At no point did Howard propose a different firm to prepare a Property Condition 

Assessment.  Instead, he suggested (without committing himself) that perhaps the Company 
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could simply rely on Gambino/Gennaro's $9 million capital expenditure estimate, even though 

all parties had agreed that this estimate was not sufficient to create a budget.  Indeed, as shown 

above, the Mintzes had weeks before rejected any reliance on the Gambino/Gennaro study to 

create "budgetary facts" that would obligate them to set aside money in the budget for capital 

expenditures.   

100. The above e-mails illustrate the obstructive tactics utilized by the Mintzes to 

prevent the Company securing a PCA and thus an annual budget, which allowed the Mintzes to 

avoid committing to pay for any repairs or capital expenditures, and also increased the apparent 

dysfunction at the Company which they hoped to blame on the Pazers.   

101. In addition, Dina and Howard discussed expanding the roof survey from the roof 

section above the HSBC space to the other sections of the Shopping Center, but could not agree 

whether to allow Emery to do this work.  Accordingly, Dina asked Emery to refrain from any 

further work at the Shopping Center until the parties could agree on an acceptable approach. 

102. The Mintzes later decided to retain Emery individually, on behalf of the Mintzes, 

not on behalf of the Company, to prepare a litigation-driven report to be used, not for the 

Company's benefit, but against the Pazers in litigation.   

103. In the meantime, it appears that Howard had Vertex perform a roof survey on the 

other roof sections of the Shopping Center in addition to the HSBC space without advising the 

Board or getting its approval.  Accordingly, Shelley wrote to Howard on March 21, 2012: 

Anthony Pepe of Vertex USA Construction forwarded a roof survey for a portion 
of the shopping center on Monday afternoon. I don't recall our having authorized 
this work. Do you have any knowledge as to how Anthony came to perform it? 
More importantly, is this work that was required? 
 
Please advise as to your knowledge of what was done and why it was necessary. 

 
As discussed herein, this is yet another example of Howard's making questionable decisions in 
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favor of Vertex, without seeking the Board's approval and without necessarily acting in the 

Company's best interests (as opposed to his own personal interests). 

104. On March 22, 2012, Shelley sent Howard an e-mail: 

We appear to be at an impasse and as a result no bills are being paid. If you 
continue to refuse to sign consents so that bills can be paid our vendors and 
professionals will stop performing services. … 
 
THE PAZER / MINTZ RELATIONSHIP BREAKS DOWN IRREVOCABLY 

A. The Mintzes Ignore the Pazers' Requests to Mediate Their Disputes 

105. Howard responded to Shelley on March 26, 2012 with a lengthy vituperative e-

mail, titled "WHERE WE STAND", that showed that the relationship between the Pazers and 

Mintzes was broken, that they were in deadlock on multiple issues, and that the Mintzes simply 

would not cooperate with the Pazers' efforts to manage Astoria.  Howard covered a lot of ground 

in his 4,500 word, seven-page single-spaced e-mail, but the following passages convey the tone 

and gist of his e-mail: 

As you know, I have been travelling back to Taos. I am now here, and I have the 
time to respond in greater depth to the string of erroneous emails your daughter 
Lisa has obviously written for you. You/Lisa have made a great case for your 
immediate removal as Manager/Director/President, and of your multiple and 
continuing breaches of the Shareholders Agreement, your fiduciary duties, and 
the law. We seem to have reached an irreconcilable impasse with you, and we 
want a professional management company (or court appointed receiver) to take 
over the management of our Corporations and assets. 
 

* * * 
 
You are obviously clueless as to construction matters, and have BADLY 
mismanaged almost every single construction decision you have made (or failed 
to make) for nearly a decade. I have merely injected myself over the past 6 
months into construction matters to try to address and fix our serious construction 
problems which are YOUR FAULT, and which YOU caused, permitted or 
suffered in your position of "Manager." With my 40+ years of construction and 
property management experience, I have merely tried to salvage the horrible 
situation your mismanagement and ignorance has placed us all in. 
 



113 
 
 

* * * 
 
Shelley/Lisa/Dina –YOU NEED TO IMMEDIATELY ENGAGE AN 
ATTORNEY TO ADVISE YOU (not rely on LISA's incorrect legal 
interpretations, which are only getting us deeper and deeper into conflict), 
AND PUT YOUR LAWYER IN IMMEDIATE TOUCH WITH ALAN 
GUTTENBERG TO AVOID DIRE RESULTS FOR YOU. This is the real 
world, with real and serious legal and financial consequences for you and our 
families' futures. You are threatening and jeopardizing our multi-million 
dollar companies, insisting that your daughters take over your 
responsibilities as Manager, playing stupid games, and abdicating and 
rejecting all of your contractual and fiduciary duties. THIS MUST END 
SOON, AND OUR ASSETS PROTECTED AND PROPERLY MANAGED, 
OR WE ARE THROUGH TRYING TO WORK WITH YOU. 
 

(Emphasis in original). 
 
106. Howard's e-mail contained a number of incorrect factual assertions, including that 

during the period between 2003 and 2010, Shelley was "solely" responsible for the construction 

and other affairs of Astoria.  As demonstrated above, Hilda and Howard actually had substantial 

involvement with and responsibilities for the construction management of Astoria. 

107. It should also be noted that despite going on for 4,500 words and seven pages on 

all of the alleged faults of Shelley's management of Astoria, nowhere in his e-mail does Howard 

once refer to any problems or defaults under the Astoria mortgage with the Bank.   

108. In any event, Howard's "WHERE WE STAND" e-mail marked the end of the 

Mintzes' efforts to cooperate with the Pazers to any extent.  The parties were unable to agree on a 

budget, a PCA, or anything else.  By this point, it was more than that the parties' disagreements 

provoked hostility from the Mintzes.  Rather, the Mintzes' hostility to the Pazers was itself the 

source of disagreement.  If Shelley made a budget proposal, or suggested a structural engineer, 

or proposed form of promissory note, then the Mintzes were against it, if only because it was 

Shelley's proposal.  This state of affairs quickly made management of Astoria impossible. 
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109. Shelley responded to Howard on March 27, 2012, and, among other things, 

requested that in light of the impasse between the parties, that the Mintzes agree to mediate their 

differences before Justice Schmidt: 

I write in response to your diatribe of March 26, 2012. 
 
As I have previously advised you, I am not going to engage in the name 

calling and ad hominem attacks that you have engaged in.  My emails speak for 
themselves. 
 

* * * 
 

You next assert that you have no responsibility for preparing reports and 
making recommendations with respect to construction matters.  The documentary 
evidence demonstrates that you have consistently asserted that you alone were 
qualified to supervise construction. Moreover, the Shareholders' Agreement states 
that you are "Executive Vice President in charge of construction and facilities 
operations…" I am not an engineer or architect and you have prevented me from 
hiring professionals to make recommendations because you asserted you were 
going to handle the construction.  You simply cannot have it both ways.  Please 
provide us with the reports and recommendations that you previously asserted 
you alone were qualified to secure or you and Susan must authorize me to retain 
the professionals I have sought permission to engage.   
 

* * * 
 

It is quite clear from your emails that you have blocked the Corporation 
from paying bills and performing tasks that it is obligated to perform.  We agree 
with you that "[we] seem to have reached an irreconcilable impasse."  Pursuant to 
the Shareholders' Agreement, in the event of a deadlock, Paragraph 4.8 provides 
that the Directors shall arrange "a telephonic or in-person conference before the 
Honorable David I. Schmitt, Justice of the New York State Supreme Court, Kings 
County…"  If you believe that we have reached a deadlock, as such term is 
utilized in Paragraph 4.8.1 of the Shareholders' Agreement, then we believe that 
we should arrange for a conference with Judge Schmi[d]t. Alternatively, if you 
believe we are still in the "good faith" negotiating period provided for in 
Paragraph 4.8.1 of the Shareholders' Agreement, we would suggest that a 
settlement conference be held between our counsel and Allan Guttenberg, or any 
other attorney you wish to utilize, to see if progress can be made in resolving the 
many issues between us.  My attorneys' name is Steven Shore and he is at the firm 
of Ganfer & Shore, LLP.  His number is 212-922-9250. 
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110. Shelley's counsel followed up with a letter to Guttenberg on March 27, 2012 

reiterating Shelley's request to mediate: 

I have reviewed the recent emails between our clients, including Howard Mintz's 
email of March 26, 2012 in which he states that "[w]e seem to have to reached an 
irreconcilable impasse" and believe that the communications certainly support 
such conclusion.  Pursuant to Paragraph 4.8.1 of the Shareholders' Agreements for 
both Companies, the parties are to attempt in "good faith" to negotiate in an effort 
to resolve differences.  If your clients believe that counsel's engaging in 
settlement discussions would facilitate an amicable resolution of the parties' 
current differences, we would welcome the opportunity in which to talk with you. 
 Alternatively, if your clients believe that the matter is deadlocked, as such term is 
defined in Paragraph 4.8 of the respective Shareholders' Agreements, we believe 
that it would be appropriate to arrange a "telephonic or in person conference 
before the Honorable David I. Schmi[d]t, Justice of the New York State Supreme 
Court, Kings County." 

 
111. Such mediation would have allowed the parties the opportunity to resolve any of 

the issues that the Mintzes believed were facing the Company, including the adoption of a 

budget, securing a PCA, or dealing with the alleged loan defaults with the Bank.  Alternatively, 

if the mediation failed, the Shareholders' Agreement provided for the resolution of these conflicts 

either through a buy/sell arrangement or marketing the property to a third party.   

112. However, the Mintzes ignored the Pazers' requests to mediate these issues.  It 

appears that although the Mintzes were not interested in resolving disputes, the timing of a 

mediation (and the required buy/sell provisions to follow) did not suit the Mintzes' interests at 

that time.  It appears that the Mintzes needed additional time to build their litigation case against 

the Pazers, and/or secure financing to attempt to buy out the Pazers when a mediation inevitably 

failed.   

113. To this end, they secretly retained Emery to do a structural assessment of the 

Shopping Center – not to assist the Company in preparing a budget, but to use in litigation 

against the Pazers.  Without getting input or instructions from the Pazers, the Mintzes were free 
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to direct Emery to blame any perceived problems with the Shopping Center on Shelley's 

management of the Company.   

B. The Mintzes Allow the Pazers To Buy the Mintzes' Interests in Avenue K 
 
114. While the disputes between the Pazers and Mintzes with respect to Astoria (which 

owns the larger, more valuable Shopping Center) simmered over the Spring and Summer of 

2012, certain disputes with respect to Avenue K (which owns the smaller, less valuable adjacent 

property) escalated to the point where the Deadlock and the buy/sell provisions of the Avenue K 

Shareholders' Agreement described above were triggered.   

115. The underlying cause of the Avenue K disputes was a lease that Avenue K had 

entered into with TD Bank which required, among other things, that Avenue K deliver 

possession of the property to TD Bank by August 2012, or else risk hefty penalties or even loss 

of the lease itself.  In order to deliver possession to TD Bank, Avenue K first needed to complete 

certain demolition and soil compaction work at the site, and pay for this work.   

116. Unfortunately, however, the Pazers and Mintzes could not agree on a suitable 

financing arrangement to pay for the demolition and compaction work, and Avenue K was left 

deadlocked and unable to conduct necessary business.  As Howard on May 8, 2012 indicated, 

unless the Deadlock was resolved, "[n]othing will change. . . . [T]here will be no work done or 

the hiring of any outside contractors by the company to oversee the compaction."  Accordingly, 

the Pazers were left with no choice but to declare a Deadlock and seek mediation before Justice 

Schmidt, as provided for in Section 4.8.2 of the Shareholders' Agreements described above.   

117. Several mediation conferences were then held with Justice Schmidt.  At the last 

mediation conference held on Friday, May 25, 2012, the parties agreed that the mediation 

conferences were unsuccessful and the Deadlock was not resolved.  Accordingly, immediately 
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following the mediation, Shelley exercised her rights under Section 8.2(a) of the Shareholders' 

Agreement to purchase the Mintzes' interests in Avenue K (the "Avenue K Purchase Notice"). 

118. Upon receiving the Avenue K Purchase Notice, the Mintzes denied that they were 

immediately obliged to sell to the Pazers, because, in the words of Guttenberg, "the 

[Shareholders'] Agreement does not expressly address what happens when both sides elect to 

buy."   

119. One possible interpretation of the Shareholders' Agreement, of course, would be 

that the first side to exercise her or its Section 8.2(a) rights would be the side that was entitled to 

buy out the other.   

120. However, as discussed above, Guttenberg (who was a primary drafter of the 

Shareholders' Agreement) argued that this "first notice wins" interpretation of the Shareholders' 

Agreement was "erroneous, … inexplicable and insupportable."  Guttenberg maintained that 

upon the failure of a mediation under the Shareholders' Agreement, either side would have ten 

business days in which to decide whether to purchase the other's interests:  

Under the express language of section 8.2(a), EITHER one of the Mintz Group or 
the Pazer Group can elect to buy the other group's shares by giving a "Purchase 
Notice" within the stated 10 business days.  Pazer has made her irrevocable 
election to buy the Mintz shares, and Mintz still has the full 10 business days to 
make its irrevocable election to buy the Pazer shares. 
 
There is absolutely NO language to support an interpretation that the "first" group 
to give a Purchase Notice somehow deprives the other group of its valuable rights 
to buy the other group out, nor is any such interpretation reasonable or consistent 
with the intention of the parties under the Shareholders Agreement.  The intention 
was obviously to give EACH group purchase rights, and to treat the parties 
equally as to purchase rights, and NOT favor one shareholder group over the 
other.  An interpretation of the "first notice wins" would deprive the other group 
of its purchase right (without any such language in the agreement), would 
certainly not withstand judicial scrutiny, would reward the Pazer Group for its 
obvious "sabotage" of the Avenue K mediation process and preplanned delivery 
of a Purchase Notice based thereon, and would result in an unseemly and 
untoward race to kill the mediation and deliver the "first notice."  As you know, 



118 
 
 

the Judge found your/Pazer's mediation position neither reasonable nor 
understandable nor justifiable.  It is now apparent why you/Pazer took your 
unreasonable mediation stance. 
 
The clear language of the Shareholders Agreement and intention of the parties 
was to give EITHER group the right to buy the other one out, by giving a 
Purchase Notice within 10 business days, and NOT to favor either shareholder 
group over the other, regardless who acts first.   

 
* * * 

We have consulted with multiple NY attorneys regarding this contract 
interpretation issue, including Mintz NY litigation counsel, and they confirm the 
foregoing 2 results as the most likely results in Court under the applicable 
Shareholder Agreement "shareholder Purchase Notice" provisions, given the 
absence of any "first to act wins" language and other relevant factors.  There is no 
reason a Court would interpret the agreement to "reward" the low bidder, just 
because it acted first.  Doubtless, you have a contrary and erroneous legal view, 
that will fail in Court, as have and would your other inexplicable and 
unsupportable legal positions.  
 
121. The parties avoided a litigation over the issue (and a default under the TD Bank 

lease) only by the Mintzes deciding in early June that they did not wish to exercise their Section 

8.2(a) rights to purchase the Pazers' interest in Avenue K.  On June 11, 2012, the Mintzes 

"allowed" the Pazers to purchase the Mintzes' shares, with Guttenberg stating that "the Mintz 

Group has elected not to exercise its Purchase Option."  Of course, if the "first notice wins" 

interpretation had prevailed, the Mintzes would have had no option to "not exercise."  

Accordingly, the Mintzes with respect to Avenue K simply made a decision that they did not 

want to participate in a bidding process with the Pazers for Avenue K. 

122. Although the Pazers exercised their right to purchase Avenue K in May 2012, in 

part because the Shareholders' Agreement also does not provide for any time limitations on the 

buyout procedure, the appraisal process continued through the end of 2012 into the beginning of 

2013.    
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123. Finally, on February 26, 2013, the Qualified Appraiser appointed by the parties in 

accordance with the Shareholders' Agreement issued his determination of the Purchase Price for 

the Mintzes' interests in Avenue K.  Accordingly, pursuant to Section 8.2(c)(iv) of the 

Shareholders' Agreement, the Purchase Price would be payable in cash on or before March 28, 

2013, i.e., within thirty days after the Purchase Price was determined. 

COUNTERCLAIM DEFENDANTS ESCALATE THEIR  
DISPUTES WITH THE PAZERS THROUGH A SERIES OF  

PROVOCATIVE, UNREASONABLE, AND IMPROPER ACTIONS 
 

124. Although disputes regarding Astoria had been relatively muted during the Spring 

and Summer of 2012, it is clear in retrospect that by no later than August 2012, the Counterclaim 

Defendants had settled on a coordinated legal strategy for escalating problems at Astoria so that 

the Deadlock provisions of the Astoria Shareholders' Agreement would be triggered.  As 

described below, the Counterclaim Defendants created interrelated crises with respect to repairs 

that needed to be done at the Shopping Center, distributions to the shareholders of the Company, 

and the Company's relationship with its Bank.  

A. The Mintzes Refuse To Allow the Company to Pay for Urgently-Needed Repairs 

125. As discussed above, the Pazers had tried without success to have the Company set 

aside money in its 2012 budget for repairs and capital expenditures that the Shopping Center 

obviously needed.  The Mintzes had resisted these efforts, insisting that there were not 

"budgetary facts" justifying set asides for repairs, and in any event, the Mintzes would not agree 

to pay for repairs and/or capital expenditures out of Company funds.   

126. Howard finally agreed in the Spring of 2012 that immediate repairs to the 

Shopping Center needed to be made.  On April 18, 2012, Guttenberg advised that Howard 

estimated that the Shopping Center needed at least $850,000 to pay for certain infrastructure 
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repairs to the shopping center.  Of course, without a budget or agreed-upon funding mechanism, 

those repairs could not be undertaken. 

127. Beginning in August 2012, the Counterclaim Defendants began characterizing the 

repairs as urgently needed to avert an imminent threat to human health and safety.  This was 

alarming to the Pazers because Howard, as Astoria's Executive Vice President in Charge of 

Construction and Facilities Operations and Chief Operating Officer, had never previously 

characterized the Shopping Center's construction needs in these terms before.  The Pazers were 

of course willing to have the Company begin repairs immediately. 

128. However, the Mintzes refused to authorize the Company to make these needed 

repairs from its operating budget.  The Mintzes instead insisted that the parties make a loan to 

Astoria to pay for the repairs.  As Shelley advised Howard on August 28, 2012, in pertinent part: 

[W]e all agree that the company has a pressing need to make repairs for the safety 
and well-being of our tenants.  Your e-mail concedes that at least $850,000 in 
repairs are needed.  There are only two ways currently available to secure the 
required funds – by paying out of the company's existing funds or by securing 
loans from the shareholders.  Unless you have changed your mind about 
providing each of us with separate notes, we're not prepared to loan the Company 
any money.  We simply are not prepared to enter into another transaction in which 
we're partners. Unless you and Susan are prepared to loan the full $850,000, or 
agree to two notes, the only other alternative would appear to make the repairs 
from Company funds.  If you feel I have missed something and there is another 
alternative, please advise.  Thanks.   

 
129. On August 17, 2012, Howard demanded that Shelley cause Astoria to distribute 

$400,000 from Astoria's operating funds to the shareholders without providing a workable 

mechanism for paying for the repairs.  In response, Shelley advised that no distributions could be 

made until the shareholders agreed on how to pay for the repairs, which were of top priority.  

Moreover, under the Shareholders' Agreement, no shareholder distributions could be made 
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unless such distributions were set forth in the annual budget, or alternatively, all four 

shareholders approved. 

130. Shareholder loans presented further difficulties that would not be present if the 

Company simply paid for the repairs itself.  Because the Company had a mortgage with the 

Bank, a shareholder loan would require the Bank's consent.  However, as a result of an e-mail 

campaign instituted by Guttenberg on behalf of the Mintzes to the Bank, more fully described 

below, the Bank decided that "[a]t this point [it would] not issu[e] any consent to shareholder 

loans."  Faced with the Bank's decision not to approve the shareholder loans, the Mintzes finally 

agreed to allow the repairs to be made out of the Company's operating surplus.  However, as 

discussed below, additional significant issues would arise with respect to carrying out the 

repairs. 

B. The Mintzes Attempt To Pay Themselves Shareholder Distributions  
and Leave Astoria No Money With Which To Make Repairs 
 
131. While the issue of paying for the Company's repairs remained unresolved, the 

Mintzes pressed their demands that shareholder distributions be made.   

132. On August 28, 2012, the Mintzes improperly issued checks to themselves from 

the Company's reserve account (on a checkbook they had improperly ordered for themselves) in 

order to pay themselves the distributions they contended they were entitled to, without making 

any allowance for Astoria's need to pay for the repairs or securing the Pazers' approval.  If the 

Mintzes had been successful, such action would have constituted a conversion of Astoria's funds. 

 However, the Mintzes were not successful because Astoria's Bank was not allowed to issue 

funds from Astoria's reserve account. 

133. The Mintzes have refused to return the check book they improperly obtained and 

from which they have sought to issue checks without the Pazers' approval. 
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C. The Bank's Proposed Second Amendment and the Mintz E-Mails to the Bank 
 
134. During this period, and not directly related to the disputes between the Mintzes 

and Pazers, Astoria's Bank had sought to sell the $16 million mortgage it held on Astoria's 

property.  In connection with such transaction the Company was represented by Alan Kleiman of 

the law firm Epstein Becker & Green, P.C.  Kleiman's representation of Astoria was approved by 

all four Mintz and Pazer shareholders. 

135. On June 29, 2012, Kleiman sent both the Mintzes and the Pazers a proposed 

Second Amendment to the mortgage, which the Bank had requested as part of a prospective 

transaction to transfer the mortgage from the Bank to a different lender, SunTrust Bank.   

136. The Pazer family asked for the Mintzes' comments on this document, raised some 

issues, and asked that it be re-drafted, which re-draft was circulated in August.  On August 24, 

2012, the Pazers received an e-mail from Howard requesting Shelley's position on the latest draft 

of the Bank's Second Amendment documents.  Importantly, Howard stated that he would not 

review the document until after he received Shelley's comments.   

137. On August 27, 2012, Shelley sent Howard an e-mail setting forth a proposed 

strategy for renegotiating some of the business terms for the Company's benefit, and asked that 

Howard advise his thoughts on the proposed Second Amendment: 

We have concerns about the proposed Second Amendment.  We believe that 
under the circumstances, the bank may be willing to modify some of the business 
terms in exchange for our consent to amend the agreement.  At the very least, we 
owe it to the company to explore the possibility of negotiating some changes to 
the agreement.  Among other things, we would like to explore changing the 
current pre-payment requirements, certified financials, single purpose 
requirement, and stock transfer trigger provisions.  In addition, we would like to 
attempt to secure the right to seek a second mortgage, thereby providing a 
potential solution to the company's need to pay for repairs.  If there are any areas 
that you think should be discussed or if you disagree with any of the foregoing 
goals, please advise.  Thanks. 
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(Emphasis added). 
 

138. The Pazers never received a response to Shelley's proposal and request for 

comments.   

139. Instead, on August 29, 2012, the Mintzes caused a lengthy, unsolicited e-mail to 

be sent directly to representatives of the Bank, without first alerting the Pazers or Mr. Kleiman 

or seeking the approval of the Company.   

140. The stated purpose of Guttenberg's e-mail was to provide the Bank a purported 

list of Astoria's defaults under its Mortgage with the Bank.  In fact, Guttenberg's e-mail was 

actually a highly charged and litigation-driven indictment of the Pazers' perceived 

mismanagement of the shopping center, containing significant misstatements and falsehoods, as 

detailed herein.   

141. Guttenberg's e-mail (and subsequent e-mails) caused the Bank's proposed 

transaction with SunTrust to end and could have unknown future negative consequences for all 

involved.  This intended effect of Guttenberg's e-mail (and subsequent e-mails) – to cause 

damage to Astoria and the Pazers in order to benefit the Mintzes – was obvious, predictable, and 

apparently deliberate.  As the Bank would later advise, as a direct result of the Mintzes' actions, 

"a loan that had for 17 years looked like an issue-free loan has now become an unsalable loan." 

142. Guttenberg's August 29, 2012 e-mail asserted that "disclosure to the Bank is 

Howard's, Susan's and Astoria's legal obligation and duty, in light of the requested Second 

Amendment."  This is not true.  The Mintzes are not a party to the Second Amendment (or indeed 

to any of the Company's agreements with the Bank).  The Mintzes owe no contractual, fiduciary, 

or any other duties to the Bank.  Guttenberg's e-mail does not identify a single duty owed by the 



124 
 
 

Mintzes to the Bank.  Instead, the only duties Guttenberg's e-mail discusses are purported 

contractual duties owed by the Company to the Bank. 

143. Guttenberg's August 29, 2012 e-mail also asserts that the proposed Second 

Amendment created disclosure duties on the part of Howard and Susan.  However, the proposed 

Second Amendment was not a binding agreement.  It had not been signed by anyone.  It did not 

obligate anyone to do anything unless and until it was signed.  The parties agree, and the Second 

Amendment itself is quite explicit, that the Second Amendment would not be binding unless and 

until all four shareholders sign a Board consent.  Thus, all the Mintzes needed to do to avoid any 

liability (or to thwart a fanciful "conspiracy to commit loan fraud" on the part of the Pazers) 

would be to refuse to sign any Second Amendment unless and until appropriate disclosures were 

made by the Company.   

144. In addition, as examined in detail above, the Counterclaim Defendants have had 

ample opportunity to advise the Pazers of the Company's purported loan defaults and propose a 

course of action.  The Company had held shareholder meetings in December 2011 that provided 

an appropriate forum for the Mintzes to raise issues.  Indeed, Guttenberg had drafted the 

proposed meeting agenda on behalf of the Company and still failed to raise any problems.  If the 

Counterclaim Defendants truly disagreed that the Company's relationship with the bank was 

"issue-free" then it was incumbent upon them to raise the purported issues internally when they 

had the chance.   

145. Later, when Howard sent the lengthy "WHERE WE STAND" e-mail cataloguing 

Shelley's alleged mismanagement, nowhere does Howard discuss the purported loan defaults 

with the Bank.  When the Pazers responded to Howard's e-mail by making repeated requests to 

mediate the parties' disagreements, the Counterclaim Defendants had yet another opportunity to 
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fully and fairly raise the issue of purported loan defaults with the Bank.  Instead, they waited for 

a time that suited them and their strategy. 

D. The Mintzes Deny the Company Representation of Independent Counsel 
 

146. Guttenberg's August 29, 2012 e-mail to the Bank (and subsequent e-mails) 

created a crisis with respect to Astoria's relationship with the Bank.  The Mintzes compounded 

those problems on September 6, 2012 by unilaterally e-mailing the Bank and purporting to 

withdraw their consent for Kleiman to represent the Company.  Once again, the Mintzes made no 

effort for Astoria to speak with one voice to this third party.  The Mintzes did not once register 

any dissatisfaction with Kleiman to the Pazers prior to communicating directly with the Bank.  

The Mintzes' purported termination of Kleiman was done unilaterally and without the Pazers' 

approval. 

147. The Bank responded by asking, quite reasonably, that the Company speak through 

Kleiman.  The Bank then advised on September 6, 2012 that Guttenberg's August 29, 2012 letter 

was directly responsible for the Bank losing its proposed transaction with SunTrust:   

We are considering how to respond to this unfolding drama, into which we do not 
want to be drawn.  Unfortunately, the Mintz family issues have already resulted in 
CA-CIB's loss of the proposed sale of this loan to SunTrust.  CA-CIB is not 
happy about that result.   

 
148. Despite the Bank's entreaties, the Mintzes continued to send the Bank unsolicited 

and unauthorized communications, ostensibly on behalf of Astoria but without securing Astoria's 

approval or even consulting with the Pazers.   

E. The Bank Sends a Notice to the Company Regarding the Mintzes' E-Mails 

149. On Monday, September 10, 2012, the Bank stated that it would no longer respond 

to the Mintzes' one-sided e-mails and advised that it was "continuing to review the overall status 

of this loan and this property."  In addition, as discussed above, the Bank indicated that it would 
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not consent to shareholder loans and instead asked why the repairs were not being paid from the 

Company's operating surplus.  The Bank's September 10, 2012 e-mail reads in part: 

We understand this property produces net cash flow after debt service of more 
than $2 million a year – almost $200,000 a month.  If the property has urgent 
needs for capital expenditures, we would certainly expect the borrower to take 
that into account in determining what to do with all its ample net cash flow.  How 
much cash has the borrower retained from its six-digit monthly cash flow in order 
to fund required capital work? 
 
[]  If the borrower is getting ready to make a cash distribution of $400,000, as 
suggested by some of the email traffic, why can't the borrower spend 
$300,000 of that cash instead to accomplish whatever work the shareholder 
loans would have funded?  Why is it so urgently essential that the necessary 
capital work be funded by shareholder loans? 

 
* * * 

 
If the work is urgent, then it is urgent for the borrower to figure out a way to pay 
for it, such as the obvious way: from property cash flow.  We see no connection 
between performance of necessary/urgent/safety-related work and the allegedly 
urgent need for the bank to consent to shareholder loans.  Given the substantial 
positive cash flow of this property, the borrower has plenty of options to fund any 
necessary work without needing bank consent to shareholder loans.  

 
150. After the Mintzes through Guttenberg responded directly to the Bank without 

consulting the Pazers or gaining the approval of the Company – thereby acting outside the scope 

of his authority – and instead renewing his attacks on the Pazers, the Bank stated that the 

Mintzes' "continued email campaign" had led the Bank to decline to consent to shareholder 

loans.  In pertinent part, the Bank's September 11, 2012 e-mail states as follows: 

We expect the borrower to perform and pay for whatever repairs, if any, the loan 
agreement now requires.  If the repairs are urgent, then it is urgent for the 
borrower to figure out how to fund those repairs.  Every property needs capital 
work from time to time.  Ordinarily if a property owner has substantial cash 
on hand and substantial cash flow, which this property owner certainly does, 
we would expect that property owner to establish a suitable program to pay 
for required capital work from cash flow, cash on hand, suitably maintained 
reserves, etc.  If any of this requires internal consents, we would expect those 
internal consents to be forthcoming.  If the property owner's organizational 
documents are deficient because they do not allow the property owner to maintain 
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a proper capital program consistent with the property owner's financing 
documents, we would expect the property owner to fix the property owner's 
organizational documents. 
 
Although we were at one point inclined to accommodate the requested 
shareholder loans, the continued email campaign has led us to rethink that 
view.  At this point the Bank is not issuing any consent to shareholder loans 
and is continuing to review the overall status of this loan and this property; you 
should expect to hear from us more formally soon about that.  Going forward, as 
stated, we have been directed to not respond to any email or other communication 
from either Mr. Guttenberg or Mr. Shore, unless confirmed and joined in by the 
other.  As before, Mr. Mintz and Ms. Pazer should please consult with counsel 
before responding to or taking any other action as a result of this email. 

 
(Emphasis added). 
 

151. On September 21, 2012, the Bank sent a Demand Letter addressed to the Pazers 

and Mintzes (the "Demand Letter").  The Demand Letter makes clear that the Mintzes' August 

29, 2012 e-mail originated the problems between the Bank and the Company, and that the 

Mintzes' subsequent e-mails and statements had driven the Bank to the brink of declaring 

default.  

152. While noting that it was not formally declaring a default in the Demand Letter, 

the Bank requested, among other things, that the Company take the following actions: 

 Approve, arrange, and facilitate site inspections pursuant to Sections 5.1 
and 8.1(i) of the Loan Agreement; 

 
 Provide Required Financials, for both Borrower and all Principals as 

defined in the Loan Documents, for the last six calendar years (2006, 
2007, 2008, 2009, 2010, and 2011) within 120 days of the Notice Date; 

 
 Seek the Bank's approval for all new Leases; 
 
 Execute and deliver a Confirmation Certificate (in the form of Exhibit C 

to the Notice) within ten (10) days after the Notice Date; 
 
 Sign, acknowledge, and return an estoppel certificate (in the form of 

Exhibit D to the Notice) within ten (10) days after the Notice Date; 
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 Provide any requests for consents to shareholder loans as set forth in the 
Notice; 

 
 Provide tax and insurance information (as set forth in the Notice) within 

ten (10) days after the Notice Date in connection with the Bank's review to 
determine whether to exercise its contractual right to require Escrows; 

 
 Provide a formal written notice updating Borrower's notice address and all 

persons to whom the Bank should provide copies of future notices; and 
 
 Reimburse the Bank's legal and other costs in connection with the matters 

described in the Notice, as well as further inspections, studies, 
investigations and reports in connection with those matters. 

 
153. Upon receiving the Demand Letter, Pazer wrote to the Mintzes on September 24, 

2012 seeking the Mintzes' consent to Astoria's taking the foregoing actions.  The Mintzes 

responded on September 25, 2012, indicating only that they would consent to Astoria arranging 

and facilitating site inspections, and to seek the Bank's approval for all new Leases.  In addition, 

as discussed above, the Mintzes and Pazers had agreed to have Astoria immediately do the 

needed health and safety repairs, and pay for same out of its operating funds.   

154. However, with respect to the other items set forth in the Demand Letter, the 

Mintzes either withheld consent to proceed or failed to provide a direct response to Shelley's 

September 24, 2012 e-mail, as indicated in an e-mail from Howard dated September 25, 2012, 

and advised the Bank accordingly on October 1, 2012.   

155. The Mintzes responded to the Pazers' October 1, 2012 e-mail by, among other 

things, complaining that the Bank had "sided" with the Pazers and threatening litigation against 

the Bank and the Pazers: 

And if the Bank takes aggressive enforcement action against the Company (which 
Mintz certainly hopes the Bank will NOT), please be advised that: 
 

(1) Mintz and the Company will hold Pazer personally responsible 
for any damages suffered, and  
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(2) The Company will consider all of its legal options (including 
Chapter 11 proceedings, appointment of a receiver, filing suit against the 
Bank, etc.; I note that even with all the current Center problems, the Bank 
has excellent and more than adequate protection, collateral coverage and 
DSCR coverage). 

 
156. In response, the Bank's counsel advised on October 17, 2012 that, among other 

things, because of the internal disputes aired by the Mintzes along with his threats of litigation 

against the Bank, the Bank would not consider extending the Company's mortgage beyond the 

April 1, 2015 maturity date.  However, the Bank appears to have decided that the purported 

"serious problems" with Astoria had been exaggerated by the Mintzes, so the Bank did not 

intend to expend significant additional resources resolving them.  More than anything, the 

October 17, 2012 letter demonstrates that the Bank was deeply unhappy with the Mintzes' 

actions beginning with Guttenberg's August 29, 2012 e-mail.  The text of the October 17, 2012 

letter reads, in pertinent part, as follows: 

CA-CIB [i.e., the Bank] does not want to participate in that resolution [of 
shareholder disputes], hear more about it, or take sides. CA-CIB certainly does 
not appreciate suggestions that it has taken sides. We note, and we particularly do 
not appreciate, threats of litigation against CA-CIB, whether based on "taking 
sides" or on any of the other usual and time-honored theories of lender liability.   
 
The Loan will mature on April 1, 2015. Plan for that date. Do not anticipate that 
CA-CIB will extend it. CA-CIB expects the Loan to be paid when due. In the 
meantime, CA-CIB has no obligation, and no intention whatsoever, to increase 
the face amount of the Loan or otherwise make any further Loan proceeds 
available to this borrower.  CA-CIB will, of course, continue to expect to be 
reimbursed for its expenses and have that obligation secured by its mortgage. 
 
All requests in the Demand Letter remain in effect. You are on notice of them. 
They are not withdrawn. We encourage you to fully comply with them. CA-CIB 
reserves the right to give a notice of default on those or any other matters in 
default at any time. In the meantime, the Demand Letter was not a notice of 
default. Neither is this letter. 
 

* * * 
 
CA-CIB has decided, and has directed us, to minimize further time spent on the 
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Loan, consistent with proper administration. For that reason and for the reasons 
stated in the opening paragraph, we decline the suggestion to have a meeting.  
 
CA-CIB continues to reserve all rights and remedies. If further communications 
are necessary, we ask that they be kept short, simple, factual, and to the point. 
Further threats of litigation, and further details about the borrower's internal 
problems, will not help. 
 

(Emphasis added.) 
 

157. The Bank also scheduled and conducted an inspection of the Shopping Center on 

or about October 24, 2012 to investigate the purported serious and material problems at the 

Shopping Center.  Upon information and belief, the Bank's inspectors did not find any serious 

problems at the Shopping Center (contrary to the inflammatory allegations raised in Guttenberg's 

August 29, 2012 e-mail), at least none that the Bank felt obliged to raise with Astoria once the 

inspection had been completed.   

SHELLEY PROVIDES A "SELLING GEORGETOWN PROPOSAL"  
AND HOWARD RESPONDS WITH A PROPOSED WAIVER AGREEMENT 

 
158. In the midst of the many Mintz/Pazer disputes described above, Shelley reached 

out to Howard and Susan on August 27, 2012 hoping to begin a conversation about resolving 

these conflicts in a mutually satisfactory way.  Her e-mail, with the subject line "Selling 

Georgetown Proposal", reads as follows: 

It appears that we're at a deadlock on a number of things.  We can follow the 
procedure set forth in our Shareholders' Agreement or expedite that process by 
agreeing to sell [the Shopping Center] now and retaining a mutually acceptable 
broker to market and sell the property.  Of course, if you're prepared to buy me 
out let me know and we can retain appraisers and proceed that way.  Please let me 
know your thoughts.  Suffice it to say, I disagree with your position with respect 
to distributions particularly since you have advised that repairs of approximately 
$850,000 are required and will more fully respond to your recent email on the 
subject if you are not prepared to either sell the property or buy my interest in it.  
Thanks for your consideration of this proposal. 
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159. It is apparent from the informal tone and open-ended quality of the e-mail that 

Shelley was not committing, nor seeking to commit the Mintzes, to any particular proposal at 

that time.  On the contrary, Shelley acknowledged the disputes between the parties and sought to 

open a dialogue with the Mintzes on an acceptable way forward.  Shelley asked for the Mintzes' 

"thoughts," not their "acceptance." 

160. Moreover, the Mintzes contend that Shelley's e-mail constitutes a "Notice" of her 

"Intention to Sell" under Section 8.2(a) of the Shareholders' Agreement.  However, Section 11.1 

of the Shareholders' Agreement requires that 

Any notice or demand which, under the provisions of this Agreement or 
otherwise, must or may be given or made by any party hereto, shall be in writing 
and shall be given or made by either (i) hand delivery, (ii) recognized overnight 
delivery courier service, (iii) mailing the same by postage prepaid certified mail, 
return receipt requested or (iv) facsimile transmission . . . . 

 
Section 11.1 does not provide for e-mail notices.  Accordingly, Shelley's August 27, 2012 e-mail 

cannot be considered a "Notice" of her "Intention to Sell" under Section 8.2(a) of the 

Shareholders' Agreement, nor was it intended as such.  

161. In addition, Shelley's passing remark regarding buying her out does not "detail" 

the number of shares she would be selling, as specifically required under the Shareholders' 

Agreement for offers to sell.  Further, Shelley's remark is missing another material term – price – 

because the reference to "retain[ing] appraisers" is not unequivocally referable to the valuation 

provisions of the Shareholders' Agreement.  This lack of reference to the valuation procedures of 

the Shareholders' Agreement with respect to the purported offer to sell is all the more notable 

given that the Shareholders' Agreement is expressly referenced elsewhere in Shelley's e-mail 

with respect to a mutual sale of the entire property. 
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162. For all of these reasons, Shelley's e-mail did not constitute an "offer" to which she 

could be bound. 

163. Despite these facts, on August 29, 2012, Howard attempted to entrap Shelley into 

an agreement to sell her shares to the Mintzes by "accepting" Shelley's "offer" to sell her shares. 

 However, Howard actually made a new, independent offer (or, at best, a counter-offer) – that 

Shelley sell her interest in Astoria to the Mintzes under Section 8.2(a) of the Shareholders' 

Agreement but without the benefit of the mediation procedures set forth in the Shareholders' 

Agreement.  In furtherance of that offer, Howard provided a "Waiver and Acknowledgement 

Agreement" (the "Waiver Agreement") that contained new terms that were never discussed, 

much less agreed, between Shelley and Howard.  This is evidence that the parties were not in 

agreement or else the Mintzes would not have perceived that such a Waiver Agreement was 

necessary.  It defies common sense to argue (as the Mintzes have) that the proposed waiver 

agreement was superfluous.   

164. Indeed, it is obvious from the language of Howard's e-mail that the Mintzes 

themselves did not believe that Shelley would not have considered themselves bound to the 

terms of her August 27, 2012 e-mail, but merely hoped that she would bind herself to the Waiver 

Agreement: "We hope your offer below is sincere, and if so, we ask that you and Dina will sign, 

date and return the attached Waiver and Acknowledgement to us within two business days."  

(Emphasis added).  The provision of an expiration date for the Pazers to perform is itself a new 

term and evidence that Howard's e-mail was at best a counter-offer (assuming arguendo that 

Shelley had made an offer, which she did not), not an acceptance.   
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165. The proffered Waiver Agreement further demonstrates that the Mintzes were – at 

most – issuing a counter-offer to the purported offer contained in Shelley's August 27 e-mail.  

The Waiver Agreement expressly provides, in relevant part: 

3. Execution and delivery of this Waiver and Acknowledgement by all 
signatories below shall conclusively and irrevocably be deemed Mintz' delivery, 
and Pazer's receipt and acceptance, of a valid and enforceable Mintz Purchase 
Notice to buy all shares of Astoria owned by Pazer, under the last sentence of 
Agreement section 8.2(a), and Pazer waives any right to deliver Mintz a Purchase 
Notice as to Astoria shares owned by Mintz by reason of the existing 
"Deadlock[.]"    

 
This language makes it clear that the execution of the Waiver Agreement, as demanded by the 

Mintzes, was what would "conclusively and irrevocably" result in the making of a contract for 

the sale of Shelley's shares. 

166. Moreover, the language in paragraph 3 confirms that the Mintzes were not 

accepting any purported offer by Shelley to sell her shares that might be read into the August 27, 

2012 e-mail.  Rather, Howard would be delivering and Shelley would be accepting the Mintzes' 

Purchase Notice pursuant to section 8.2(a) of the Shareholders' Agreement.  Under such a 

transaction, the Mintzes are making the offer, which could not possibly be the case if the contract 

were formed, as the Mintzes now contend, when they accepted Shelley's purported offer to sell 

her shares in her August 27, 2012 e-mail. 

167. Shelley was unwilling to sign the Waiver Agreement unless certain conditions 

were met, including that the Mintzes agreed to complete the purchase and sale by the end of 

2012 for tax reasons, and also that the Mintzes agreed to exchange general releases.  The 

Mintzes declined to agree to these conditions and the Waiver Agreement was never signed.  

Thus, the Mintzes' counter-offer expired by its own terms two business days after Howard's 
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August 29, 2012 e-mail.  For all of these reasons, there was no agreement between the parties for 

Shelley to sell her interest in Astoria to the Mintzes. 

MEDIATION BEFORE JUSTICE SCHMIDT LEADS TO AGREEMENT 
ON LIFE AND SAFETY WORK BUT FAILS TO RESOLVE REMAINING DISPUTES 

 
168. Instead, on September 11, 2012, the Pazers wrote to Justice Schmidt to request an 

in-person conference pursuant to the mediation clause set forth in the Shareholders' Agreement.  

The Mintzes resisted participating in mediation, even though it was mandated by the 

Shareholders' Agreement.  Guttenberg labeled the mediation "pointless" and "futile".   

169. Nevertheless, on September 20, 2012, the parties held a telephone preliminary 

and scheduling call with Justice Schmidt, and on September 27, 2012, all of the parties attended 

an in-person mediation conference (other than Howard and Guttenberg, who participated by 

telephone) at the Mintzes' New York counsel's offices. 

170. With respect to the life and safety and related gas line work discussed above in 

connection with the Mintzes' e-mails to the Bank, the mediation made limited progress.  In 

particular, the Pazers and the Mintzes agreed at the mediation conference that such work should 

begin immediately, as memorialized in two e-mails sent by the attorneys at the mediation: 

This email will confirm that that proposed immediate life and safety work will be 
done pursuant to code and in accordance with all legal requirements, and the 
contractors performing the work will have at least $1.0 million liability insurance 
naming the Company. 
 
The Company will hire and pay Stephen Emery to review the life and safety work 
periodically as it is performed, to ensure the foregoing. 
 
Ms. Pazer is encouraged and asked by Mintz to obtain her own bid(s) for any and 
all emergency life and safety work. 
 
Mintz and Pazer reaffirm they have approved payment by Company funds of up 
to $150,000 to accomplish all such immediate life and safety work (and Emery 
supervision fees). 
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* * * 
 
With the understanding that Pazer will consent to the pending natural gas line 
work starting immediately: 
 
This email will confirm that the proposed gas line work will be done pursuant to 
code and in accordance with all legal requirements, and the contractors 
performing the work will have appropriate liability insurance naming the 
Company. 
 
Mintz also consents to Pazer calling National Grid. 
 
Based on this email, the proposed natural gas work will commence immediately, 
and Mintz and Pazer agree to pay for the natural gas line work from Company 
funds. 

 
(Emphasis added). 
 

171. As the above e-mails demonstrate, the Pazers and Mintzes agreed that these 

repairs needed to be done quickly and properly.  They further agreed at the September mediation 

before Justice Schmidt to proceed with these repairs, that Emery would oversee the work, and 

that Emery would report to Howard.  The parties later agreed to retain the firm of Becker 

Engineering for the limited purpose of overseeing the mechanical engineering aspects of the life 

and safety work. 

172. It was the Pazers' intention and understanding at the mediation that they had taken 

sufficient steps to ensure that the gas line and life and safety work would be done promptly and 

completely.  

173. Notwithstanding the foregoing agreements, the mediation was unsuccessful 

overall in resolving the other, more fundamental disputes between the Pazers and Mintzes, and at 

the end of the session, Justice Schmidt determined, and the parties acknowledged, that the 

mediation had been unsuccessful.  
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THE PARTIES EXCHANGE PURCHASE NOTICES, BUT  
THE SHAREHOLDERS' AGREEMENT DOES NOT PROVIDE ANY  

MECHANISM FOR DETERMINING THE SUCCESSFUL PURCHASER 
 

174. Immediately upon exiting the September 27, 2012 mediation conference, the 

Pazers were presented with a Purchase Notice from the Mintzes pursuant to Section 8.2(a) of the 

Shareholders' Agreement.  Of course, as discussed above with respect to Avenue K, the Mintzes 

had already forcefully taken the position that in the event of a failed mediation, each side had ten 

business days to issue a Purchase Notice under the Shareholders' Agreement.  Indeed, 

Guttenberg, as a primary drafter of the Shareholders' Agreement, had argued that a "first notice 

wins" interpretation would be "erroneous, … inexplicable and insupportable."  The Pazers relied 

upon the Mintzes' position and did not bring a Purchase Notice with them to the mediation. 

175. Instead, after due deliberation, on October 4, 2012, Shelley served her own 

Purchase Notice pursuant to Section 8.2(a) of the Shareholders' Agreement within ten business 

days of the failed mediation.  Thus, both parties validly served Purchase Notices upon the other.   

176. Unfortunately, as both sides agree, the Shareholders' Agreement is silent with 

respect to what happens when both sides exercise their buy/sell rights under Section 8.2(a) 

following a failed mediation under the Shareholders' Agreement.   

177. Upon receipt of Shelley's October 4, 2012 Purchase Notice, Guttenberg wrote to 

the Pazers' counsel and argued, in a complete reversal of the Mintzes' prior position, that the 

"first served" Purchase Notice was the only valid Purchase Notice: 

[O]nce the Mintz Group delivered its Purchase Notice to Pazer on September 27, 
2012 after failure of the Deadlock mediation and exercised the right to buy 
Pazer's shares, Pazer had no further right to purchase the Mintz Group shares, 
and an irrevocable process for the Mintz Group to purchase Ms. Pazer's shares 
commenced under the Shareholders Agreement. 
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178. In response, counsel on October 9, 2012 reminded Guttenberg of his previous 

position – a position that the Pazers had relied upon in deciding whether to attend the mediation 

session with a pre-executed Purchase Notice.  Counsel's October 9, 2012 e-mail quoted from 

Guttenberg's June 8, 2012 e-mail (excerpted above) in explaining why the Shareholders' 

Agreement's drafters intended both sides to have an equal opportunity to buy as long as each of 

them submitted Purchase Notices within ten business days: 

First, for the reasons set forth in our previous letters and discussed at the 
mediation, there was no agreement between Shelley and the Mintzes for Shelley 
to sell her shares prior to the mediation.    
 
Second, as you acknowledge, the parties have been in a similar position with 
respect to Avenue K.  Attached for your reference are two e-mails from you dated 
June 8, 2012, and June 11, 2012.  We agree with you when you wrote on June 8, 
2012 that "the Agreement does not expressly address what happens when both 
sides elect to buy."  In that situation, you explained at length why the "first notice 
wins" interpretation was not just wrong, but "inexplicable and unsupportable": 
 

Under the express language of section 8.2(a), EITHER one of the Mintz 
Group or the Pazer Group can elect to buy the other group's shares by 
giving a "Purchase Notice" within the stated 10 business days.  Pazer has 
made her irrevocable election to buy the Mintz shares, and Mintz still has 
the full 10 business days to make its irrevocable election to buy the Pazer 
shares. 
 
There is absolutely NO language to support an interpretation that the 
"first" group to give a Purchase Notice somehow deprives the other group 
of its valuable rights to buy the other group out, nor is any such 
interpretation reasonable or consistent with the intention of the parties 
under the Shareholders Agreement.  The intention was obviously to give 
EACH group purchase rights, and to treat the parties equally as to 
purchase rights, and NOT favor one shareholder group over the other.  An 
interpretation of the "first notice wins" would deprive the other group of 
its purchase right (without any such language in the agreement), would 
certainly not withstand judicial scrutiny, would reward the Pazer Group 
for its obvious "sabotage" of the Avenue K mediation process and 
preplanned delivery of a Purchase Notice based thereon, and would result 
in an unseemly and untoward race to kill the mediation and deliver the 
"first notice."  As you know, the Judge found your/Pazer's mediation 
position neither reasonable nor understandable nor justifiable.  It is now 
apparent why you/Pazer took your unreasonable mediation stance. 
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The clear language of the Shareholders Agreement and intention of the 
parties was to give EITHER group the right to buy the other one out, by 
giving a Purchase Notice within 10 business days, and NOT to favor either 
shareholder group over the other, regardless who acts first.  Thus the Mintz 
Group has until June 11 to deliver its irrevocable election to buy all the 
Pazer Group shares, whether or not the Pazer Group has also given a 
Purchase Notice.  While the Agreement is not exactly clear on what 
happens if both groups exercise their valuable purchase rights, we believe 
the fair result under the Shareholders Agreements in such event would be:  
 
(1) the shareholder group offering the highest purchase price through 

its Qualified Appraiser "wins" and gets to buy the other group out (i.e., 
whoever values the asset more highly prevails, and from the numbers 
bandied about between Mintz and Pazer, its seems obvious who the 
high bidder would be; Pazer either values these assets much lower 
than Mintz, or at least she has pretended to); or 
 

(2) If both shareholder groups elect to buy, neither shareholder group 
may exercise its purchase right (since the Agreement does not 
expressly address what happens when both sides elect to buy), and 
instead the Company must sell its assets on the open market and 
liquidate. 

 
We have consulted with multiple NY attorneys regarding this contract 
interpretation issue, including Mintz NY litigation counsel, and they 
confirm the foregoing 2 results as the most likely results in Court under 
the applicable Shareholder Agreement "shareholder Purchase Notice" 
provisions, given the absence of any "first to act wins" language and other 
relevant factors.  There is no reason a Court would interpret the agreement 
to "reward" the low bidder, just because it acted first.  Doubtless, you have 
a contrary and erroneous legal view, that will fail in Court, as have and 
would your other inexplicable and unsupportable legal positions.  

 
Third, while the parties were faced with a similar situation with respect to Avenue 
K, the situations are different in that the Mintzes never exercised their right to 
purchase the Pazers' shares in Avenue K.  Thus, it is simply inaccurate for you to 
say that the "first notice wins" interpretation of the Shareholders Agreement 
 "prevailed."  On the contrary, on June 11, 2012, when you "allowed" the Pazer 
Group to purchase the Mintzes' shares, you stated that "the Mintz Group has 
elected not to exercise its Purchase Option."  If the "first notice wins" 
interpretation had "prevailed," the Mintzes would have had no option to "not 
exercise."  Your clients simply made a decision that they did not want to 
participate in a bidding process with the Pazers for Avenue K. 
 
We do not believe that you and the multiple NY attorneys, including Mintz NY 
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litigation counsel, have since June been persuaded by a view of the Shareholders' 
Agreement that you then disparaged as "inexplicable and unsupportable."  As you 
have reminded us in the past, you drafted the Shareholders' Agreement and we did 
not.    
 
In any event, we agree that the parties are bound to proceed with the appraiser 
process.  As for what happens after that, either the parties will come to some 
agreement or the Court will have to resolve the controversy. 
 
179. The Pazers agree that in the event both sides submit Purchase Notices, the parties 

should conduct either a bidding or a sale on the open market.   

THE COMPANY REMAINS PARALYZED BY 
UNRESOLVED CONFLICTS BETWEEN THE PAZERS AND THE MINTZES 

 
180. Following the failure of the September mediation, the Company has been 

paralyzed by the inability of the Pazers and Mintzes to jointly manage the Company and the 

uncertainty caused by the lack of clarity regarding the ultimate purchaser of the Company's 

shares.  As further discussed herein, these conflicts have been manifest in, among other things, 

(a) the Mintzes' refusal to attend annual meetings; (b) negotiations with a potential new anchor 

tenant; (c) efforts to legalize the renovation of the HSBC space; (d) renewed threats by the 

Mintzes to induce the Bank put the Company in default; (e) the Mintzes exceeding the authority 

granted to undertake the life and safety repairs; (f) the loss of a potential tenant due to the 

Mintzes' obstructive conduct; (g) the Mintzes' refusal to pay for the Company's office staff; and 

(h) the Mintzes putting the Company at risk of default in this lawsuit. 

A. The Mintzes Refuse To Attend The Annual Meetings 
 

181. The Pazers and Mintzes could not agree when or how to conduct the Company's 

annual meetings of Shareholders and the Board of Directors due to their ongoing conflicts.  The 

Company traditionally held its annual meetings in mid-December each year.  In 2011, for 

example, the annual meetings were held on December 16, 2011. 
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182. Further director and shareholder meetings were held in January and February 

2012 in a failed attempt to resolve Company deadlocks.  Moreover, the Mintzes and Pazers 

disagreed as to what the respective parties had said and/or agreed to at the prior meetings, 

throwing their relations into further turmoil.   

183. Accordingly, Shelley served notice of a special meeting of the board of directors 

to be held on March 22, 2012, and advised that such meeting would be attended by a court 

reporter so a transcript could be prepared.  Further, Shelley advised that attorneys would be 

welcome to attend, and that Lisa (Shelley's daughter and an officer of the Company) also would 

attend.  The Mintzes objected to all of these conditions for a meeting and no such meeting was 

held. 

184. As the end of the year approached, Shelley distributed a proposed 2013 annual 

budget (no budget for 2012 was ever agreed) and noticed the 2012 annual meetings for 

December 14, 2012.   

185. The Mintzes objected to holding the meetings on that date, and renewed their 

objections to having the meeting recorded or attended by counsel or Lisa: 

Your proposed annual shareholders meeting and directors meeting do not work 
for Susan and I, and we reject such meetings.  
  
First, Susan will be in Brazil until late February, so the annual meetings will have 
to wait until she returns (we propose February 27, 2013).  
  
Second, we will not meet at your attorneys' office; we will only meet 
telephonically, and only shareholders may attend the shareholders meeting, and 
only directors may attend the directors meeting (please confirm your agreement to 
this; Lisa and attorneys may NOT attend).  
  
Third, your notices are legally defective, because you, as President, have "no 
authority whatsoever" to unilaterally call or designate shareholders meetings or 
directors meetings, under our shareholders agreement. 
 
186. Shelley on December 10, 2012 rejected Howard's objections: 
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We have properly noticed the Shareholder and Board annual meetings for this 
Friday, December 14, 2012, beginning at 2 PM, mid-December being the time in 
which the Company has always held its annual meetings.  You are mistaken that 
I do not have authority to notice said meetings and your reference to my title of 
President is beside the point.  I am Astoria's Manager, and the Shareholders' 
Agreement specifically states that "[t]he Manager…will cause regular, annual 
meetings of the Shareholders and both Boards to be held."  Pursuant to this 
explicit authority, I have noticed the annual meetings for this Friday, and there is 
no basis for postponing the 2012 annual meetings until 2013.  Your attempted 
obstruction of these meetings constitutes breaches of the Shareholders' 
Agreement and your fiduciary duties.   
  
If Susan or you cannot attend in person, you are free to participate by telephone.  
We will circulate call-in information ahead of the meeting.   
  
With respect to meeting at our attorney's offices, there is no prohibition on the 
location of the meeting.  As stated, you can call in by telephone.  If you wish to 
attend in person, we will accommodate you by holding the meeting in the 
Company's offices at the shopping center.  Please let me know if you or Susan 
wish to attend in person. 
  
Finally, your position that my attorneys and Lisa may not attend the meeting is 
absurd.  Lisa is an officer.  In addition, for the avoidance of doubt, I will provide 
my attorneys and Lisa proxies to vote at the meeting.  Under New York law, any 
proxy holder has a right to attend the meeting.   
  

Notwithstanding the foregoing points and the critical issues facing the Company, Shelley agreed 

as an accommodation to the Mintzes to adjourn the meetings until January 18, 2013. 

187. On January 11, 2013, Howard once again requested an adjournment and once 

again registered his objections to counsel and/or Lisa attending: 

[P]lease confirm that only directors will attend the annual directors meeting 
(which will be via telephone conference; no Lisa, no attorneys), and that only 
shareholders will attend the annual shareholders meeting also via telephone 
conference (although your "proxy" may attend the shareholders meeting, if you 
cannot and do not attend it and vote at it; but no "proxy" may attend the directors 
meeting for you or with you).  Since the meetings will be consecutive, it would 
seem odd if you claim you cannot and do not attend the shareholders meeting, but 
then you DO attend the directors meeting which will convene immediately 
thereafter. 
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188. To further accommodate the Mintzes, Shelley by letter dated January 14, 2012 

adjourned the meetings once again to February 27, 2013.  Nevertheless, Shelley advised that 

Howard's position that Shelley cannot issue proxies for the shareholders' meeting was without 

basis under New York law: 

With respect to our attorneys' or Lisa's attendance at the Meetings, I reject 
Howard's assertion that Lisa (an officer of the Company) or my attorneys may not 
attend.  As previously stated, I will provide my attorneys and Lisa proxies to vote 
at the Shareholders' Meeting.  Any proxy holder has a right to attend the 
Shareholders' Meeting, whether or not I also attend.  Howard's assertion to the 
contrary is without basis under New York law.  Please also be advised that the 
meetings will be transcribed by a Court Reporter. 
 
189. However, the day before the scheduled February 27, 2013 meetings, Howard 

wrote and advised that Susan and he would not attend, stating in pertinent part: 

[G]iven the vast differences between the directors and shareholders as to agenda 
matters and major corporate matters (all of which are in deadlock), any meetings 
with you and your lawyer would be a waste of time and money. 
  
As a result, Susan and I will not be attending the proposed meetings on February 
27. We will have to let the court decide whether you are entitled to invite non-
shareholders to a shareholders meetings, and non-directors to a directors meeting, 
over our strong objections (in addition to many other matters the court will be 
deciding). 

 
190. Shelley on March 1, 2013 asked Howard and Susan to reconsider their position: 

I am disappointed that Susan and you are choosing not to attend the annual 
meetings in the face of my repeated efforts to accommodate you.  … 
  
As you rightly point out, we have deadlock and dissension on many issues facing 
the Company.  I believe that the annual meetings provide at least a potential 
avenue for resolving some, if not all, of those deadlocks, and I encourage Susan 
and you to reconsider your position.  If it would be helpful, we could reschedule 
the meetings for a few days to give you time to confer with Susan and your 
counsel. 
  

To date, the Mintzes have not responded to Shelley's suggestion (or to subsequent requests) and 

re-scheduled the annual meetings.  Thus, on yet another issue the Company remains divided and 
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in deadlock.  

B. The Mintzes Engage in Unauthorized Negotiations With Stop & Shop 

191. The Shopping Center has an anchor tenant, Waldbaum's, whose lease is set to 

expire in 2015.  Last year, the Company received serious interest, in the form of a letter of intent, 

from another supermarket company, Stop & Shop, which was interested in succeeding 

Waldbaum's as the Shopping Center's anchor tenant in 2016.   

192. Upon review of the letter of intent, the Pazers felt that it raised a promising 

opportunity but that there were certain objectionable business terms in the proposal.  Prior to 

considering the business terms, however, Shelley believed that it was necessary for the Company 

to settle two preliminary issues.   

193. First, the Company has traditionally used Welco Realty as its broker on leases at 

the Shopping Center, and Welco had been in discussions with Stop & Shop regarding this 

opportunity.  However, because of the length and magnitude of the Stop & Shop proposal, 

Shelley believed that the Company needed a formal brokerage agreement with Welco before 

proceeding further.  Although the Pazers have prepared a term sheet representing a proposed 

Company position vis à vis Stop & Shop, the Pazers declined to allow the Company to engage in 

direct negotiations with Stop & Shop unless and until a brokerage agreement with Welkis was 

finalized, to avoid potential future disputes concerning brokerage fees and other matters. 

194. Second, the Company needed to engage independent counsel to negotiate with 

Stop & Shop on its behalf.  This was necessary both because the Company's usual leasing 

counsel had a conflict by virtue of his business relationship with Welco, and because neither 

Shelley nor Howard (or their counsel) could adequately represent the dueling Pazer/Mintz 
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interests in a direct negotiation with Stop & Shop.  As Shelley explained her rationale to Howard 

on October 18, 2012: 

Before we can proceed with any negotiation with Stop & Shop, we need to retain 
independent counsel to negotiate an appropriate brokerage agreement with 
Welkis.  That independent counsel can report to all parties, negotiate the 
brokerage agreement, and proceed to negotiations with Stop & Shop, if that is 
what the Company believes is appropriate to do.  It is in the Company's interests – 
and our mutual interests individually – to have the protections of a brokerage 
agreement in place before proceeding any further. 
 
195. However, the Mintzes vehemently rejected Shelley's proposed course of action.  

Instead, the Mintzes represented that Guttenberg and Howard were determined to speak directly 

with Stop & Shop, without the authorization of the Company or of Shelley (its 52% 

shareholder), without a mutually agreed representative of the Company, and without regard to 

whether such direct negotiations might cause harm to the Company's potential relationship with 

Stop & Shop.   

196. Howard set forth the Mintz position as follows (with emphases in original): 

Mintz and our attorney will communicate the Mintz position regarding the 
Company or the Center (including the SNS LOI [i.e., the Stop & Shop letter of 
intent] and possible lease), to whomever we want, whenever we want, regarding 
whatever we want. … We do not care if you do not "authorize" it, or you "object" 
to it. You can (and do) speak your mind to third parties, and we can (and will) 
speak ours. 
  
There is no "Company" here, Shelley, with "independent interests" that 
need "independent counsel." That is another fiction that exists only in your 
and [the Pazers' attorney]'s imaginations. There is only Mintz and Pazer. 
 

* * * 
We do NOT "need" to hire a "Company attorney" to negotiate a simple brokerage 
agreement or the SNS LOI, and we will NOT approve engaging one. 
 

* * * 
You do NOT own or control Mintz or "the Company", Shelley. And you do 
little or nothing of value as overpaid "Manager," and in fact you have caused 
and continue to cause the Company and Mintz large damages for which you will 
be held responsible. We will NOT consent to retaining a "Company lawyer" to 
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represent "Mintz/Pazer/Company interests." Mintz has hired and will pay our 
lease lawyer (personally), you will hire and pay your lawyer (personally) or not 
hire one, and we will either work out something acceptable to Mintz/Pazer or not. 
A third attorney is not needed and in fact would be a hindrance and further waste 
of money. And we will proceed in our best interests, with or without your 
"authorization", and whether or not you "object." 
 
197. Accordingly, the Pazers' efforts to have an independent counsel retained and an 

appropriate brokerage agreement negotiated for Welco were in vain.   

198. The difficulty with the Mintzes' position, as Shelley tried in vain to convey to 

Howard, is not that the Pazers were trying to prevent the Mintzes from "speaking their mind", 

but that the opportunity with Stop & Shop belonged to the Company, not to the Mintzes or the 

Pazers.  Under the Shareholders' Agreement, major decisions such as the Stop & Shop lease 

require unanimous consent, and due to the continued deadlocks there was no unanimous consent 

between the Pazers and Mintzes as to how the Company should proceed.  The Mintzes' solution 

to this problem was simply to pretend that the Mintzes were not bound by the Shareholders' 

Agreement, or as Howard put it, that "[t]here is no Company" and that they intended to "proceed 

in [their own] best interests, with or without [Shelley's] "authorization".   

199. In their determination to "proceed in [their own] best interests", the Mintzes 

proceeded to commit to positions and obligations to the Company's detriment.  The Mintzes 

pushed Welco, over the objections of the Pazers, for a meeting directly with Stop & Shop's 

representatives.   

200. When Jerry Welkis (Welco's principal) objected that he did not have the 

Company's full authorization to proceed with Stop & Shop, Howard threatened him that the 

Mintzes would hold Welco responsible if the Mintzes were not given the opportunity to speak 

directly with Stop & Shop.  Thus, Welco arranged a conference call with Stop & Shop and 

Howard and Guttenberg.   



146 
 
 

201. Unfortunately, by taking such steps without a brokerage agreement in place, 

Howard potentially exposed the Company to substantial brokerage liability in the event that a 

transaction between Stop & Shop and the Company could be completed.  It also complicated the 

parties' efforts to agree a brokerage agreement with Welkis after the fact. 

202. The Pazers are advised that on or about December 19, 2012, Howard, Guttenberg, 

and Stop & Shop held a conference call without the Pazers' approval or participation, and 

without the benefit of any representative participating on behalf of the Company.  Howard 

advised the Pazers that the call was unsuccessful (because of the positions taken by Howard with 

respect to certain business terms).   

203. In any event, the Pazers have been advised as recently as April 8, 2013 that Stop 

& Shop's representative remains willing to wait "to have all [the Company's] partners on the 

same page before I take it up the chain to Senior Management" to approve any lease between 

Stop & Shop and the Company.    

204. In the meantime, the Pazers have diligently worked to get a brokerage agreement 

in place with Welkis, only to be continually thwarted by the Mintzes' changing positions, 

shifting demands, and overall belligerent approach.   

205. On or about May 8, 2013, the Pazers believed they had finally come to an 

acceptable compromise with respect to a brokerage agreement that could be approved by the 

Pazers and the Mintzes, and agreed to by Welkis.  In fact, the Mintzes had previously agreed in 

principle to the Pazers' approach reflected in the draft agreement.  Accordingly, Shelley 

circulated a draft agreement to the Board recommending that it be approved.   

206. However, on May 10, 2013, Howard suddenly and unreasonably raised new 

issues and objections and refused to approve the brokerage agreement, all the while insisting that 
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negotiations with Stop & Shop continue despite the lack of a brokerage agreement in place.  

Shelley replied on May 10, 2013: 

Your comments illustrate why we cannot make any progress on Welkis, Stop & 
Shop, or anything else.  As we previously advised, we have a term sheet prepared 
for Stop & Shop, but we cannot and will not proceed with negotiations with them 
unless and until we have an agreement in place with Welkis.  You have now 
raised for the first time a number of objections to the brokerage agreement, 
notwithstanding the fact that we have been sending you drafts and you have 
consented to same, and advised that you will not approve any agreement with 
Welkis until your changes are accepted.  We are left with no choice but to find out 
if Welkis will accept them.  If he will, we can go forward.  If he won't, then our 
hands are tied.  I am not going to waste time debating with you when you are not 
interested in behaving reasonably.  

 
207. Howard then continued negotiating additional changes directly with Welkis, to 

the point that Welkis believed that he had a final form of agreement in place and on May 29, 

2013 circulated a signed copy for approval by the Company's Board.  In characteristic fashion, 

Howard reacted viciously, by setting arbitrary self-serving deadlines and purporting to 

unilaterally terminate Welkis as the Company's broker on the Stop & Shop transaction, and 

threatening Welkis with litigation, in violation of the Shareholders' Agreement. 

208. In any event, the Company and Welkis were eventually able to overcome 

Howard's dilatory tactics and abusive negotiating tactics and finalize a brokerage agreement.  

Shelley's efforts to secure a formal brokerage agreement saved the Company hundreds of 

thousands of (real, not hypothetical) dollars, and Shelley's refusal to enter into negotiations with 

Stop & Shop without a brokerage agreement in place avoided exposing the Company to 

significant additional claims from Welkis. 

C. Howard Fails To Have the HSBC Renovation Properly Legalized 

209. As discussed above, Howard oversaw the HSBC renovation project at the 

Shopping Center.  When Howard originally presented the $500,000 Vertex proposal for the 
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HSBC work, the Pazers protested that the proposal lacked a scope of work, plans and 

specifications, project schedule, proof of insurance, or safety plan, among many other material 

deficiencies, but Howard claimed that this less formal arrangement would save the Company 

money. 

210. Unbeknownst to the Pazers, and without the Pazers' consent, Howard had Vertex 

install helical piles in the HSBC space despite that the work was not properly permitted and not 

allowed by the DOB at the time such piles were driven.   

211. The Pazers raised questions regarding the status of work at the HSBC space, 

including why the work had not been properly permitted.  Howard deflected such questions and 

stated confidently that there would be no issues with later amending the permits to include the 

helical piles.   

212. On January 3, 2013, Howard admitted that he had been "misinformed" by Vertex 

about the ease of acquiring amended permits and soliciting another $42,000 from the Company 

for Vertex to secure amended permits: 

As I believe you are aware (and have been for over 6 months), a final permit (and 
letter of completion) has not been issued yet for the HSBC work from earlier in 
2012.  
 

* * * 
I was originally informed by Vertex (inaccurately, it turns out) that adding the 
additional piles and columns to the original HSBC permit would be a simple and 
straightforward matter. However, and as I previously told you, Vertex was not 
aware that New York City apparently required an additional compression test and 
supporting documentation to issue an amended permit which covers the piles and 
columns (in addition to all the other HSBC work under the original and open 
permit, which is already covered by the open permit). 
 

* * * 
I have investigated adding the additional piles and columns to the HSBC open 
permit, I have obtained an initial bid to do so, and I attach that initial bid in the 
amount of approximately $42,000. This includes architectural, engineering, 
contractor and pile contractor work I am told is required. Becker Engineering has 
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advised that with a satisfactory compression test and appropriate backup, they are 
very confident that NYC will issue an amended permit which includes the 
additional piles and columns previously added for structural concerns and support 
(and that they have substantial, successful experience in such permit 
amendments). I believe I may be able to obtain a somewhat reduced bid, as it 
appears there may be some duplication and overlap in the professionals' services, 
as initially bid. However, the cost of adding the piles and columns to the open 
permit for HSBC would have been substantially the same, whether it was done 
months ago or is done now. Regardless, adding the additional piles and columns 
was a correct and prudent construction decision, providing important additional 
structural support in areas that needed it, in my opinion. 
 
213. Shelley responded on January 8, 2013, in pertinent part, as follows: 

At the outset, I reject any allegation that any of the work on the HSBC space or 
indeed any of the work under your supervision as Executive Vice President in 
Charge of Construction and Facilities Operations and Chief Operating Officer 
was done with my "knowledge and consent."  I was never told that installing 
helical piles would be illegal and not properly permitted, and I would not and did 
not consent to installing helical piles under those conditions.  Indeed, I have never 
provided my informed consent to your construction activities (particularly with 
respect to the HSBC and Torrid spaces) because you have deliberately kept the 
Pazers in the dark about them.  You have stonewalled us every time we have 
sought information regarding the HSBC permit such as the structural engineers 
plans and numerous other things.   
  
Your e-mail fails to acknowledge that at the time you had them driven, and 
unbeknownst to me, the installation of helical pile foundations was illegal in New 
York City, even if the Building Code was later amended to allow for this type of 
work under certain circumstances.  Thus, there is no way that this work could 
have been done legally at the time it was done, and no way that you could have 
received a permit to drive these piles if you had tried.  It appears that you and 
Vertex got around this simply by failing to apply for the proper permits.  
Moreover, because it appears you proceeded without proper supervision by an 
engineer, you ran the risk of exacerbating settlement problems at the shopping 
center rather than relieving them.   
  
It is our understanding that in order to secure a permit from the DOB, an 
engineer's approval and geotechnical report should be submitted before the helical 
piles are driven.  At the very least, a professional needed to be 
contemporaneously recording the pile installation in detailed logs so that a 
compliant geotechnical report could be prepared.  We have asked for the HSBC 
construction records numerous times and the fact that we have never seen these 
logs indicates to us that these logs were not kept.  Last year, in fact, Anthony 
Pepe indicated that his engineer could not retroactively prepare a report, perhaps 
because these logs were not kept.   
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214. Shelley followed that e-mail with an e-mail dated January 17, 2013, that among 

other things requested the detailed logs supporting any application for an amended permit: 

When you originally presented us with the Vertex proposal for the HSBC work, it 
was for $500,000. We protested that the proposal (really just an invoice) lacked a 
scope of work, plans and specifications, project schedule, proof of insurance, or 
safety plan, among many other material deficiencies. You claimed that this less 
formal arrangement would save the Company money, and since you were the 
Company's Chief of Construction, we relied on your judgment.  
 
It is obvious now that your representations were mistaken and your judgment was 
wrong. We never would have authorized the original Vertex proposal if you had 
told us that Vertex would not secure the appropriate approvals and permits ahead 
of time, or that you would later be asking the Company to pay an additional 
$42,000 to clean up your mistakes. The Major Decisions provisions require that 
before an obligation is incurred, the four shareholders agree that the Company 
should incur it. What you have done in this case by driving the helical piles 
without proper permits is effectively obligate the Company to pay $42,000 (or 
some other sum) without getting the Company's approval ahead of time. By your 
way of thinking, we could simply go out and hire an attorney to negotiate a lease 
with Stop & Shop (as we have repeatedly requested be done), and then present the 
lease and the attorney's bills as a fait accompli to the Company.  
 
You should have discussed with us the need to secure proper permits for the 
helical piles (and the appropriate costs associated with same) before the project 
was initiated, not after it should already have been completed. 
 
You say you are told there are detailed logs regarding the piles installation. Where 
are they? We have asked for them repeatedly but have never seen them. We 
would like to show them to our attorney's professionals in order to find out what 
they think. If there are such logs, we question why you are proposing to spend 
$42,000 on additional testing. It appears from the proposal that you are going to 
have to expose and test the piles, meaning that sufficient records were not kept. 
You also don't acknowledge the disruption to HSBC's operations that will arise 
from this additional testing work and possibility of claims for damages by HSBC 
if we disrupt their business. 
 
215. Howard has yet to turn over the requested logs.  He did, however, provide letters 

from his engineers and architect opining on the advisability of securing permits for the HSBC 

helical piles.  Of course, the issue with respect to the permits is not whether it would be desirable 

to have them (it would), but rather whether Howard's actions improperly foreclosed or 
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complicated the opportunity to secure the permits, and whether Vertex overbilled the Company 

for the work required to complete the HSBC renovation and secure proper permits.  In any event, 

the letters forwarded by Howard did not include any reference to a need to procure helical pile 

compression load testing, so it was unclear whether Howard planned to perform load testing 

after all.  To the extent that Howard had abandoned that course of action, he should have secured 

a revised proposal to reflect the much smaller sums involved in securing permitting on existing 

documentation only.  On the other hand, if Howard still planned to have load testing done, the 

professionals' letters were insufficient because they did not opine on the feasibility and 

invasiveness of performing such activity with, among other things, the HSBC tenant now 

occupying the space. 

216. As discussed above, upon information and belief, Howard has business dealings 

with Vertex that have not been disclosed to the Pazers or to the Company, so that Howard 

benefits (either directly or indirectly) at the Company's expense from Vertex's receiving 

increased business from the Company, which would explain why Howard has insisted that no 

formal written contracts be entered into with Vertex and why he has resisted submitted work at 

the Shopping Center to competitive bidding, and obstructed efforts by the Pazers to bring in 

different contractors for work at the Shopping Center.  

217. By way of recent illustration of Howard's troubling relationship with Vertex, the 

Shopping Center's pylon sign was damaged during Hurricane Sandy in October 2012, leading to 

the Company's needing to have it replaced.  Howard once again insisted that the Company retain 

Vertex for the work.  Dina would later discover, however, that another reputable company was 

willing to perform the work for approximately $40,000 less than Vertex's bid of $91,000.  

Accordingly, on March 29, 2013, Dina wrote to Pepe asking why Vertex's proposal was so high: 
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Attached find the competitive proposal for the pylon sign we discussed yesterday. 
There is a significant price difference between your proposal and theirs. Ben's 
General Contracting's price is $55,188 and Vertex's is $91,838.92 plus an 
additional $8,195 for electrical. I am hop[]ing you can clarify the differences. 
 
218. Instead of supporting Dina's efforts to save the Company money on this or future 

projects, Howard stepped in and launched personal attacks against Dina in order to deflect Dina's 

legitimate inquiries: 

You have absolutely NO right to unilaterally interfere with or purport to terminate 
work under the Vertex contract previously approved by the Board (including 
you), pursuant to which a valid and binding contract was entered into between the 
Company and Vertex.  
 

* * * 
And Vertex' bid is entirely reasonable for this job, anyway. Your "cheaper bid" 
would likely result in a lousy job being done, same as when your mother paid to 
have the failed pylon installed, and substandard and unacceptable construction 
work was done, leading to its collapse and failure. And since the Company is 
already bound by its contract with Vertex, we will have to pay Vertex under its 
contract anyway. 
  
You have NO RIGHT to "manage", Dina, and your efforts are misguided, 
ignorant and dangerous. You need to stay OUT of Center management, 
completely. 
  
Please retract immediately and in writing (with copy to me) your ill-advised 
instructions to Vertex to cease pylon work under its contract. 
  
219. As Dina pointed out in her reply, Howard's bullying response did not even try to 

respond to the substance of her original e-mail, which is that Vertex's bid appeared to be 

unusually high and unjustified for the scope of work to be performed: 

I am a Director and a Vice President of the company.  You are not going to bully 
me out of asking legitimate questions about this proposal so you should save 
yourself the trouble.  Why don't you address my simple, straightforward 
question?  Are we paying a fair price for the sign?  On what basis have you 
determined that the Vertex bid is "entirely reasonable"?  I am willing to accept a 
reasoned response but the fact that another reputable company was willing to do 
the same work for $40,000 less needs to be investigated.  
  
Even if there is nothing to be done with respect to this particular job, it is 
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certainly a consideration for the Board with respect to future projects, unless you 
and/or Vertex can explain why their bid was fair and appropriate. 
 
220. Neither Howard nor Vertex ever bothered to explain why Vertex's bid was so 

high, or why Howard was so intent on defending Vertex, raising further questions as to the 

nature of their business relationship. 

221. The Mintzes also obstructed the Company hiring other contractors over Vertex 

for other projects at the Shopping Center when the Pazers went out and solicited more attractive 

bids from other contractors.  In May 2013, the Company received competing bids for three 

(relatively small) projects at the Shopping Center from Vertex and from a competing contractor. 

 In each case the proposal from the competing contractor was for less money than the proposal 

from Vertex.  Moreover, hiring a different contractor would provide the Company a basis of 

comparison for the quality of Vertex’s work and would incentivize Vertex to produce better 

work and lower prices.  Accordingly, the Pazers recommended hiring the competing contractor 

for the three small projects.  However, Howard adamantly refused to consider hiring any other 

contractor but Vertex, accusing the competing contractor (on the basis of no evidence at all) of 

"rigging" its bid, in order to further his relationship with Vertex at the expense of the Company. 

D. The Emery Report and the Mintzes' Renewed Threats To Go to the Bank 

222. As discussed above, the Mintzes retained Emery, without the input or approval of 

the Pazers, to do a structural assessment of the Shopping Center.  When the Mintzes through 

Guttenberg wrote to the Bank in August 2012, they represented that Emery's report was nearly 

complete.  Emery's purported preliminary findings with respect to life and safety issues 

constituted the basis for many of Guttenberg's allegations in his August 27, 2012 e-mail to the 

Bank, as well as a basis for an agreement at the September 27, 2012 mediation to make life and 

safety repairs that the Pazers had sought for many months.   
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223. The Pazers did not receive a copy of the completed report, however, until 

February 26, 2013.  In the cover letter enclosing the report, the Mintzes' New York counsel 

indicated that the Mintzes intended to send the Emery Report to the Bank: 

As you also know, preliminary findings regarding some or all of the conditions 
reported in the SPE [Emery] Report were disclosed to Credit Agricole (the 
"Bank") in or about August 2012, as required under the loan documents between 
the Company and the Bank. The SPE Report must likewise be shared with the 
Bank, as required by the Company's loan documents. Please advise no later than 
March 8, 2013 whether the Pazer Directors will work with the Mintz Directors to 
craft a joint, mutually acceptable transmittal cover letter to the Bank, enclosing 
and forwarding the SPE Report to the Bank. 

 
224. In response, the Pazers' counsel on February 27, 2013 made clear that the Mintzes 

were not authorized to contact the Bank directly with respect to any Company matter, including 

with respect to the Emery Report, stating in pertinent part: 

Your brief recounting of the circumstances leading up to Mr. Emery's engagement 
by the Mintzes is inaccurate.  The Company never hired Mr. Emery to prepare 
this report.  Our clients worked very hard, over the Mintzes' continuing 
objections, to secure a professional capable of preparing a full PCA, so that the 
Company could prepare an accurate annual budget.  Mr. Emery, however, was not 
considered for or approved to prepare such a PCA.  He was retained to review one 
discrete issue – the support columns in the HSBC space – and nothing more.  
Your client's hostility to Mr. Emery's review of the support columns, and his 
skepticism regarding Mr. Emery's qualifications, is a matter of written record.  
Accordingly, Mr. Emery was never retained to prepare a PCA for the Company.  
What Howard decided to do subsequently with Mr. Emery is not the Company's 
concern.   
 
With respect to the Bank, we read your proposed deadline of March 8, 2013 as a 
threat to engage in unsanctioned and improper unilateral communications with the 
Bank if the Pazers do not submit to the Mintzes' demands.  So the record is clear: 
neither the Mintzes, you, nor Mr. Guttenberg have any right under the 
Shareholders' Agreement, the mortgage, or otherwise, to communicate directly 
with the Bank in any of these matters.  I note in this regard that the Bank's counsel 
has specifically directed that any communications to the Bank either come from a 
single counsel representing the Company, or from both factions of the Company, 
with "both counsel [saying] the same thing."  We will be reviewing Mr. Emery's 
report, and will respond in due course.  However, unless and until you hear 
otherwise, the Mintzes and their counsel are on notice that any communications 
with the Bank regarding the Company are not authorized by the Pazers or the 
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Company.   
 
225. On June 18, 2013, the Mintzes renewed their threats to go directly to the Bank 

with the unfounded allegations set forth in the Emery (and Becker) reports without the 

authorization of the Board.  However, the Mintzes do not have authority to unilaterally interfere 

with the Company's agreement with the Bank absent Board approval, and in fact as set forth 

herein, the Bank has forbidden unilateral direct communications.  Moreover, the Bank 

investigated the Mintzes' claims previously and took no action.  Further, the Pazers' counsel have 

retained experts who have advised that the allegations and conclusions set forth in the Emery and 

Becker reports are incorrect.  For all of these reasons, the Pazers do not consent to the Mintzes 

contacting the Bank regarding the Emery and Becker reports.   

E. The Mintzes Exceed the Scope of Allowed Work at the Shopping Center 

226. As discussed in detail above, the parties were able to agree at the September 2012 

mediation to certain purportedly emergency repairs at the Shopping Center, in order to ensure 

that the gas line and life and safety work would be done promptly and completely.  At the same 

time, given the disputes and deadlocks between the parties, the parties were only able to agree 

and did only agree to a narrow class of strictly defined classes of work relating to the gas lines 

and to work on Emery's "A List."   

227. However, Howard has systematically ignored these inherent limitations on the 

scope of the work to be performed and directed Emery, Becker, and Vertex to engage in work 

outside the scope of the life and safety agreements agreed to in September 2012. 

228. Since the mediation session, the Pazers have received schedules of proposed work 

prepared by Emery, including "B List" work (for work to be performed within 24 months), "C 

List" work (for work to be performed within 36 months), and so on, and by Becker, none of 
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which appears on its face to be of an emergency nature.  The Pazers have also received invoices 

and e-mail spreadsheets from Emery and Becker that indicate that they are billing for overseeing 

work that was not approved by the Board at the mediation session or at any other time. 

229. Absent an emergency, all expenditures by the Company must be approved by all 

four Board members as a Major Decision.  With respect to non-emergency work, the Pazers 

advised Howard that they refused to proceed on an ad hoc, not-thought-out basis.  Accordingly, 

the Pazers requested that Howard provide recommendations as to what work should be done, 

reasons it should be done, and over what period of time, so that the Company can adopt a budget 

and proceed with required work over an appropriate period of time.  Of course, as discussed 

above, the Mintzes have refused to agree to annual meetings or an annual budget, so this non-

emergency work could not be authorized and had to be stopped. 

230. Accordingly, Shelley wrote to Emery and Becker requesting that they cease any 

work that was not directly authorized by the agreements at the September 2012 mediation.  

Shelley's May 23, 2013 letter reads, in pertinent part, as follows: 

I am in receipt of invoices from Becker Engineering, PC ("Becker") in the amount 
of $42,917.50.  Your Company has on May 20, 2013 e-mailed the Company's 
staff advising, among other things, that "we need a response within 48 hours as to 
when full payment of $42,917.50 will be sent to Becker Engineering," or else 
Becker will "immediately stop all work for Astoria Holding and contact our 
attorney to begin collection proceedings." 
  
Please be advised that, subject to the provisos set forth in this letter, Dina Bassen 
and I approve the payment of $42,917.50 to Becker, and payment of same will be 
made on behalf of the Company to Becker as soon as the Company receives all 
documentation associated with the services provided, including your 1000+ page 
MEP review, punch list, etc. 
  
As you know, the Board at a mediation held on September 27, 2012 approved 
certain life and safety work set forth on an "A List" schedule prepared by Stephen 
Emery.  In connection with the life and safety work, I signed a proposal for 
engineering services from Becker on or about October 24, 2012.  In doing so, it 
was my intent and understanding that Becker's scope of work would be strictly 
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limited to supervision of the approved life and safety work and nothing further. 
  
For the avoidance of doubt, please be advised that Becker's approved scope of 
work is strictly limited to the life and safety work approved at the September 27, 
2012 mediation session.  To the extent that Becker currently is performing work 
that was not explicitly approved at the September 27 mediation session, that work 
must immediately cease until such approval is granted.  Howard Mintz does not 
have the authority to initiate any work for the company that is not included on the 
aforementioned a-list. 

  
231. Similarly, Shelley's May 28, 2013 letter to Emery reads in relevant part as 

follows: 

I am writing to you out of concern that you have been taking actions beyond the 
scope of work approved by the Company's Board.  As you know, the Board at a 
mediation held on September 27, 2012 approved certain life and safety work set 
forth on SPE's "A List" schedule, with a set budget approved for such work.  In 
doing so, it was my intent and understanding that SPE's scope of work would be 
strictly limited to supervision of the approved life and safety work and nothing 
further. 
  
I have since been provided additional schedules of proposed work prepared by 
your firm, including "B List" work (for work to be performed within 24 months), 
"C List" work (for work to be performed within 36 months), and so on.  None of 
the proposed work set forth on these additional schedules has been approved by 
the Board.   
  
Until such time, if ever, that the Board meets and approves additional work, 
please be advised that SPE's authorized scope of work is strictly limited to the life 
and safety work approved at the September 27, 2012 mediation session.  Howard 
Mintz does not have the authority to initiate any work on behalf of the Company 
that is not included on the aforementioned A-List.   
 
232. At the same time that Howard was directing Emery and Becker to engage in 

unauthorized work at the Shopping Center, it appears that Howard was neglecting the core 

purpose of the September 2012 agreements, which was to complete the necessary life and safety 

work at the Shopping Center.  As mentioned above, National Grid is the utility responsible for 

gas lines entering the Shopping Center.  Accordingly, the Pazers sought and received permission 

to contact National Grid at the September mediation.  Coordination with National Grid is an 
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integral aspect of any resolution of the gas line and life and safety repairs – National Grid is 

arguably responsible for any repairs that must be done on the "other side" of the gas meter, 

which repairs should be completed on an emergency basis.   

233. However, it appears that Howard has taken an overly aggressive position with 

respect to these repairs and is refusing to have such repairs done because the repairs are arguably 

National Grid's responsibility, rather than completing the emergency repairs now and settling 

responsibility for the repair costs later.  On May 8, 2013, Shelley received an e-mail from Emery 

indicating that "Howard has stated that [Astoria's] lawyers will pursue Nat'l Grid if Nat'l Grid 

does not take action."   

234. On May 9, 2013, Shelley wrote to Howard asking for the basis for this notation, 

such as whether National Grid has indicated that it would not take action, and what Howard 

proposes to do in such case: 

We are in receipt of Emery's e-mail below and were alarmed by the notation that 
"Howard has stated that GSC lawyers will pursue Nat'l Grid if Nat'l Grid does not 
take action."  Please advise immediately the basis for this notation.  Has National 
Grid indicated they will not take action?  Who do you suggest will take action 
against National Grid and on what authority?  We need to know all of the facts 
about this matter so that the Board can decide how to proceed. 
 

Howard never replied to Shelley's inquiry.   

235. On June 13, 2013, Shelley wrote to Howard once again to express her concern 

about the potential life and safety issues with National Grid and Howard's ignoring her inquiries.  

236. In response, Howard bizarrely asserted that Shelley had never inquired about the 

disputes with National Grid and accused her of ignoring the problem. 

237. Accordingly, Shelley on June 18, 2013 re-forwarded to Howard her May 9, 2013 

e-mail proving that she had inquired about the problem and that Howard had ignored her 

inquiries: 



159 
 
 

[F]or better or for worse, Emery is supervising the life and safety work and you 
are the Company's direct liaison with Emery as the Company's Chief of 
Construction, per our agreement at the mediation.  I am entitled to rely on you to 
keep me informed on this and you have simply ignored (or pretend not to receive) 
concerned inquiries I have made about the status of the work and kept me in the 
dark.   
 
Of course I am concerned about the gas lines, which is why it was inexplicable 
that you would ignore my questions about it.  As for dealing with National Grid, 
please explain why you want to write a demand letter (which may or may not be 
responded to promptly or satisfactorily), and what our leverage in such a demand 
letter would be.  A legal action that also could take months to resolve?  Wouldn't 
it be better to make the necessary repairs now and then deal with assigning 
responsibility for the cost?  I would be pleased to discuss this further if there are 
complications involved that you have not alerted me to (because you have not 
disclosed anything about this issue to me until your e-mail below). 
 
238. To date, National Grid appears unwilling to address its responsibilities with 

respect to the gas lines leading into the Shopping Center, and the Mintzes and Pazers remain 

unable to agree on a unified approach to the problem. 

F. The Company Loses the "Riva" Tenant Due to Mintz Intransigence 

239. The Company had entered into a beneficial lease with a local retailer ("Riva") on 

the south side of the Shopping Center.  The lease required that the Company make certain repairs 

by November 1, 2012 before the new tenant could move in.  Despite the fact that the Company 

had always financed such repairs out of its operating funds, the Mintzes instead insisted that the 

work be paid for only with borrowed money in one joint note.  The Mintzes' intransigence on 

this point delayed the work for months.  The Mintzes finally backed down on August 29, 2012, 

and agreed to two separate notes to fund the Riva work out of the Company's operating funds.  

However, on that same date, the Mintzes sent the first letter to the Bank, which as described 

above, ultimately resulted in the Bank's refusing to consent to any shareholder loans, including 

for the Riva work, further delaying the necessary repairs.  Still, Howard as Chief of Construction 
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secured a bid to do the work and represented on September 14, 2012 that the floor work could be 

done in time if begun immediately, which it was. 

240. Howard as the Chief of Construction and as a close associate of Vertex went out 

and solicited a single bid from Vertex for the Riva work.  The original proposal submitted by 

Vertex on or about June 20, 2012 included a line item for "Removal of concrete slabs." 

(Emphasis added).  Of course, when the Pazers later requested details about Vertex's bid and its 

ability to complete the Riva project, Howard refused to cooperate with the Pazers' efforts. 

241. The issue came to a head when Howard and Vertex purportedly "discovered" that 

there were multiple slabs installed in the Riva space and other complications, causing delays and 

requests for more money from Vertex.  The Mintzes argued that they "never would have 

approved [the Riva construction] given the construction deadline, if we knew of the multiple 

slabs and other deteriorated conditions in the work area that you/your office obviously knew 

about (or should have)." 

242. However, the Pazers never knew of the latent problems in the Riva space until 

Vertex raised the issue.  Howard admittedly solicited the bid from Vertex and reviewed it.  If the 

multiple slabs and other deteriorated conditions were "obvious," they should have been included 

in the original bid.  Indeed, it appears from the face of the bid (with its reference to removal of 

multiple "slabs") that Howard and Vertex were aware of the multiple slabs, but for still unknown 

reasons chose not to provide sufficient time to complete the project, despite advising on several 

occasions that it could be timely completed.  Either Howard did not competently perform his 

construction oversight duties, or the latent problems in the space were not "obvious." 

243. In any event, the work was delayed so long that the Riva tenant canceled its lease. 

 If the Mintzes had agreed to a traditional (and reasonable) funding arrangement in a timely 
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manner instead of delaying for months, the work could have been completed in time for the Riva 

tenant to move in. 

G. The Mintzes Have Refused To Pay Sufficient Office Staff at the Shopping Center 
 

244. The Pazers and Mintzes also have unresolved conflicts with respect to the 

Company's office staff.  Beginning with Max and continuing until the present day, the Company 

has paid two office staff members to carry out routine, day-to-day office functions at the 

Shopping Center.  Two office staff members, Eileen Brody and (until her retirement last August) 

Gloria Gerro have worked for the Company in excess of 25 years, both having originally been 

hired by Max in the mid-1980s. 

245. The Company has always paid for this office staff notwithstanding that Shelley 

has received a "management fee" from the Company.  Not only do the Pazers, in fact, devote 

significant time and resources to managing the Shopping Center, but as explained above, 

Shelley's retention of 75% of the management fee was also in partial consideration for Shelley 

foregoing her rights as a 52% shareholder and agreeing to a 50/50 voting agreement with the 

Mintzes.  It should also be noted that the Mintzes receive 25% of the management fee 

notwithstanding that Howard has limited (though important) management responsibilities and 

Susan has no practical responsibilities at all.  In any event, the voting agreement, management 

fee, and office staffing arrangements are reflected in the Shareholders' Agreement agreed to by 

the Mintzes. 

246. Upon Ms. Gerro's retirement last summer, however, the Mintzes refused to 

sanction the hiring of a part time employee, Randi Federici, on a full time basis to replace her, 

despite the Pazers' repeated requests, because of the work load and for reasons of safety, that the 
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Company have two full time office staff members at the Shopping Center.  The Mintzes also 

refused to provide for modest raises to be paid to the office staff. 

247. The Mintzes apparently hoped that their intransigence would force the Pazers to 

personally take over the duties performed by the office staff (despite the fact that the Pazers, 

unlike the Mintzes, already spend significant time in the office on a daily basis overseeing and 

performing tasks necessary to the management of the Shopping Center), and ultimately, force the 

Pazers to renegotiate the management fee in favor of the Mintzes. 

248. Because the Pazers would not give in to the Mintzes' draconian tactics, the 

Shopping Center was left only with Ms. Brody in the office on a full time basis upon Ms. Gerro's 

retirement in August.  The consequences were alarming, dangerous, and detrimental to the 

functioning of the Company.  On November 12, 2012, Ms. Brody wrote a heartfelt letter to the 

Shareholders to request that Ms. Federici be hired full time, in part out of concerns for her 

personal safety: 

I am writing to express my concern about the ongoing need for additional help in 
the office. My concern is both for my personal safety as well as for the ability for 
us to complete all of the work that needs to be performed. 
 
I am concerned for my well-being and safety when I am alone in the office. This 
came to a head on Friday morning I had a medical emergency with my eyesight, 
which turns out to be a vitreous detachment in my right eye. I made an emergency 
medical appointment but first had to arrange with Randi Federici to come in, as 
we were having a fire department inspection. If no one was there to shut down the 
fire alarm system, Astoria Holding Corp would have had a violation and a fine. 
 
I am doing the work of 2 full-time employees and am only permitted to have 
Randi in for 10 hours a week. There is too much work for that level of staffing. I 
have been working in this job for 25 years and have enjoyed it, been a loyal and 
honest employee, and never minded working late, or working on the weekends. 
This office needs to have two people in the office for the 25 hours that the office 
is open I have done everything in my power to be helpful and honorable to 
everyone concerned, and I am asking you to please allow me to arrange for Randi 
to be in the office 25 hours per week. 
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249. Upon receipt of Ms. Brody's letter, Shelley proposed that Ms. Federici be hired on 

a full-time basis and that both employees be given modest raises: 

We are in receipt of Eileen's letter to us (additional copy attached hereto) 
requesting that the Company increase Randi's hours so that the Astoria office can 
have two full time employees in the office at all times.  We fully support Eileen's 
request and are concerned that the failure to make Randi a full time employee will 
result in Eileen's quitting, and/or the office being uncovered at crucial times, 
and/or some other similar problem.  As we have previously indicated, Dina and I 
believe that Eileen should be given a raise and that Randi be made a full time 
employee.  Specifically, we have proposed the following: 
 
1)   Eileen has been asking for a raise and has not gotten one in nearly three years. 
 We propose to raise her salary by $5,000 to $81,800. 
 
2)      Randi has been making $372 a week part time. We'd like to raise her to 
$775.10 per week ($40K annually) for full-time work. 
 
Since 1984, the office has always had two full time office employees and it is 
simply unconscionable that the Mintzes (either out of spite or a bad faith attempt 
to devalue the Company) have refused to agree to the modest sums required to 
make sure that the office fully functions.  Please provide the Mintzes' approval to 
the foregoing proposal. 
 
250. However, the Mintzes were unmoved by Ms. Brody's November 12, 2012 letter.  

They took the position that if Ms. Brody – a loyal employee of more than twenty-five years' 

service – was unhappy with her lot, she could quit.  For added measure, the Mintzes refused to 

pay the office staff their annual year-end bonuses. 

251. The Pazers were not prepared to abide the Mintzes' mean-spirited (and 

counterproductive) position.  As a provisional measure, Shelley agreed to increase Ms. Federici's 

hours to full time and to provide both employees modest raises (along with the year-end holiday 

bonuses), and to pay the difference out of pocket, reserving her rights to seek reimbursement 

from the Mintzes once the future of the Shopping Center is decided: 

As previously indicated, we believe that for the health, safety, and security 
reasons previously discussed, it is imperative that two employees be in the office 
at all times, and we believe that the Mintzes' refusal to authorize the Company to 
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have two full time office employees in accordance with past practice constitutes a 
breach of your fiduciary duties.  Given the Mintzes' position, I will pay out of my 
own pocket (as you suggested) the modest funds necessary to hire Randi full time 
and give Eileen a raise.  I do so without prejudice to my right to look to the 
Mintzes for reimbursement for their share at the appropriate time. 
 

Shelley has continued to pay out of pocket for the staff's increased salaries. 

252. However, because of the limbo created by having two valid Purchase Notices 

submitted by each of the Mintzes and Pazers, there is no mechanism in the Shareholders' 

Agreement to resolve the dispute. 

H. The Mintzes Prevent the Company From Retaining Professionals 

253. In contravention of the Shareholders' Agreement and their fiduciary duties, the 

Mintzes have, among other things, purported to withdraw their consent for the Company to 

retain legal, accounting, engineering, and other professionals.  Upon information and belief, the 

Mintzes have acted as they have to paralyze the Company and prevent it from functioning 

properly, to devalue the Company so that they can attempt to purchase the Company at a lower 

price, and to pin the blame on Shelley.  

254. For example, on June 6, 2013, Shelley learned from Mr. Fred Silverman (of the 

Janover firm), the Company's accountant, that Howard had purported to terminate him as the 

Company’s accountant.  Shelley wrote to Howard asking what the basis for his termination was 

and confirming that since the Pazers did not consent to changing the Company's relationship 

with Mr. Silverman, he remained as the Company's accountant. 

255. In response, Howard denied that he had fired the Janover firm, and instead 

asserted that Messrs. Silverman and Hoffman (also of the Janover firm) had voluntarily resigned.  

256. However, when Shelley investigated the situation, she learned that Howard had 

not told the truth.  Mr. Silverman readily confirmed, in writing, that neither he nor Mr. Hoffman 
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had resigned but rather that Howard unilaterally had purported to fire him and his firm as the 

Company's accountant: 

I did not resign from the Astoria account.  I was informed [by Howard] that the 
Mintz family felt that there was a conflict of interest, did not want us to continue 
and that our services were being terminated.  I was told not to do any further work 
after the dissolution of New Chalet that I was currently working on. 
 
257. In addition, the Mintzes have asserted claims directly against the Company (in 

addition to direct and purported derivative claims against the Pazers), including for 

reimbursement for fees incurred in Emery preparing his litigation report, creating a conflict of 

interest on the part of the Mintzes, and a breach of the Mintzes' fiduciary and contractual 

obligations, in that any individual claims against the corporation raised by a shareholder in a 

derivative action present an impermissible conflict of interest.   

DEMAND FUTILITY ALLEGATIONS 

258. Shelley asserts the causes of action in these Counterclaims derivatively (and, as to 

the causes of action so designated, individually as set forth herein) on behalf of the Company to 

recover damages incurred by the Company as a direct result of breaches of contractual, fiduciary, 

and statutory duties by the Counterclaim Defendants.   

259. By the terms of the Shareholders' Agreement, the commencement of litigation is a 

Major Decision requiring unanimous consent of all four directors, including the Mintzes.  

Consequently, the Mintzes would be the parties charged with determining whether the Company 

should bring suit against themselves and the other Counterclaim Defendants for the wrongs 

complained of herein.  Because the Mintzes would be responsible for evaluating a demand to 

bring the present lawsuit, and have the absolute ability to veto the commencement of litigation in 

the name of the Company against themselves, it would be futile to make such a demand upon the 

Company. 
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260. In light of the foregoing, Shelley is excused from making a demand for action 

upon the Company prior to commencing this action. 

AS AND FOR A FIRST CAUSE OF ACTION 
 

(An Individual Claim by Shelley Against All Counterclaim Defendants  
for a Declaratory Judgment Concerning the Shareholders' Purchase Rights) 

 
261. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

262. As set forth above, following the failed September 27, 2012 mediation, the Pazers 

and Mintzes each submitted Purchase Notices to purchase the other's interest in the Company.  

Both the Pazers and Mintzes agree that the Shareholders' Agreement does not expressly address 

what happens when both sides each elect to buy out the other.  The Mintzes have previously 

taken the position that the chronological order in which the parties submit Purchase Notices is 

immaterial to the question of who gets to buy: 

The clear language of the Shareholders Agreement and intention of the parties 
was to give EITHER group the right to buy the other one out, by giving a 
Purchase Notice within 10 business days, and NOT to favor either shareholder 
group over the other, regardless who acts first. 

 
263. In order to deal with the absence of clear controlling language in the 

Shareholders' Agreement, the Mintzes' counsel, Guttenberg, as a primary drafter of the 

Shareholders' Agreement, proposed two courses of action consistent with the parties' intent in 

agreeing to the Shareholders' Agreement: 

While the Agreement is not exactly clear on what happens if both groups exercise 
their valuable purchase rights, we believe the fair result under the Shareholders 
Agreements in such event would be:  

 
(1) the shareholder group offering the highest purchase price through 

its Qualified Appraiser "wins" and gets to buy the other group out (i.e., 
whoever values the asset more highly prevails, and from the numbers 
bandied about between Mintz and Pazer, its seems obvious who the 
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high bidder would be; Pazer either values these assets much lower 
than Mintz, or at least she has pretended to); or 
 

(2) If both shareholder groups elect to buy, neither shareholder group 
may exercise its purchase right (since the Agreement does not 
expressly address what happens when both sides elect to buy), and 
instead the Company must sell its assets on the open market and 
liquidate. 

 
264. In reliance on the Mintzes' interpretation of the Shareholders' Agreement, the 

Pazers did not immediately submit a Purchase Notice following the September 27, 2012 

mediation.  Further, the Pazers agree that one of the two options suggested by Guttenberg on 

behalf of the Mintzes, i.e., a bidding process between the parties (either conducted directly by 

the parties or, as Guttenberg suggested, via the Qualified Appraisers) or selling the shopping 

center on the open market, would best capture the parties' intent by maximizing the Company's 

value and providing the fairest method of valuation, instead of rewarding a potentially lower 

bidder who happened to submit its Purchase Notice first.   

265. However, because the Mintzes happened to submit their Purchase Notice first, 

they have abandoned their position that there should be a bidding or sale on the open market, and 

instead have taken the position that the "first notice wins," a position Guttenberg earlier derided 

as "erroneous, … inexplicable and insupportable."   

266. Accordingly, an actual and justiciable controversy has arisen and now exists 

between the parties as to whether both parties are allowed to submit Purchase Notices in the 

event of a failed mediation, and if so, how to determine the ultimate buyer and seller of the 

parties' respective interests in the Company, all of which requires the intervention of this Court 

to declare the rights of the parties.  Such declaratory relief would clarify and stabilize the 

disputed relationship between the parties as to their respective rights and obligations. 
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267. Accordingly, Shelley requests a declaratory judgment declaring or determining 

that (a) the intention of the parties as reflected in the Shareholder's Agreement was to give either 

group the right to buy the other one out, by giving a Purchase Notice within ten business days of 

a failed mediation, and not to favor either Shareholder group over the other, regardless who acts 

first; (b) where both Shareholder groups exercise their purchase rights, either (i) the Shareholder 

group offering the highest purchase price through a bidding process "wins" and gets to buy the 

other group out, or (ii) neither Shareholder group may exercise their purchase rights and instead 

the Company must sell the Company's property on the open market.   

AS AND FOR A SECOND CAUSE OF ACTION 

(An Individual Claim by Shelley Against  
All Counterclaim Defendants for an Injunction) 

 
268. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

269. As set forth above, following the failed September 27, 2012 mediation, the Pazers 

and Mintzes each submitted Purchase Notices to purchase the other's interest in the Company.  

At the present time, the parties have been engaging in an appraisal process described in the 

Shareholders' Agreement in connection with the circumstance in which both sides agree that one 

Shareholder group is buying out the other.  Both the Pazers and Mintzes agree that the 

Shareholders' Agreement does not expressly address what happens when both sides elect to buy 

out the other.   

270. The Pazers agree that in the event both sides submit Purchase Notices, the parties 

should conduct either a bidding or a sale on the open market.   

271. Accordingly, the Court should grant Shelley injunctive relief, temporarily, 

preliminarily, and permanently enjoining Counterclaim Defendants, and their agents, attorneys, 
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employees, representatives, affiliates, and any other person acting on their behalf or in concert 

with them from continuing the current appraisal process so that, predicated on both Shelley and 

the Mintzes having exercised their purchase rights under the Shareholders' Agreement of the 

Company, either (i) the Shareholder group offering the highest purchase price through a bidding 

process is allowed to buy out the other Shareholder group, or (ii) alternatively, neither 

Shareholder group may exercise their purchase rights and instead the Company must sell its 

assets on the open market. 

272. The Counterclaim Defendants have stated that they will dispute the propriety of 

any effort by the Pazers to buy out the interest of the Mintzes, including through litigation.  A 

lengthy period of uncertainty concerning whether the Pazers or the Mintzes have a right to buy 

out the others' shares in the Company would be highly damaging to Shelley and the Company.   

273. Shelley has no adequate remedy at law. 

AS AND FOR A THIRD CAUSE OF ACTION 

(A Derivative Claim On Behalf Of the Company 
Against the Mintzes for Breach of Fiduciary Duty) 

 
274. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

275. Howard and Susan owe the highest fiduciary duties of loyalty, good faith, and fair 

dealing to the Company.  These duties require Howard and Susan to act at all times in the best 

interests of the Company and not to abuse their position of trust and authority to benefit 

themselves. 

276. As set forth above, in committing multiple acts of negligence, misconduct, and 

other wrongdoing, the Mintzes breached their fiduciary duties to the Company and its 
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shareholders.  The Mintzes' breaches of fiduciary duty and negligence resulted in the misuse and 

waste of corporate assets for their own personal benefit. 

277. The Company has suffered actual injury as a direct, foreseeable and proximate 

result of the Mintzes' breaches of their fiduciary duties. 

278. Shelley, on behalf of the Company, is entitled to recover compensatory damages 

for the Mintzes' breaches of fiduciary duties in an amount to be determined at trial, but which is 

believed to be not less than $12,000,000. 

279. In addition, because the Mintzes' conduct was undertaken willfully and with a 

high degree of moral culpability, the Mintzes should be ordered to pay to Shelley, on behalf of 

the Company, punitive or exemplary damages, in an amount to be determined at trial. 

AS AND FOR A FOURTH CAUSE OF ACTION 

(A Derivative Claim On Behalf Of the Company 
Against the Mintzes for Breach of the Shareholders' Agreement) 

 
280. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

281. The Shareholders' Agreement was prepared, executed, and intended to govern, 

among other things, the operation and management of the Company by its shareholders.  As 

such, the Company was and is an intended third party beneficiary of the Shareholders' 

Agreement. 

282. As set forth above, the Mintzes breached the Shareholders' Agreement, including 

the covenant of good faith and fair dealing implicit in every contract. 

283. Shelley is not in breach of the Shareholders' Agreement and has fulfilled her 

obligations under it. 
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284. The Company has suffered actual injury as a direct result of the Mintzes' breaches 

of the Shareholders' Agreement. 

285. Shelley, on behalf of the Company, is entitled to recover compensatory damages 

for the Mintzes' breaches of the Shareholders' Agreement in an amount to be determined at trial, 

but which is believed to be not less than $12,000,000. 

AS AND FOR A FIFTH CAUSE OF ACTION 

(A Derivative Claim On Behalf Of the Company Against 
All Counterclaim Defendants for Tortious Interference with Contract) 

 
286. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

287. As set forth above, the Company maintained a contractual relationship with the 

Bank including pursuant to the Mortgage, and enjoyed a reasonable expectation that such 

relationship would continue in effect. 

288. As set forth above, intentionally and for the improper purpose of harming the 

Company and Shelley or of securing economic benefits to which they are not lawfully entitled, 

Counterclaim Defendants have wrongfully tortiously interfered with the Company's contractual 

relationship with the Bank.  The conduct described herein constituted a tortious, unreasonable, 

and unprivileged interference with the Company's contractual relationship through the use of 

wrongful and unfair means, as a direct result of which the Company has suffered actual injury.  

Counterclaim Defendants' actions were deliberately intended to cause damage to Astoria and the 

Pazers in order to benefit the Mintzes. 

289. The Mintzes acted maliciously and tortiously, and accordingly are liable for 

tortious interference.   
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290. Shelley, on behalf of the Company, is entitled to recover compensatory damages 

for Counterclaim Defendants' tortious interference in an amount to be determined at trial, but 

which is believed to be not less than $12,000,000. 

291. In addition, because Counterclaim Defendants' conduct was undertaken willfully 

and with a high degree of moral culpability, Counterclaim Defendants should be ordered to pay 

to Shelley, on behalf of the Company, punitive or exemplary damages, in an amount to be 

determined at trial. 

AS AND FOR A SIXTH CAUSE OF ACTION 

(A Derivative Claim On Behalf Of the Company 
Against the Mintzes for Waste of Corporate Assets) 

 
292. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

293. As set forth above, each of the Mintzes owed to the Company duties of loyalty, 

good faith, and fair dealing and the obligation to refrain from self-dealing and the waste of the 

Company's assets. 

294. As set forth above, in committing multiple acts of negligence, misconduct, and 

other wrongdoing, the Mintzes willfully engaged in self-dealing and permitted the waste of 

corporate assets for their own personal benefit and to the detriment of the Company. 

295. As a direct, foreseeable and proximate result of this self-dealing and corporate 

waste, the Company has suffered actual injury. 

296. Shelley, on behalf of the Company, is entitled to compensatory damages for the 

Mintzes' self-dealing and waste in an amount to be determined at trial, but which is believed to 

be not less than $12,000,000. 
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297. In addition, because the Mintzes' conduct was undertaken willfully and with a 

high degree of moral culpability, the Mintzes should be ordered to pay to Shelley, on behalf of 

the Company, punitive or exemplary damages, in an amount to be determined at trial. 

AS AND FOR AN SEVENTH CAUSE OF ACTION 
 

(A Derivative Claim On Behalf Of the Company 
Against the Mintzes for Unjust Enrichment) 

298. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

299. The Mintzes' unlawful conduct set forth above has inequitably conferred a 

financial benefit upon the Mintzes to the detriment of the Company. 

300. As a direct result of the Mintzes' inequitable conduct, the Mintzes have been 

unjustly enriched at the expense of the Company. 

301. Shelley, on behalf of the Company, is entitled to compensatory damages for the 

Mintzes' unjust enrichment in an amount to be determined at trial, but which is believed to be not 

less than $12,000,000. 

AS AND FOR AN EIGHTH CAUSE OF ACTION 
 

(A Derivative Claim On Behalf Of the Company  
Against the Mintzes for Conversion) 

 
302. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

303. As set forth above, in committing multiple acts of negligence, misconduct, and 

other wrongdoing, the Mintzes caused to be transferred and converted for their own personal use 

and benefit monies and other assets belonging to the Company without any consideration 

provided to the Company. 
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304. These withdrawals and conversions by Counterclaim Defendants were made from 

the funds and assets of the Company without any accounting to its shareholders and without 

authorization. 

305. Shelley, on behalf of the Company, is entitled to compensatory damages for the 

Mintzes' unjust enrichment in an amount to be determined at trial, but which is believed to be not 

less than $12,000,000. 

306. In addition, because the Mintzes' conduct was undertaken willfully and with a 

high degree of moral culpability, the Mintzes should be ordered to pay to Shelley, on behalf of 

the Company, punitive or exemplary damages, in an amount to be determined at trial. 

AS AND FOR A NINTH CAUSE OF ACTION 

(A Derivative Claim On Behalf Of the Company 
Against Howard for Breach of the Consulting Agreement) 

 
307. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

308. In accordance with the terms of the Consulting Agreement, Howard was obligated 

to oversee and advise the Company with respect to construction projects at the Companies 

throughout Shelley's tenure as President and continuing into the present time. 

309. However, as discussed herein, Howard has breached his contractual obligations to 

the Company by failing to competently oversee and/or negligently overseeing various projects at 

the Shopping Center, as well as breaching the covenant of good faith and fair dealing implicit in 

every contract. 

310. The Company is not in breach of the Consulting Agreement and has fulfilled its 

obligations under it. 
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311. The Company has suffered actual injury as a direct result of Howard's breaches of 

the Consulting Agreement. 

312. Shelley, on behalf of the Company, is entitled to recover compensatory damages 

for Howard's breaches of the Consulting Agreement in an amount to be determined at trial, but 

which is believed to be not less than $12,000,000. 

AS AND FOR A TENTH CAUSE OF ACTION 

(An Individual Claim by Shelley Against 
Against the Mintzes for Breach of the Shareholders' Agreement) 

 
313. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

314. As set forth above, the Mintzes, as signatories to the Shareholders' Agreement, 

breached the Agreement, including the covenant of good faith and fair dealing implicit in every 

contract. 

315. Shelley is not in breach of the Shareholders' Agreement and has fulfilled her 

obligations under it. 

316. Shelley has suffered actual injury as a direct result of the Mintzes' breaches of the 

Shareholders' Agreement. 

317. Shelley is entitled to recover compensatory damages for the Mintzes' breaches of 

the Shareholders' Agreement in an amount to be determined at trial, but which is believed to be 

not less than $12,000,000. 
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AS AND FOR AN ELEVENTH CAUSE OF ACTION 

(An Individual Claim by Shelley Against All Counterclaim Defendants for a  
Declaratory Judgment Concerning Reimbursement of Professional Fees) 

 
318. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

319. As discussed above, the Mintzes retained Emery, without the input or approval of 

the Pazers, to do a structural assessment of the Shopping Center – not to assist the Company in 

preparing a budget, but to use in litigation against the Pazers.  Without getting input or 

instructions from the Pazers, the Mintzes were free to direct Emery to blame any perceived 

problems with the Shopping Center on Shelley's management of the Company.   

320. According to the Mintzes' Complaint, the Mintzes have paid Emery 

approximately $52,000 for the Emery Report, for which the Mintzes have sought reimbursement 

from the Company. 

321. At the same time, the Pazers' counsel has retained independent experts to examine 

the condition of the Shopping Center and to assist in advising the Pazers with respect to this 

litigation.  The Pazers have requested that the Mintzes consent to the Company reimbursing the 

Pazers for those professional fees.  The Mintzes have not consented to such request. 

322. In the Fifth Cause of Action of Plaintiffs' Complaint, the Mintzes seek 

reimbursement from the Company for, among other things, the payment of approximately 

$52,000 made by the Mintzes to Emery for the Emery Report.   

323. Accordingly, an actual and justiciable controversy has arisen and now exists 

between the parties as to whether the Company is obligated to reimburse either the Mintzes or 

the Pazers the costs of professional fees for engineers retained in connection with this matter, all 
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of which requires the intervention of this Court to declare the rights of the parties.  Such 

declaratory relief would clarify and stabilize the disputed relationship between the parties as to 

their respective rights and obligations. 

324. Accordingly, Shelley requests a declaratory judgment declaring or determining 

that (a) the Company is not obligated to reimburse the Mintzes for the payment of professional 

fees to Emery in connection with the preparation of the Emery Report; (b) in the alternative, to 

the extent that the Court enjoins Shelley and Dina from refusing to allow the Company to pay the 

Mintzes for the costs associated with the preparation of the Emery Report, the Court should also 

enjoin Howard and Susan from refusing to allow the Company to reimburse Shelley the costs of 

professional fees for engineers retained in connection with this matter. 

AS AND FOR A TWELFTH CAUSE OF ACTION 

(An Individual Claim by Shelley Against All Counterclaim Defendants for a 
Declaratory Judgment Concerning the Retention of Professionals) 

 
325. Shelley repeats and realleges each of the foregoing paragraphs as if fully set forth 

herein. 

326. The Company faces significant and immediate business challenges, which require 

the retention and advice of qualified independent professionals.   

327. First of all, the Company needs legal representation in this lawsuit, as the Mintzes 

have filed monetary damage claims against the Company for reimbursement for fees incurred by 

the Mintzes in pursuing their disagreements with the Pazers.  As discussed above, the Mintzes 

have not only asserted derivative claims purportedly on behalf of the Company, but also have 

asserted direct claims against the Company seeking monetary damages, creating a conflict of 

interest on the part of the Mintzes.   
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328. In addition, as discussed above, the Company also needs to negotiate a brokerage 

agreement and potential lease with the Shopping Center's potential new anchor tenant, a very 

complicated deal with a 50-75 year duration and represents a major potential commitment by the 

Company.  The Company also needs to retain independent engineers qualified to prepare a 

comprehensive Property Condition Assessment so that the shareholders can agree to an Annual 

Budget, among other things.  The Company also has (due to the Mintzes' improper conduct 

discussed herein) troubled relations with its Bank, and the Bank has requested that the Company 

speak with one voice through independent Company counsel.  In addition, the Company needs 

independent accounting professionals to prepare the Company's taxes and financials. 

329. However, in each of these cases discussed above and in these Counterclaims, the 

Mintzes either have refused to consent to the Company retaining appropriate professionals, or 

have purported to withdraw their consent for the Company's existing professionals.  Such 

conduct by the Mintzes is unreasonable on its face and breaches the Shareholders' Agreement 

and the Mintzes' duties to the Company.  The Mintzes' actions have left the Company without 

the ability to secure professional advice and unable to act to protect its interests. 

330. Accordingly, an actual and justiciable controversy has arisen and now exists 

between the parties as to whether the Mintzes may withhold or withdraw consent for the 

Company to retain appropriate independent professionals, which requires the intervention of this 

Court to declare the rights of the parties.  Such declaratory relief would clarify and stabilize the 

disputed relationship between the parties as to their respective rights and obligations. 

331. Accordingly, Shelley requests a declaratory judgment declaring or determining 

that Shelley is authorized to have the Company retain, direct, and pay appropriate independent 

professionals to represent it with respect to legal, accounting, and/or engineering matters, 
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including but not limited to representing the Company in this lawsuit, in negotiations with the 

Bank, in negotiations with the potential anchor tenant and/or the broker on the transaction, in 

preparing appropriate engineering reports, and with respect to tax and accounting issues.   

WHEREFORE, Shelley requests that judgment be entered as follows: 

(a) On the First Cause of Action, declaring or determining that (a) the 
intention of the parties as reflected in the Shareholder's Agreement 
was to give either group the right to buy the other one out, by giving a 
Purchase Notice within ten business days of a failed mediation, and 
not to favor either Shareholder group over the other, regardless who 
acts first; (b) where both Shareholder groups exercise their purchase 
rights, either (i) the Shareholder group offering the highest purchase 
price through a bidding process "wins" and gets to buy the other 
group out, or (ii) neither Shareholder group may exercise their 
purchase rights and instead the Company must sell its assets on the 
open market. 

 
(b) On the Second Cause of Action, for an injunction enjoining 

Counterclaim Defendants, and their agents, attorneys, employees, 
representatives, affiliates, and any other person acting on their behalf 
or in concert with them from continuing the current appraisal process 
so that, predicated on both Shelley and the Mintzes having exercised 
their purchase rights under the Shareholders' Agreement of Astoria 
Holding Corp. (the "Company"), either (i) the Shareholder group 
offering the highest purchase price through a bidding process is 
allowed to buy out the other Shareholder group, or alternatively, (ii) 
neither Shareholder group may exercise their purchase rights and 
instead the Company must sell its assets on the open market; 

 
(c) On the Third Cause of Action, for breach of fiduciary duty, in an 

amount to be determined at trial, but believed to be in excess of the 
amount of Twelve Million Dollars ($12,000,000) in compensatory 
damages, plus interest, together with punitive or exemplary damages 
in an amount to be determined at trial; 

 
(d) On the Fourth Cause of Action, for breach of the Shareholders' 

Agreement, in an amount to be determined at trial, but believed to be 
in excess of the amount of Twelve Million Dollars ($12,000,000) in 
compensatory damages, plus interest; 

 
(e) On the Fifth Cause of Action, for tortious interference with contract, 

in an amount to be determined at trial, but believed to be in excess of 
the amount of Twelve Million Dollars ($12,000,000) in compensatory 



180 
 
 

damages, plus interest, together with punitive or exemplary damages 
in an amount to be determined at trial; 

 
(f) On the Sixth Cause of Action, for waste of corporate assets, in an 

amount to be determined at trial, but believed to be in excess of the 
amount of Twelve Million Dollars ($12,000,000) in compensatory 
damages, plus interest, together with punitive or exemplary damages 
in an amount to be determined at trial; 

 
(g) On the Seventh Cause of Action, for unjust enrichment, in an amount 

to be determined at trial, but believed to be in excess of the amount of 
Twelve Million Dollars ($12,000,000) in compensatory damages, 
plus interest; 

 
(h) On the Eighth Cause of Action, for conversion, in an amount to be 

determined at trial, but believed to be in excess of the amount of 
Twelve Million Dollars ($12,000,000) in compensatory damages, 
plus interest; 

 
(i) On the Ninth Cause of Action, for breach of the Consulting 

Agreement, in an amount to be determined at trial, but believed to be 
in excess of the amount of Twelve Million Dollars ($12,000,000) in 
compensatory damages, plus interest; 

 
(j) On the Tenth Cause of Action, for breach of the Shareholders' 

Agreement, in an amount to be determined at trial, but believed to be 
in excess of the amount of Twelve Million Dollars ($12,000,000) in 
compensatory damages, plus interest; 

 
(k) On the Eleventh Cause of Action, for declaratory judgment, declaring 

or determining that (a) the Company is not obligated to reimburse the 
Mintzes for the payment of professional fees to Emery in connection 
with the preparation of the Emery Report; (b) in the alternative, to the 
extent that the Court enjoins Shelley and Dina from refusing to allow 
the Company to pay the Mintzes for the costs associated with the 
preparation of the Emery Report, the Court should also enjoin 
Howard and Susan from refusing to allow the Company to reimburse 
Shelley the costs of professional fees for engineers retained in 
connection with this matter; 

 
(l) On the Twelfth Cause of Action, for declaratory judgment, declaring 

or determining that Shelley is authorized on behalf of the Company 
retain, direct, and pay appropriate independent professionals with 
respect to legal, accounting, and/or engineering matters; 
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