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THIRD AMENDED and RESTATED
OPERATING AGREEMENT
of
BINN AND PARTNERS, LLC

THIS THIRD AMENDED AND RESTATED OPERATING AGREEMENT, as may
be amended from time to time (this “Agreement™), of Binn and Partners, LLC, & New York
Limited Liability Cormpany (the “Company™) dated as of June 16, 2008 among Moreton Bion
(“Binn"), and such other members as are hereinafter set forth as members on Exhibit I attached
hereto (Bion and the other members are somnetimes hereinafter referred to by class as “Class A
Member(s)” or “Class B Membex(s)” and collectively as the “Member(s)”). :

VITNESSETH:

WHEREAS, Articles of Organization forming a New York Limited Liability Company
under the name BINN AND PARTNERS, LLC, pursuant to the New York Limited Liability
Company Act (the “Act”), were filed on September 21, 2000 and an Operating Agreement was
executed by the then Members;

WHEREAS, the Metmbers bave previously amended and restated the Operating
Agmemmt,andnowdwireﬂuthertoamendandrestateitassetbrﬂ!inthisAgreemem. !

|

NOW, THEREFORE, in consideration of the mutul covenaats beret contained, and fob

other good and valmable consideration, the receipt of which is hereby acknowledged, the
Operating Agreement of the Company is hereby amended and restated as follows: i

ARTICLE I
GENERAL

1.01. Name The name ofthe Company shall be BINN AND PARTNERS, LLC, tut it
may do business under such other name(s) a3 approved by the Manager (as defined herein) such
as, but not lirsited to, XpresSpa, which is primarily used, and Feet First Bxpress, for each of
which a certificate of assumed name has been duly filed and maintained with the Secretary of

1.02. Princin a1 Place of Busin
150 East 58" Street, 7th Floor, New York, New York 10155, The Company may have other
offices, or subsidiary offices, retail Iocations, either within or outside the State of New York, as;

the Manager may designate or as the business of the Compatly may from time to time require,

iness. The principal office of the Company is located at




|

1.03, Subsidiaries. The Company holds a controlling interest in numerous subsidiarics

that support its national and international operations, primarily airport spas, and freguently fom{a
new subsidiaries as the Company’s business expands, A complete and up-to-date list of all suc};
0

subsidieries, along with their respective functions, may be obtained by any Class A Member
Class B Member upon request to the Manager,

[

(@  Most such subsidiaries have been formed as New York limited habﬂxt}
1

companies, and are designed to operate one or more XpresSpa facilities at a particular afrport or
in the case of larger airports, a particular terminal,

()  Certain subsidiaries have been formed to operate segments of the
Company’s business, other than airport spas, such as internet retail product sales.

()  Certain subsidiaries have been formed In foreign jurisdictions to operat;
the Company’s international XpresSpa ficilities or to operate an international aspect of thﬂ
Company’s business. |

(d)  While the Company wholly-owns most of its subsidiaries, in somw
tnstances these subsidiaries are co-owned with strategic partners, as described in Section 1.04
hereof. 5

i
1.04. DBE and WBE Requirements, There may be times when an XpresSpa facility

may be required to operate &t an airport in partnership with a “DBE" (Disadvantaged Business
Enterprise) or a “WBE” (Woman Buginess Enterprise). This government-mandated require
is geared towards increasing minority involvement in the local market or City. In those cases,
the Company cannot wholly-own the tenant entity, but only a portion, normally a mgjority
interest. The Manager, Moreton Binn, in his sole discretion when he deems it necessary in ordet
for the Company to obtain an airport concession unit, has the right to enter into this type of
arrangement on behalf of XpresSpa and the Cotnpany.
t
1.05. - Registered Office: Registered Agent. The registered office of the Company in the
State of New York is located at 150 E, 58 Street, 7th Floor, New York, NY 10155, USA and
the name of the registered agent at such address is M, Sydelle Elkind unless otherwise notified
by the Manager. The Manager may change the registered office or registered agent of the

Company at will or by filing the applicable forms, if any, with the appropriate state agency in
accordance with the Act,

1.06. Purpose of the Company. The purpose of the Company is to engage in any:
activity that Limited Liability Companies may engage in under the Act, The Company operates
as a holding cornpany, with its operations being conducted by a series of separate limited liability
subsidiary companies, either owned in total or in part, as described in this Article 1. Without
limiting the generality of the foregoing, the primary purpose and scope of the Company and its
subsidiaries shall be to engage in spa services, predominantly at large, high-traffic airport! |
locations, but possibly also in smaller or lower-traffic airport locations through a franchise

2




subsidiaries may include, but are not limited to: back, hand and foot massage or rubs, full body
massage, massage lounger chairs, varfous therapeutic services, manioures, pedicures, waxing,
paraffin treatments, shaving, facials, misting, foot baths in the provision of spa services at
commeroial transportation hubs, airports, terminals, conference and convention centers; the sale
of related spa retail products and the performance of any and all services which may be
necessary, incideutal or convenlent in connection therewith. ‘The Company operates sourcing
representation offices in Asia in order to buy spa-related products for the spas directly from
Asian manufacturers. It is intended that these products be resold through the Companyls
XpresSpa locations, over the intemet, and also possibly through a contemplated separate
wholesale distribution structure, :

1.07. Term. The Company was organized upon the filing of the Articles céf
Organization in the State of New York and shall contimue in perpetuity unless it is terminated
earlier pursuant to the terms of this Agreament, by operation of law or by judicial decree. Upon
termination, the Company shall be dissolved and its affairs wound up in accordance with Article
VI bereof

1.08. Priox A ) \flicts with Subscrinti greement, This
szmedesanyandallpﬁoroperaimgagemmsofthe&mp . To the extent that any term,
condition or provision herein conflicts with a term, condition or provision in any Subscription
Agreement executed by and between the Company and each Class B Member, the term,
conditions apd provisions of this Operating Agreenent shall govern, !

ARTICLE IT
ACCOUNTING AND REPORTS |

2.01. Fiscal Year, The fiscal year of the Cornpany shall be the same as the calendsh

yw.

-U4.  Eoois of Account and Financis] Records, The Company shall maintain complete
and accurate books of accovnt and financial records in which shall be entered each transaction of
the Company. Thebooksofaeeo\mtandﬁnmcinlreeoxdsshanbekept on an accrual basis and
maintained and reported in accordance with generally accepted U.S, tax acoounting principles;
anaistautly applied from year to year, and shall be maintained at the principal office of tha

mpany. i

1

2,03, Anuual Report. On or before April 15th of each year (or, if posgible in the
Manager’s reasonable discretion, sooner if required by non-U.S. Members), the Company shalt
mail to each Member (i) such information isneoesaaryﬁ:rtheprepmﬁonbyeachMembaof
its federal and state income tax returns and (i) an anmal audited financial Statement prepared by
the Company’s independent certified public eccountants selected by the Manager, in accordance!

solely at the direction of the Mavager, aud authorizition in Members” interests showing thy)
distributions and allocations to each Member and the Capital Account balance for each Member.
Each fiscal year of the Company’s existence has been audited by the Company’s certified




\
entitled Consolidated Financial Package. To obtain a copy of the Consolidated Financial
Package, the Members may request same, in writing, from the Manager. i

|

2.04. Bank Accounts. The funds of the Company shall be deposited in the name of the
Company and/or in the name of any of its subsidiaries, in one or more bank accounts designated
by the Mauager, and shall ot be commingled or used for any purpose other than Company
business, Withdrawals from mohaeoountsshaﬂbemadeonlyuponmesignatureofthﬂe
Magager or other signatures that the Manager designates. Presently, the Company’s primary
bank is The Citigroup Private Bank, N.A., Citibank, N.A., 153 Bast 53 Street, New York, NY
10022, TheCompauyahomaintahsbmkmmineachstatewhmﬂoperateszpmSpaJ

2,05. Logns. One loan (Line of Credit) was established in April 2004 with the S

Bank of Long Lsland, Jericho, New York 11753 on behalf of the Company in the amount of
$525,000. As of this writing, the Line of Credit, which the Binns have personaily guaranteed,
hag been extended to $2,250,000 and has been drawn down. The Biuns also made a personal
loan to the Company of $1,300,000 (which has since been repaid in full), at the lowest int

rate that the federal govemment will allow, the Applicable Federal Rate (AFR) of 5%. No other
evidences of indebtedness shall be issued in the Company’s name unless authorized by the
Manager. . . d

The Company may need additional wotking capital which it may decide to borrow from,
or create & credit line with, u banking institution or other lender. Any such Joan or credit lin
mayxequireaguaranteeﬁ'omagumantormceptabletothelender(ormaybeeffectedthmugha{
Member, who initially borrows from the baoking institution or other lender and re-loans th?
proceeds to the Company and which procedure was required by the lender (such Member bein
hereinafier refirred to as a guarantor), Such a loan or guarantee may be unavailable without
feeﬁ-omoranequityinterestinthccompany. Any payment of and amount of such fee or equi _
interest will be determined by the Manager in his sole discretion; however, in no event shall suchi
feeoretlnﬁyintaestmeed'adollaramunt,beitincashorequity,thatmuldenceedﬁﬂee:i
percent (15%) of the amount of the sum borrowed or guaranteed. Inthe event a lender would be
willing to accept equity in ﬁeuofcashinterest.d;eMm;ermymakethatmbsﬁmﬁoninhﬁ
sole discretion. If an equity interest i chosen it would consist of Class B Units at a dollar rate
per Class B Unit equal to the last major sale of Clags B Units, which is presently $40,000 per
Class B Unit. WithrapecttoanyChssBUnitssoacqﬁed.thevalueamibutedto such Class B
Units shall be considered g Ca?ital Contribution and the lender or guarantor will become a




partnership for tax purposes. Not withstanding the foregoing, the Company shall convert into a
“C Corporation” for both State law and Federal and State income tax purposes in the event it
commences an initial public offering (IPO) or becomes a Reporting Company under the
Securities Exchange Act of 1934, as amended.

2.07 Right of Inspection. Each Member and his respective attorneys and accountants
shall have ths right to go to the principal office of the Company, during usual business hours and
upon reasonable notice, to examine, review and independently audit the books and records of the
Company. RBach Member and their respective attorney, accountant, or other advisor
maintzin all information relating to the Company in such books and records in the stri
confidence. Bach Member making such examination, review or audit, shall bear all of the
expenses incurred by such Member, the Manager and the Company in any such examination]
review or sudit. Upon the written request of any Member of the Company, the Company shal]
meke availsble, during usual business kowrs at the principal office of the Compeny, th
Company’s most recent financial statements, showing in reasonable detsil the Company’s assets
and lisbilities aud the results of its operation.

ARTICLE I
MEMBERS

3.01. Unit = Definition. For the purposes of this Agreement, a “Uhnit” shall be defined
s an interest in the profits, assets and liabilities of the Company jssued to a Memiber in exchange
for a Capital Contribution (as defined herein) or for services rendered or to be rendered to th
Company a3 provided fbr below. Units shall be designated as Class A Units or Class B Units ag
set forth herein. The terms and rights of Class A Units and Class B Units shall be identical
except as get forth in this Agreement. For purposes of this Agreement, a “Capital Contribution”
shallbedeﬁnedmtheamountofmhmdthehitialgmssassetvahaofmypmpatyormé
contributed or deemed contributed to the capital of the Company by or on behalf of a Member,
reduced by the amowmnt of any lisbility assumed by the Compeny relating to the property and any
liability to which such property is subject under Intemal Revenue Code Section 752. The initial
gross asset value of any property contributed a3 a Capital Contribution, and of any services
EienderedtotheCompanyinexchangeforUnits,shallbedeteminedbytheManagerinhissole

saretion,

3.02. Class A Me 1 mple Definitions. The Class A Members are those
persons owning Class A Units and those persons that will be added as Class A Members owning!
Class A Units. For the parposes of this Agreement, a “Class A Unit shall be defined as an;
interest in the Company in exchange for & Capital Contribution and/or for services rendered to|
the Company. For purposes of this Agreement, the term ‘Key Bruployes” shall be defined as a!
Class A Member who (i) has received Class A Units as a measure of compensation for his or her.
mpl%mmmm%?d (15:;) hash::treceived any Class B Units i consideration for
a capital co mployee has executed an with the that the
Munguhubeengiven&emhdveﬁgmmvoﬁemhxsym’s C!ass%smdto
consent on behalf of such Key Bmployee to any amendment of this Agreement.




I
|
1

3.03. Class B Members — Definition. The Class B Members are those persons ownin&
Class B Units and those persons that will be added as Class B Members owning available Class
B Units. Except for Moreton Binn and Mariso] Binn, Class B Members are normally invtox!s
who have contributed capital to the Company as a passive investment without any right to
participate in the management of the affairs of the Company, except as expressly required or
permitted by this Agreement. For the purposes of this Agreement, a “Class B Unit” shall bl‘
defined as an interest in the Company in exchange for a Capital Contribution. Under the “Phas;
I” sales round, two hundred and fifty two (252) Class B Units were sold at $20,000 per Class B
Unit. As an interim extension between Phase I and Phase 11, but occurring a few years later thafﬁ
the sales described in the foregoing sentence, an additions] seventy (70) Class B Units were sol«;:’l
to Moreton Binn at a new valuation of $35,000 per Class B Unit, pursuant to Management’is
determination that the Company bad increased in value since its first offering (these Unif
referred to herein as the “Interim Units”). Under the “Phase II” sales round, up to Two I
Fifty (250) Class B Units were offered and sold at $40,000 per Class B Unit. !

In 2004 and 2005 he jnvested additional sums, plus he established a bank Line of Credit for th
Company. Subsequently he further extended the bank line in 2006, Neither Morston Bim}r
Chairman / CEOQ, nor Mariso! Binn, President, have drawn a salary from the Company in 200.}
2004, 2005, 2006 and 2007. No accrual has been, nor will be, established on the books of tqé
company for any salary in those five (5) years. As of December 31, 2007, Moreton Binn an
Marisol Binn have made a collective capital investment of $4,090,000. The Binns also made!
personal loan to the Company of $1,300,000 (which has since been repaid in full), at the low
interest rate that the federal government will allow, the Applicable Fedetal Rate (AFR) of 5%
The Binns also personally guaranteed a $2,250,000 Bank Line of Credit for the Company (as st
forth in section 2.05), which bas been drawn down, Combining the above capital inv t
plus the loan, and bank guerantee, the Bians bad historically committed over $7.6 Million to the
Company as of December 31, 2007. !

|
Note that in 2003 Moreton Binn invested $740,000 as the initial start up working capim]%

|

|
|
3.04 Authorization and Sale of Units. ]i

()  Asofthe date of this Agreement, the aggregate number of Units which u{l.
Company suthorized is Two Thousand (2,000) Units (none of which were subject to the
provisions of Section 7.04(d)). The Company classified Six Hundred Twenty-Five (625)
authorized Units as Class B Units, which were designated to be sold through private placement
offerings. The Company classified One Thousand Three Humdred Seventy-Five (1,373)
authorized Units as Class A Units, some of which were and will be issued to Key Employees (as
such term is defined herein), and sold to investors who purchased Class B Units in Phase I. A
of the date of this Agresment, two hundred and sixty-five (265) Class A Units have been sold, &
a price of One Dollar ($1.00) per Class A Unit, to Marisol F, LLC, a company wholly owned b'y'
co-founder, Marisol Binn; six hundred ninety-five (695) Class A Units have been sold, at a pn'ée%
of One Dollar ($1.00) per Class A Unit, to co-founder, Moreton Binn; and fity-one (51) Class
Units have been sold, at a price of One Dollar ($1.00) per Class A Unit, to co-founder, Rom%
Kainz, These Class A Units were sold to them outright and were not subject to the Cc:mpa.ny4
repurchase option described in Section 3.05 or to the provisions of Section 7.04(d). In additio
-+ all other holders of Class B Units were and will be sold Class A Upits at a price of One Do
(81.00) per Class A Unit, as provided for in this Section 3.04, which sale is ot subject to th

6
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|

provisions of Section 7.04(d). The Manager shall have the right to cause the Company to issue:
more than 625 Class B Units provided the number of Class A Units available for issuance is;
reduced by the same mumber of Class B Units issued in excess of 625, i

(b) Investors who purchased seventeen (17) to mineteen (19) Class B Units in|
Phase II were sold Class A Units at One Dollar ($1.00) per Class A Unit at a ratio of one half of:
one (1/2) Class A Unit for each five (5) Class B Units purchased. Investors who purchased
twenty (20) to thirty (30) Class B Units were sold Class A Units at One Dollar ($1.00) per Class.
A Unit at a ratio of one (1) Class A Unit for each five (5) Class B Units purchased. Investors|
who purchased thirty-one (31) to fifty (50) Class B Units in Phase II were sold Class A Units at
Orne Dollar ($1.00) per Class A Unit at a ratio of two (2) Class A Units for each five (5) Class B
Units purchased. Investors who purchased fifty-one (51) to one hundred (100) Class B Units in
Phase II were sold three (3) Class A Units for One Dollar ($1.00) per Class A Unit for each five
(5) Class B Units purchased. Investors who purchased one hundred and one (101) or more Class|
B Units in Phase II were sold four (4) Class A Units for One Dollar ($1.00) per Class A Unit for'
each five (5) Class B Units purchased, but not to exceed a total of one Inndred ninety-six (196)
Class A Units.

() The Manager may cause additional Units to be authorized in excess of

2,000 in his sole discretion. The Company may then issue edditional Class A Units to Key,;
Employees in its sole discretion, and moay then sell additionsl Class B Units, either together with:
Class A Units or without Class A Units, with the approval of a majority of the Members'
Committes, except that in the event such Units are to be sold at a purchase price oflesstbani
$40,000 per Class B Unit, the additional approval of the holders of in excess of fifty (50%) of the
outstanding Units shall be required, as provided for in Section 4,09(a) hereof. ‘,
t

3.05. Class A Unit Repurchase. Class A Units owned by each Class A Member who is)

a Key Enployes shall be subject to repurchase by the Company in the following manner: !
(a) its, . Bach Key EBmployee shall deliver the:

ownemship certificates (if such exist) representing his repurchaseable Class A Units (the
“Repurchasesble Units”) duly endorsed in blank for transfer, which ownership certificates the!
Company will hold until the expiration of the Company’s rights of repurchase as set forth below. |

I

(®)  Repurchase by the Company, The Company may repurchase (to the extent,
set forth below) a Key Bmployee’s Class A Units at a price of $1.00 per Class A Unit ifthe Key:
Employee ceases to be an employee of the Company prior to the third (3™) aoniversary of the
issuance of the Class A Units to such Key Employes, either due to (i) bis voluntary resignation;,
(if) his termination by the Comapany, with or without cause; (iif) the death of a Key Employee;
which results in the transfer of his Clags A Units, other than to any member of the Key
Bmployge’s. iqupwdiate family (as that term is described in Section 7.04(a) bereof); or (iv) any
proceeding mn.ated byoragah:storn.wolvingaxemeployeethat is caused by, could lead to,
or implies his insolvency, the foregoing being broadly construed. If a Key Employee is still!
employed by the Company on one or more of the dates set forth below, the percentage of such
Key Employee's Repurchaseable Units set forth opposite such date shall be released from the
Company’s right of repurchase as described in this Section 3.05.

7




Date

Twelve (12) months from the date of issuance of 33.3333%
the Clags A Units
Fifteen (15) months from the date of issuance of 8.3325%
the Class A Units .
Eighteen (18) months from the date of issuance of 8.3325%
the Class A Units
Twenty-One (21) months from the date of issuance 8.3325%
of the Class A Units
Twenty-Four (24) months from the date of 8.3325%
issuance of the Class A Units
Twenty-Seven (27) months from the date of 8.3325%
issuance of'the Class A Units
Thirty (30) months from the date of issuance of the 8.3325%
Class A Units
Thirty-Three (33) months from the date of issuance 8.3325%
of the Class A Units
Thirty-Six (36) montbs from the date of issuance 8.3325%
of the Class A Units

(c) Termination o ., All of the Company’s rights O:f

on_ 0% _Ke;
repurchase hereunder ghall terminate on the earlier to occur of the following;

()  Three (3) years fiom the date of issuance of the Class A Units &
the Key Employes, or as earlier set forth in Section 3.05(b) sbove; or

(i)  The date that (A) the Company sells all or substantially all of its
assets or business; or (B) more than eighty percent (80%) of the Company’s outstanding Class A
end Class B Units are acquired by another entity, person or group of persons not Affiliated with
the Company; or (C) the Company merges or consolidates with another company not Affiliated
with the Company in a transaction {n which the holders of a majority ofthe voting interest of the
Company immediately prior to the consummation of such transaction will not also be the holdess
of the ajority of the voting interest of the merged or consolidated entity fmmediately after th
consummation of such transaction; or (D) the Company completes en initial public offering o
becomes a reporting company under the Securities Exchange Act 0f 1934, as amended. For th,l
purposes of this Agreement, “Affiliate” shall be defined s (1) any Person, &s such term i
defined hereinafter, directly or indirectly controlling, controlled by or under common control
with another Person, (2) any Person owning or controlling 20% or more of the outstanding
voting securities of such other Person, (3) any officer, director, or partner of such Person, or (4)




if such other Person is an officer, director or pertner, any company for which such Person acts in
any such capacity.

(@) Exercise of age Rights TheexemsebytheCompanyofnsngm
of repupchase shall be mplemented by giving written notice of such exercise to the Key
Employee, together with a tender of the purchase price of the Repurchaseable Units.

: ' ip Certificates. AKemeployeeag
Repurchaseable Units that are re!eased from the Company 8 nght of repurchase under thxsl
Section 3.05 shall be promptly delivered to him or her in the form of an ownexship certificate, if
such exists, and/or a bookkeeping or “minutes” eptry shall be raade in the books of the Company.
for the benefit of such Key Employes, reflecting the delivery of such Class A Units.

1i3) bership. A Person may be both a Class A Member and a;
ClassBMember mmultaneously ‘A Person who is both a Class A Member and & Class B’
Member has the rights and powers, and is subject to the restrictions and liabilities, of both a-
Class A and a Class B Member as to his respective Class A and Class B Units, except as
otherwise set forth in this Agreement.

3.07. Additional Members. No Person shall be admitted as or become a Memher|
without the prior written consent of the Manager, The Manager may admit additional Class A or!
Class B MunbusuponsuchtmmdwndmomastheMmgerdeems edvisable, subjeettol
the provisions of this Agreement, which shall include the execution of a counterpart of this!
Agreemeut.l’ort]mpm-pomofth:sAgtemwu, “Person” shall be defined as an individual,’
corporation, association, partnership, joint venture, limited lability company, estate, trust or am'
other legal entity.

3.08. Lisbility of Members. oneptforitsimﬁalCapﬂnlConmbunonrequﬂed|
bereunder, no Member shall be required to make any edditional capital contribution. AMemberp
shall 5ot be personally liable for the debts, liabilities or obligations of the Company.i
Notwithstanding the foregoing, a Member will be liable for any distribution made to him to the -
extent permissible under New York State law, if} after such distribution, the outstanding
hab:liﬁesoftheConmany(otbathanlmbihtwsto Membmmaecomnofthermterestsmthe
Company and lisbilities for which the recourse of creditors is limited to specific Company -
property) exceed the fair value of the Company’s assets (provided that the fair value of the .
Companypropettythatmreeomseliabﬂityshallbemcludedonlytotheementztaﬁn-valuc
exceeds such liability). i

3.09. Time to be Devoted.

(8) Manpager. The Manager ofthe Company shall devote the requisite amount ;
of his worlung tisna, professional sleill avd attention to the Colipauy uy iy 1easumsbly nucessary | .
for the advancement of the business and affairs of the Company, |

®) Mgmp‘l_gmg Each Key Employee shall devote his or her fiall working
time, professiomal skill and attention to the business and affairs of the Company,
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3.10. Compensation. During the first five years of the Company (2003 through 2007),
Moreton Binn (the Chairman/CBO) and Marisol Binn (the President) received no compensation
for their services to the Company. Moreton Binn will receive the fhllowing annual basel
compepsation: $500,000 in 2008, $650,000 in 2009, and $750,000 in 2010 and thereafter and!
Marisol Binn will receive the following annual base compensation: $150,600 in 2008, $150,000!
in 2009, and $200,000 in 2010 and thereafter for services rendered as employees of the)
Company, If the Company’s cumulative earnings before inferest, taxes, depreciation and:
amortization (“EBITDA™) from 01/01/09 through 12/31/09 is within eighty (80%) percent of the|
projected EBITDA for said period, which projection is $6,175,600, then as 0£01/01/2010 and for
the years thereafter Moreton Biom will receive a ten (10%) percent per ammum increase of his
preceding year's salary and Marisol Bimn will receive a twenty (20%) percest per annum
increase of ker preceding year's salary. If said goal is not reached, then as of 01/01/2011
Moreton Bion’s and Marisol Binn’s respective salaries will be increased by 5% of the preceding|
year’s salary for the years 2011 and thereafter. Moreton Binn will also receive an Executive’
Compensation Performance Bopus (“ECPB”) equal to five (5%) peroent of the Company’s:
EBITDA for the calendar years 2008, 2009, 2010 and 2011 apd thereafier, If the projected
EBITDA set forth above is met, Moreton Binn’s ECPB will be fncreased to six (6%) percent of
EBITDA for the years 2010 and thereafter. Any raises or increases other than what ig stated
above to either salary and/or ECPB may be made upon & (50%) percent approval of the Members
Conmittee, which vote therefor will not include the vote of Moreton Binn or Marisol Binn if she|
is a member thereof ‘

In order to preserve the working ocapital of the Company, Moreton Binn may acespt Class
B Units of the Company up to an aggregate value of $500,000 in Lieu of salary of any such
amount accepted at an exchange rate of $30,000 per Clags B Unit. (The provisions of this
paragraph are not subject to the provisions of Section 4.09(a)). In the event of such exchange,
Moreton Binn will not have the right to purchase Class A Units in accordance with the formula
set forth in Section 3.04(b).

3.11, Non-Commpete, Each of the Clags A and Class B Members agrees that during the;
term of this Agreement and for a period of one (1) year after the date on which such Member-
ceases to be 2 Member for any reason, he will not, directly or indirectly, as a principal, agent,
employee, officer, director, shareholder, member, manager, pariner, joint venturer, trustee, or
otherwise, either as ap individual for his own account or for eny other person, firm, corporation,
partnership, joint venture, trust or association:

(@)  beinvolved in a business or activity which is similar to, the same as, or is,
in competition with the Company, in any way, without first notifying the Company and obtaining'
the prior written consent of the Manager, which consent may be arbitrarily withheld: or

(b)  solicit, interfere with, disrupt, or attempt to disrupt eny present, past o:z
future relationship, contractual or otherwise, betwean the Company, any of it subsidiartes, and

any of their respective present or firture employees or Members, which restriotion precludes the
Liting uf auy cwpluycs ufilo Cuspauy va its subsidiuivy. i
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.01. Manag : ppany. There shall be one (1) manager of:
the Company (the “Manager”), who shall be responsible for the overall mansgement and control
of the business and affairs of the Company. The Manager shall have the right to enter into and
execute afl contracts, documents and other agreements on behalf of the Company and shall
thereby fully bind the Company. All decisions with respect to the management and control of:
the Company shall be binding upon the Company and each Member. No act shall be taken, sum|
expended, decision made or obligation incurred by the Company, or by any Member or Members :
on behalf of the Company, with respect to any matter within the scope of the Company's|
business or otherwise, unless the decision to do so bas been approved by the Manager. The!
Mansager of the Company is Moreton Binn, and Moreton Binn has accepted such designation. In.
the event of Moreton Binn’s death or total disability rendering him unable to sexve as Manager,
Meariso] Binn will then serve as interim Manager until a permanent Manager is approved and
appointed by a majority of the Members Committes,

4,02 Manner of Acling.

(a) Procednres. The Manager shall preside over each meeting of the
Members, and a record shall be maintained of the meeting of the Members. :

AASe O

®) ! jon of Members. Unless otherwise provided by law, any:
action required to be taken at a meeting of the Members, or any other action which may be takeo:
at a meeting of the Members, may be taken without a meeting if the Mexbers consent in writing, |
setting forth the action to be taken, which consent shall be signed by all the Members entitled to!
vote with respect to the subject matter thereof ’

(© Progress R in Lien of Meetings. The Manager may, in his sole|
discretion, issne progress reports to the Members in liev of a meeting of Members, except where!
such a meeting s required tnder the terms of this Operating Agreement or the Act. Upon receipt
of a progress report, each Member shall have the opportunity to submit written questions or!
comments to the Manager. The Manager shall respond to any such questions or comments, in
writing, and shall issue the responses to all Members,

) (@ Telep fecting. Members of the Company may participate in any:
meeting of the Memibers by means of telephone conferencing or similsr comumunication device|
or concept if all persons participating in such meeting can heat one another for the entire]
discussion of the matters to be voted upon. Participation in a meeting pursuant to this subsection|
shall constitute presence in person at such meeting. ?

4.03

(9) Mestings. Meetings of the Members, for any purpose or purposes, unless|
otherwise prescribed by the Act, may be called by the Manager. o
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reckless or intentiomal misconduct, (li) the termination of the Company and this Agreement

to the terms hereof, or (iii) the performance of, or omission to perform, any act on
behalf of the Company in good faith reliance on advice of legal counsel, accountants or other
profissional advisors of the Company. ,

"4.07. Indemnification. The Compeny shall indenmnify, defend and bold harmiess the
Manager and each officer (and thelr respective heirs, personal representatives, and successors)
harmless from and against any expense, loss, damage or liability incurred or connected with any ;
third party claim, suit, demand, loss, judgment, linbility, cost or expense (inchuding reasonable
attorneys® fees) arising from or related to the Compeay or any act or omission of the Manager
and/or officers on behalf of the Company (exclusive of acts taken as sn independent contractor
for the Company) concerning which the same were not the result of fraud, gross negligence, or
reckless or intentional misconduct on the pert of the Manager and/or officers against whom a!
claim is asserted; or when the lability arose out of (i) the performance of, or the omigsion to!
perform, any act or duty on behalf of the Company if, in good faith, the Manager ot the officer
determined that such conduct waes in the best interests of the Company ard such conduct did not
constitute fraud, gross negligence or reckless or intentional miscomduct, (ii) the termination of
the Company and this Agreement pursuant to the terms hereof, or (iii) the performance of, or
omission to perform, any act on behalf of the Company in good fhith raliance on advice of legal|
counsel, acoountauts or other professional advisors of the Company. Subject to availability and |
cost, the Company shall purchase and maintatn directors and officers Jiability insueance in such|
amount and from such insurance company or corapanies as determined by the Manager in his :
reasonable discretion,

4,08. Members Committes. The Company will have a Members Committee consisting :
of five (5) membess, all of which shall be appointed by the Manager. Moreton Binn and Roman |
Kainz, for so long as they have Units in the Company, will be members of the Members
Committee, In the event of Moreton Binn’s death or total disability rendering him unable to !
serve as a Member of the Members Committes, Marisol Binn, representing the Class B Member |
Marisol F, LLC (ot, if such company no longer exists at such time, then individually) will then’
take his place and his vote unless otherwise specified in writing by Morelon Binn, The Manager
has approved: (i) Lilly Salcman, representing the Class B Member Lilly and Daughters LLC, as'
the third member of the Members Committee and (ii) Jason Katz, representing the Class B -
Member XPS Investments Ltd, as the fourth member of the Members Committes. The Manager!
shall appoint the additional member of the Members Committee and any replacement of an i
existing member of the Members Committes who ceases to be a member of the Members
Committee for any reason. A member of the Members Committee must own at least ten (10)
Class B Units. In the event of a deadlock on any vote, the Manager will be entitled to cast an
additional and deciding vote. The Manager shall report to the Members Committes on a regular
basis, but not less ofien than once every six month period in writing or in person, as to the!
business, operations and financial condition of the Company, :

4.09. Reguired Approvals. Notwithstanding anything to the contrary contained in this
Agreement, none of the following matters may occur without tho approval of the holders of in
excess of fifty percent (50%) of the outstanding Units: ,
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(@)  With respect to any Class B Units hereafter authorized, the sale of such;
Class B Units at a price less than $40,000 per Class B Unit, but only with the edditional approval}
of a majority of the Members Committee; :

(b) Bomowing amounts in excass of the amount of capital invested in the-
Company or irrevocably committed to be invested in the Company through a Letter of Credit or
such other instrument acceptable to the Manager;

() Making Ioans to Members or employees other than in the ordinary course|
of the Company’s business; i

(d)  Selling the Company to or merging the Company with any other Pemon,:
except g sale of all or substantially all of the Units pursuant to Section 7.05(z) or (b) shall not be
deemned a gale or merger of the Company; or

(e)  Converting the Company to a “C Corporation” (by merger or otherwise)
for the purpose of effecting en initial public offering (IPO) or becoming a reporting company
under the Securities Exchange Act of 1934, as amended.

4.10. Liquidity, Commencing in 2010, the Company will use reasonable efforts to
create lquidity (i.e., enabling the Members to sell their Units), either through a sale of the-
Company or a public offering by the Company, provided that this can be done without having an
edverse impact on the business operations or fiture plans of the Company.

5.01. Definition. An individual capital account (“Capital Account”) shall bei
established and maintained for each Metmber, inoluding any additional or substituted Member in |
accordance with the rules set forth in Treasury Regulation Section 1.704-1(b)(2)(iv), as the same
may be amended from time to time. Upon a permitted sale or other transfer of a Member's
Units, the Capital Account of the transferring Member shall become the Capital Account of the
Person to which or to whom such membership Interest is sold or transfierred in sccordance with
Treasury Regulation Section 1.704-1(b)(2)(iv). Each Member’s Capital Account shall consist of
each Member’s respective Capital Contribution as, pursuant to Section 5.03 hereof . is
contributed to the Cornpany, increased by any additional Capital Contributions: :

(8)  Ineteased by: (i) allocations of the Company’s income and gain to guch |

Member, if auy, as reported for Federal income tax purposes, excluding allocations pursvant 1o |
Section 704(c) of the Intemal Revenne Code of 1986, as amended (tke “Code™); and (ii) such !
l&e(:lnbw’: distributive share of income of the Company which s exempt from taxation under the
& an ‘

(b) Decreased by: (i) the fair market value of any distributions made to such
Member by the Coropany (net of liabilities secured by any property or to which any property is |

subject, and other than distributions in repayment of loans owed to a Member or for services ’i
14 :
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rendered by a Member), (ii) allocations of Company loss end deduction to such Member, as
reported for Federal income tax purposes; and (iii) such Member’s share of expenditures of the
Company which are not deductible or amortizable imder the Code.

Bach Member's Capital Account shall also be adjusted upon the constructive
termination of the Company as provided under Section 704 of the Code in accordance with the
methods set forth in Treasury Regulation Section 1.704-1(b)(2)(v)(1). |

g plations ThemaintenanoeoftheCapltal
AcwmtsshallmalleambeasreqmedbythoCodaandtheTrmmyReganm(mcludmg
Temporary Regulations) promulgated thereunder ftom time to time (“Treasury Regulations”)]
Anyinoons:stencxesbetweenthetennsoftbstgreemmtmdtheCodeandtheTreasury
RegulationsshaﬂberesolvedmfavoroftheCodeandTreasuryRegulmion& If, in the opinion,
of the Manager, the manner in which Capital Accounts are to be muintained pursuant to this
AgreememtshouldbemodlﬁedtooomplythhSechon?Mofthe(‘.ode,thenthcmethodin
whthapRalAmmaremamtmedshaubemmodxﬁed,pmvidodthatanychmgemthe
manner of maintaining Capital Accounts shall not materially alter the economic agreement
between or among the Members,

piti ta) ong. Bach Member has made an initinl Capital
Conm‘buhonmeashwtheCompanyhxthammtssechopposxte:tsmmeonl_i_am_l
anachedhsreto,andeachMembarh&qreoemdthemmbetofUmtssetforthcppositextsname
on such Exhibit1.

5.04 Inteyest. NoMemba'sbanhavatherlthomeweanyhnerestonCapinl
Contributions.

5.05 Returi of Capital Contributions. Except as specifically provided in
Agreement, no Member shall have the right to receive a return of any Capital Contribution.

a Capital Account.

601 Definitions. For all purposes of this Agreement, the terms “Profits” and “Losses’
shall mean the income and the losses of the Company as reported on the Company’s Federal
income tax retums. |
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i
6.02  Allocations, Except as otherwise provided herein, the Profits and Losses of the

Company for each Fiscal Year shall be allocated among the Members as set forth fn subsections
(2) and (b) hereof

(20  Profits shall be allocated: (i) first to the Members in proportion to, and t
the extent of, any losses previously allocated to them and not previously offset by allocations
purseant to this Section 6.02(a); and (if) next, to the Members in proportion to their respeeu\j

Units, as the same may be adjusted in accordance with the provisions hereof.

(b)  Losses shall be allocated to Members bearing an Economic Risk of Lo:
(as defined hereln) in proportion to the mumber of Units held by such Members, and if ¢
Members bear an Economic Risk of Loss, o, proportion to the Members’ respective Units. The
term “Economic Risk of Loss™ has the meaning set forth in Treasury Regulation Section 1.752

|
200)(D). i

()  Special Allocations of Nonrecourse Deductions and Pariner Nonrecourse
Deductions,

()  Nomrecowss Deductions, if any, for any taxable year shall bd
allocsted among the members in propostion to the allocation of Profity for such year pursuant t§
Section 6.02(a), or if there are no such Profits for the tazable year, in proportion to thet

respective Capital Accounts,

(i) Partner Nonrecourse Deductions, if any, for any taxable year shall
be allocated to the Members bearing the Economic Risk of Loss with respect to such deductions,
in proportion to the manner in which they bear such Economic Risk of Loss. i

(d)  Other Special Allocations. Notwithstanding eny provision to the eontrary!,
the following speoial allocations shall be made to the extent necessary to comply with the
requirements of Code §704(b) and the regulations thereunder: '

() If at the close of any taxable year, any Member unexpectedly
receives any adjustment, allocation or distribution described in Tress, Reg. §1.704-
1(0}2)(i)(d)(4), (5) or (6) (“Qualified Income Offset Adjustment”), and if such Qualified
Income Offset Adjustment causes or increases a deficit balance in the Member’s Capital Account
in excess of the amount such Member is obligated to contribute to the Companypursuantttﬂ
Treas. Reg. § 1.704-1(b)(2)(ii)(d) (an “Excess Negative Capital Account Balance”), then iteros of
income and gain in the manner described in the Treas. Regs. under Code § 704(b) ehall bé
allocated to each Member to the extent required to eliminate such Excesy Negative Capital
Account Balance resulting from a Qualified Income Offset Adjustment, Thereafter, all Profits
and Losses shall be allocated in accordance with the other provisions of this Article VII, 'ﬂﬂj
Section 7.3(a) is ntended to comply with the “qualified income offset” requiremant of Trea.s'-f‘

Reg. §1.704-1(b)(2)(ii)(d).

()  Any special allocations of items of income and gain pursuant t&
this Section 7.3 or items of deduction, loss or Code §705(a)(2)(B) expenditure shall be taken into
account in computing subsequent allocations pursuant to Sections 7.1 and 7.2, so that the net

|
6 ;
! |
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amount of any items so allocated and all other items allocated to cach Member pursvant to
Sections 7.1 and 7.2 shall, to the extent possible, be equal to the net amount that would have
been allocated to each Member pursuant to the provisions of Sections 7.1 and 7.2 if such special
allocations had not been made. l

(i) In the event there is a net decrease in Partnership minimum gain
(as defined in Treas. Reg. §1.704-2(d)) during a Fisoal Year, the Members shall be allocated,
before any other allocation is made of any items for such Fiscal Year, items of income and gain
for such year or period (and, if necessary, subsequent Fiscal Years) in the manner and to the
extent required by Treas, Reg. § 1.704-2(f). The allocations contained in this Section 7.3(c) eré
intended to be a “minimum gain chargeback” within the meaning of Treas. Reg, §1.704-2(f) and:
shall be interpreted accordingly. !

6.03 Disiribmtions. Except as may be set forth elsewhere in this
distributions will be made by the Company in accordance with the terms of'this Section 6.03:

(@)  Cash, which in the discretion of the Manager is available for distribution
to the Members, shall be distributed to the Members in accordance with this subsection 6.03(a),
The Manager will use reasopable efforts to cause anmual disteibutions of ¢ash in an amount equal)
to the maximum rate of federal, New York State and New York City incosue tax payable with:
respect to the tax Profits allocated to the Members to the extent curmlative allocated Profit
exceeds cumulative allocated Losses. Cash distributions will be made first to the holders of:
Class B Units until they have received a return of the amonnts they have invested in the:
Company (such event being referred to in this Agreement as the “Full Return”), and
thereater to the holders of Class A and Class B Units in proportion to their respective Capital
" Accounts until such Capital Accounts are reduced to zeto, and thereafter in proportion to the|
Members’ Units. If any Member does not withdraw the whole or any part of his shaye of the|
cash available for distribution, such Member shall not be entitled to receive any interest thereon. :
Undrawn cash shall not be deemed to be an increase in such Member’s interest in the capital of
the Company and shall not be credited to the Member’s Capital Account. Undrawn cash shall be
assigned to a suspense account established for each Metber who docs not withdraw his entire|
allocation of cash. Notwithstanding anything herein to the contrary, the priosity right to receive,
distributions toward the Full Return, as identified in this subsection 6.03(e), shall not extend to -
Transferees who become Members pursuant to Section 7.03 hereumder.

()  The Company, at the sole discretion of the Manager, will usc reasonable
efforts to distribute to the Class B Members: () in May 2010, 15% of the Company’'s :
accunmlated Profits (less accumulated Losses) fom inception through December 31, 2009; and i
(ii) in each year thereafier, 20% of the Company’s accurmulated Profits (less accunmlated ;
Losses) to the Class B Members, until the Full Return is achieved, !

Q

6.04. d Altocations, In accordance with Code Section 704(c) and
ths Regulations thereunder, income, gain, loss, and deduction (including depreciation) with !
respect to any property contributed to the capital of the Company by a Member shall, solely for |
tax purposes, be allocated among the Members so as to take account of any variation between the
adjusted basis of such property to the Company for Federal Income Tax purposes and ity fair
market value at the time it was contributed to the Company. |
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ARTICLE VIl !
TRANSFERABILITY OF UNITS

7.01 Trensfers. Except as otherwise provided in this Agreement, no Member, directly
or indirectly, shall sell, assign, mortgage, hypothecate, transfer, pledge, create a security interw?:
in or lien upon, encumber, give, place in trust, or otherwise voluntarily or involuntarily dispose
of any Unit now owned or hereafter acquired, or otherwise withdraw, relinquish or abandon af
interest as a Member of the Company (any of the foregoing acts being referred to herein as
“Transfer” of such Units). Any Transfer, other than as permitted by this Agreement shall
null, void and without effoct as against the Company and the other Members,

the restrictions imposed in this the Transfer of their Units are fair and reasonabl
in consideration of their absolute necessity for the proper conduct of the business of
Company and the provisions of this Agreement providing a market for their Units at a fair pri
upon the occurrence of certain events, and may be necessary fr the Company to be treated as
partnership for federal and state tax laws, rules and regulations. |

703 Right of First Refusal, J
(8 If any Member (individually, a “Transferor”) receives a bona ﬁdﬂ

7.02 ir and Ressonable. The Members recognize and aclmowledgetg

offer (the “Trensferee Offer”) from any other Person (including an existing Member)

“Transfetee”) to purchase all or any portion of the Transferor’s Units (the “Txausferor 3
then, prior to any Transfer of the Transferor Interest, the Transfiror shall give the Company
written notice (the “Transfer Notice”) containing each of the following: ;

[

()  the Transferee’s identity; {
(i)  atrue and complete copy of the Transferee Offer; and %
(ili) the Transferor’s offer (the “Offer”) to sell the Transferor Interest

the Company for a total price-cqual to the price set forth in the Transferee Offer (the “Trans

Pué;hase Price”), which shall be payable on the terms of payment set forth in the Transfereé
0 -

()  The Offer shall be irrevacablo for a period (the “Offier Period”) ending at
5:00 P.M. local time at the Company’s principal office, on the thirtieth (30th) day following the
date the Transfer Notice is received by the Company. At any time during the Offer Period, u:i
Company may accept the Offer by notifying the Transferor in writing that the Company intendt
to purchase all, but not Jess than all, of the Transforor Interest, The Conpany shall have the righ
to reject the Transfer Purchase Price and make a counter offer.

(¢)  If the Company accepts the Offer or the Transferor accepts the countei
offer (which shall be considered ths Transfer Purchase Price) the Transfer P::fm Price shal

be paid in accordance with the payment terms set forth in the Trensteree Offer or the countes
offer on the closing date of the Transfer.
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(d) Ifthe Offer is not fully accepted by the Company within the time and in
the manner specified in this Section 7.03, and no counter offer is made or accepted, the
Transferor must then repest the process set forth in paragraphs 7.03(s) and (b), except that the
Offer shall be made to the other Members of the Company, pro rata to the number of Units held
by each of them. In the event that some Members accept the Offer and some do not, those
Members accepting the Offer shall have the right to acquire the Units not eccepted, pro rata to
the respective number of such Units held by each of them.

(e) IftheOﬁ‘erisnotﬁ:llyacceptedbyeithatheCnmpsnyortheMembers;
within the time and in the manner specified inthisAtﬁoleVﬂ,ththe'l‘tmsfcrorahnllheﬁ‘eel
for a period (the “Free Tramsfer Period”) of thirty (30) days after the expiration of the Offer,
Period to Transfer the full Transferor Interest to the Transferee (any acceptance of less than the
full Transferor Interest being null and void), for the same or greater price and on the same terms
and conditions as set forth in the Transfar Notice. If the Transferor does mot 'h'ansﬁrths:
Transferor Interest within the Free Transfer Period, the Transferor’s right to Transfa‘ﬂmi
Transferor Interest pursuant to this Article VII shall cease and terminate, unless the Manager.
authorizes the Transferor to repeat the process get forth in this Section 7.03 until said Transferox
is sucoessfial or such other time 23 determined by the Manager.

(  Avy Transfer by the Transferor after the last day of the Free Transfer
Period or without strict compliance with the terms, provisions and conditions of this Article VIl
and the other texms, provisions and coudjtions of this Agreement, shall be mull and void and of!
no force and effect. Notwithstanding the foregoing, the Manager, in his sole discretion, may'
waive the strict compliance requirement for the purposes of validating a Transfer made pursnant.
to this Article VIL :

(8) The provisions of this Section 7.03 shall be subject to thetennsmd|
conditions of Section 3.07 of this Agreement, governing admission of additional Members, and!
the Transferor Interest shall not be considered a sale, eithar at the time of Transfer or thereafter, |
subject to the provisions of Section 7.04(d), .

7.04. Pepmitted Transfers.

(8) Nothing herein shall preclude any Member from transferring all or any
portion of its Units to a mexgher of his imumediate family for estate planning or administration
purposes. The phrase “any member of bis immedjate family” shall mean his spouse, children, ;
spouses of married chitdren, grandchildren or eny trust created for the bexefit of all or any of the |
foregoing (“Permitted Transferee™); provided, however, any such Permitted Transfiree, for the -
Transfer to be effective, shall execnte and deliver a counterpart of this Agreement within five (5)
days of the Transfer, the fhilure of which shall deem the Transfer null and void as against the
Company or any other Member.

(®)  If an investor in the Company at the time of an investment, made either |
individuaﬂyorthroughmmtitytheinvestorhasakeadyﬁ:medorintendstoﬁmn(whichenﬁty
the investor controls or will control) is intended to act as an investment for the benefit of others
aod such investment in the Company is a cash amount which upon the investment shall equal an
interest in the Units of the Company of not less than 20%, such investor, as an individual or an
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|
entity, may, but need not, Trausfer any portion or all of his investment to an individual or
individuals whose name(s) were listed with the Company at the time of the initial investment in
the Compauy as potential transferee(s) of such investor; provided, however, any such transferee,
for the Transfer to be effective and to become a Member, shall executo and deliver a counterpar
of this Agreement within five days of the Transfer, the failure of which shall deem the
null and void as against the Company or any other Member.

(6) The Transfers provided for in this Section 7.04 shall in all events be
subject to the approval of the Manager, which approval shall sot be unreasonebly withheld, but
shall not be subject to the provisions of Sections 3.07 or 7.03 of this Agreement.

A Member who becomes a Member pursuant to the provisions of Sectio
7.04(b) (for the purposes of this Section 7.04(d) a “7.04 Member”) shall have the follo
rights (which in all events are subject to the provisions of section 7.05(a)).

In the event any New Securities (2s that term is defined below t
subsection (1) of this Section 7.04(d) and solely for the purposes of this Section 7.04(d)) are so
hereafter by the Company, the Company shall promptly give notice to each 7.04 Member of the
number of New Securities sold end the price and terms of such sale, and any 7.04 Member may
(by notice given to the Company within 20 days of such notice of the Company to such 7.
Member) elect to purchage at the same price and on the same terns such mumber of N
Securities as shall be necessary to maintain for such 7.04 Member after guch 7.04 Member'd
purchase the percentage interest in the Company that such 7,04 Member held immediately
to such sale to another of New Securities, aud which percentage had not changed betwesn
date of such sale to another of New Securities and the time of such 7.04 Member’s purchase
pursuant hereto. The purchase by such electing 7.04 Member shall take place five days after
notice is received by the Company. Any failure by a 7.04 Member to exercise a right under thi
Section 7.04(d) shall not preciude the right of exercise with respect to a future sale of N
Securities pursuant to this Section 7.04(d).

(i)  The term “New Securities” shall mean Units of the Company,
well as apy rights, options or warrants to purchase securities of any type whatsoever that are, or
may become, convertible or exchangeable into or exercisable for Units, If the New. Sacuriti&q
purchased are required to be converted, exchanged or exercised into Units, such Units will b
deemed received on the purchase date of the New Securities for the calculation of the 7.
:\‘idembe:"s Units on such date for the sole purpose of determining his pre-emptive percentage

ght,

(i) A non-electing 7.04 Member may transfer all but not less than all
of its rights to purchase New Securitles within the original 20-day notice period to any other 7.
Member who may desire to exercise such right, giving notice to the Cornpany of such transfer
the time thereof Such exercise must take place within the time periods provided for above,

(a) Drag-Along Right. If all of Moreton Binn's Class A Units and Class B
Units are to be sold in any transaction or series of related transactions to a third party or parties
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(the “Third Party™), and the Thixd Party requires a sale of all issued and outstanding Class A and
Class B Units of all of the other Members of the Compeny as a condition of such sale, Moreton!
Binn shall give notice to each other Class A end Class B Member of such transaction, not later
than twenty (20) days prior to the scheduled closing of the sale to the Third Party, setting forth
the consideration to be paid by the Third Party and the other material terms and conditions ofthe.
sale (the “Drag-Along Notice™). Moreton Binn shall require each of the other Class A and Class
B Members (the “Drag-Along Members™) to sell to the Third Party, for the same consideration.
per Class A apd Class B Unit, all of the Class A and Class B Units of the Drag-Along Members:
(the *“Drag-Along Units"), the distribution of which shall be subject to the provisions of Section;
7.06 of this Agreement, and otherwise on the same terms and conditions upon which Moreton
Binn proposes to sell his Class A Units and Class B Units to the Third Party. '

()  Teg-Alons Right. If all of Moreton Binn's Class A Units and Class B!
Units are to be sold in any transaction or sexies of related transactions to a Third Party, then each_
of the other Class A and Class B Members (the “Tag-Along Member(s)") shall be given written
notice of such sale to the Third Party, not later than thirty (30) dayspriortothescheduledg
closing of the sale, who shall have the option to give notice (the “Tag-Along Notice™), not Jater!
than twenty (20) days prior to the closing of the sale to the Third Party, pursuent to which the:
Tag-Along Members may require Moreton Bion to give notice to the Third Party that as part of
such transaction, all of the Class A and Class B Units of the Tag-Along Members (the “Tag-
Along Units”) shall be purchased for the same counsideration per Class A and Class B Unit as
Moreton Binn recetves per Class A and Class B Unit, the djstribution of which shall be subject to -
the provisions of Section 7.06 of this Agreement, and otherwise on the same terms and’
conditions upon which Moreton Binn shall sell his Class A Units and Class B Units to the Third |
Party. i

()  Dogumentation. By the date which is five.(5) business days next|
following the date on which Moreton Binn gives a Drag-Along Notice which reflects that he is i
exercising the Drag-Along Riglt, or by the date which is three (3) business days next following .
the date on whioh a Class A and/or Class B Member gives Moreton Bina a Tag-Along Notice, |
each of the Drag-Along Members or each Class A and/or Class B Memiber giving 2 Tap-Along
Notice, as the case may be (collectively, the “Following Members™), shall deliver to Moreton :
Binn in escrow & special irrevocable power-of-attomey authorizing Moxeton Bion, on behalf of
such Following Members, to sell or otherwise dispose of such Drag-Along or Tag-Along Units,
as the case may be, and to take all such actions as shall be necessary or appropriate in order to -
copsummate such sale or disposition, in accordance with the terms and conditions contained in ;
the Drag-Along Notice or Tag-Along Notice, as the case may be, :

(@)  The Closing, Within twelve (12) business days after the closing of the |
sale of the Class A Units and Class B Units of Moreton Binn and the Following Members to the i
Third Party, Moreton Binn shall remit to each of the Following Members the aggregste sales |
price of the Class A Units and Class B Units of the Following Menbens sold to the Third Party,
less 2 pro rata portion of the expenses (including, without limitation, reasonsble legal expenses
avd disbursements) incurred by Moreton Binn in connection with such sale, which aggregate
sales price shall be distributed by Moreton Binn to the Following Members in accordance with
the provisions of Section 7.06 of this Agreement in the event of the sale by the Members of all of
the Class A Units and Class B Units of'the Company. i
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(e) i ﬁattheendoftheonehundredandtwenty(IZO)day
perlod following the date of a Drag-Along Notice or Tag-Along Notice, no closing bas taken
place, then the power-of-attorncy that each of the Following Members delivered pursuant to
subsection (¢) and the sale of the Class A Units and Class B Units to the Third Party shall be
void.

(®  No Other Rights. Bxcept as expressly provided in this Section 7.05,

Moreton Binn shall have no obligation to any Drag-Along Member with respect to the sale o
any Class A Units and/or Class B Units, if any, owned by such Drag-Along Member. Moreto:
Binn shall have no obligation to any Drag-Along Member to sell or otherwise dispose of thé
Drag-Along Member's Class A Units or Class B Units, if any, if Moreton Binn decides not to
acoept or consumaroate any offer by a Third Party with respect to his Units (it being understood
tlmtwandallsuchdwmnsshaﬂbemadebyMomanninhls sole discretion except
may otherwise be agreed in writing subsequent to the execution of this Agreement and eonslsteni
with the terms hereof). No Drag-Along Member shall be entitled to make any sale of Class A
Units or Class B Units directly to any Third Party pursuant to any Drag-Along Notice, it bei
understood that all such sales shall be made only on the terms and pursvant to the procedures
forth in this Section 7.05. Nothing in this Section 7.03 shall affect any of the obligations of anir
of the Members under any other provision of this Agreement. ‘

7.06. Sale of all Company Units. In the event of the sale of all of the Class A Units an«‘!
Class B Units of the Company, the purchase price received for the Units of the Companyshallbe
distributed among the Members in the following ordes:

(8  First, to each holder of Class B Units to the extent necessary to achisve

Full Return;

(b)  Second, to each Member loft with a positive balance in his Capital
Account to the extent of said positive balance(s), after crediting or reducing such Capital
Account by any Profits or Losses accrued or ineurred to the date of dissolution, but pro
to the percentage of positive Capital Accounts held by each Member to the agmuem
Capital Accounts of all Memibers if the amount to be distributed is insufficient to pay the poslhve
balances of the Capital Accounts of all such Members in full; and

. (c)  Third, to the Members pro rata to the respective number of Units held by,
eac "

ARTICLE vIII
DISSOLUTION

8.01. Events of Dissolution. The Company shall, except as otherwise provided i th:si
Agreement, be digsolved upon the ocourrence of any of the ﬁ:ﬂ::fping: P n I
|

()  The vote of at least fifty percent (50%) of the Members Committee :
written consent of the Manager; or F (%) d the
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(b)  Tke Transfer of substantially all of the assets of the Company.

8.02, Manner of Dissolution. Upon the occurrence of any of the events described in.
Section 8.01, the Members shall proceed with reasonable promptness to liquidate the Company
and wind up its affairs. The assets of the Company shell be distributed in the following ordez
upon the liquidation of the Cotpany: '

(8) First, to pay or provide for the peyment of all Company lisbilities,
liquidating expenses, and obligations, excluding any lisbilities owed to a Member other than the
galary or bonus due a Member; i

(®)  Second, to-the Members in payment of ey lisbilities owing to them from
the Company or payment of any guarantee by a Member of an obligation of the Company; !

(0) Third, for the establishweul ol reusonable reserves, as such may be
determined by the Manager. Such reserves shall be held for disbursensent in payment of any of
the aforesaid liabilities and at the expiration of snch reasonable period of tine, any remaining
reserves shall be distributed in the manner hereinafter provided;

(d)  Fourth, to each holder of Class B Units to the extent necessary to achleve
the Full Return; .

(e)  Fifth, to each Member with a positive balance in his Capital Account to
the extent of said positive balance(s), after crediting or reducing such Capital Account by any:
Profits or Losses accrued or incurred to the date of dissolution, but proportional to the percentage
of positive Capital Accounts beld by each Member to aggregate positive Capital Accounts ofal]_l
Members if the ansount to bedism'butedisinsnfﬁcimttopaytheposiﬁvebalmmoftheCapital]
Accounts of all such Members in full; and g

(D  Sixth, to the Metmbers pro tata to the respective number of Units held by

.03, g of Certificate of Cancellation, If the Company is dissolved, the Manager
shall promptly file a Certificate of Cancellation with the appropriate state agency in accordance
with the Act. If there is no Manager, the Certificate shall be filed by the last person to be a
Member; if there are no remaining Mexmbers, or a person who Jast was o Member, the Certificate
shall be filed by the legal or personal representatives of the person who ‘was last a Mengber.

ARTICLEXIX
9.01. Notice. Any notice required or permitted to be given pursusnt to the provisions of |
the Act or this Agreoment shall be effective as of the date of delivery either personally, by fax, j

email, or by deposit with an ovemight courier service utilizing a written receipt or other written |
proof of delivery. , |
|
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i

Legal Representation. Bach of the Members acknowledge and agree that he or
she has been advised that the law fimn of Greesbaum, Rowe, Smith & Davis LLP
(“Greenbaum™) represents only the Company and Moreton Binn in comnection with the
preperation, negotiation and execution of this Agreement, and that the Compeny has advised
eachmmma:heorshehastheﬁghtmshouldmsasehdependenﬂegalcoumel@
connection with same. By execution of this Agreement, each Member agrees that he or she has
either engaged independent counsel or waived their right to same, ]

9.03. Waiver of Notice. Whenever any notice is required to be given pursuant to tq:e
provisions of the Act or this Agreement, a waiver thereof, in writing, signed by the persons
entitled to such notice, whether before or after the tire stated therein, shall be deemed equivalent
to the giving of such notice. :

9.04, Gender and Number, Whenever the context requires, the gender of all words used
herein ghall include the masculine, feminine and neuter, and the number of all words ghall
include the singular and phiral thereof ’

9.05. Cumenoy, All dollar values specified in this Agresment shall be deemed to be in
United States dollars.

i jons and Other Headings, The articles, soctions and other headingg
contained in this Agreement are for reference purposes only and shall sot affect the meaning or
interpretation thereof ‘I

|
Amend: llomey~-m-Yact for Other Members. This Operating'
Agreement may be amended by the erinhissoledismtion,exceptthatmyamendmmg
that would adversely affect the income tax treatment to be afforded the Members or would;
edverss to 8 Member, vary the terms of Articles V, VI, VI, or VIIT shall require the written
consent of any Member so affected, |

o Oth

9.08. Applicable Law. This Agreement shall be constraed in accordance with the laws,
of the State of New York, without giving effect to principles of conflicts of law thereof The
parties hereto agree that the State and Federal courts of the County and State of New York shall
have co-exclusive jurisdiction to hear and determine any olaims or disputes pertaining directly or
indirectly to this Agreement. The Members expressly and irevocably submit and consent in:
advance to such jurisdiction and venme in any action or proceeding, hereby waiving personal
service of the summons and complaint or other process, and agree that service of such summo: :
and complaint, or other process or paper shall be made inside or outside the State of New York;
by conforming to the notice provisions set forth in Section 9.01 hereof, or in such other manmer
as may be permissible under the rules of said courts,

9.09. Counterparts. This Agreement may be executed in one or more counterparts all of
which shall together constitute one and the same instrument,

(SIGNATURE PAGE TO FOLLOW]
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THE UNDERSIGNED, being all of the Members of BINN AND PARTNERS,

LLC, a New York limited liability company (the “Company™), hereby evidence their uopml
and retification of the foregoing Third Amended and Restated Operating Agreement ofthe
Conspany.

’
iom, Mexcb |
Dat ", 2o¥ |
[ MEMBERS TO SIGN ON

COUNTERPART SIGNATURE PAGE]

BINN AND PARTNERS, LLC
150 Bast 58° Street, 7¢h Floor
New York, NY 10155
Telephone:  (212) 750-9595
Facsimile:  (212) 750-0835 or
(212) 750-8607



COUNTERPART SIGNATURE PAGE

The undersigned has read the attached Third Amended and Restated Opersting
Agreement of Binn and Partoers, LLC (the “Company™), dated as of June 16, 2008 in its entirety,

and bas understood the contents thereof The undersigned has had the opportunity to oons;ﬁ
with advisers, and to esk the Manager, Moreton Binn, questions relating to the Company and
Operating Agreement,

The undersigned hereby becomes a party to the attached Operating Agreementa%
the owner of the number of Units set forth below. ‘
MEMBER: JPS PARTNERS
Number of A Units; 13
Number of B Units: 26
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The chart below and on the following pages lists members holding Class A and/oxr B
Units as of the date of thia Exhibit I to the Binn and Partuers, LLC Third Amended and Restated

Operating Agreement (the “Operating Agreement”). As new members are added or membership

For clarity of reading, the listing of holders of “Class B Units” appears first; the listing of
holders of *Class A Units” (tnoluding Key Employees) appears on the second page; and the
summary of Anthorized / Issued / Remaining Units appears on the third page of this Exhibit L;
Totals indicated represent fully vested Units. §
|

CLASS B UNTTS:
Member Name Clags B | Contribution per Unit Capital Contribation :
Units

Moreton Binn 60 320,000 $1,200,000.00
Moreton Binn 16,67 $30,000 $500,000.00

| Moreton Binn 70 |/ $35,000 $2,450,000.00

| Moreton Binn 6 / $40,000 $240,000.00

| Roman Kainz s1 $20,000 $1,020,000.00
XPS Investments Ltd. 223 $40,000 $8,920,000.00
Lilly and Daughters LLC 35 $20,000 $700,000,00
Lido Anthony Capital [1, L1.C 30 $20,000 $600,000.00
Michael K. Kesfe ‘ 26 k $20,000 $520,000.00
Michael K. Keefe 7 $40,000 $280,000.00 |
Michael K. Keefe, Trustee, 5 / $40,000 $200,000.00 |i
Thomas H. Keefe Trust dated
6/5/05 :
JPS Partners 26 $20,000 $520,000.00 |.
Lilac Ventures Master Fund Ltd. 20 $40,000 $800,000.00
YPO / Harvard Group, LL.C 17 I/ $40,000 $£680,000.00
Alan Schwarty 14 $20,000 $280,000.00
Marisol F, LLC 10 $20,000 $200.000.00

Total Issued Class B: 616.67 £19,110,000.09
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S H

Class A Units held by Founders and Investors are fully vested. Class A Units held by Key

Employees vest subject to a schedule, found at Section

presented as fully vested for purposes ofthis chart,

3.05 of the Operating Agreement, but are

Member Name Class Capital Statusg 1
A | Contxibution (at |
Units | $1.00 pey share) |
Moreton Bion 695 > $695.00 FOUNDER !
Marisol F, LLC 265 > $265.00 FOUNDER |
Roman Kainz 51 $51.00 | FOUNDER g
XPS Investments Ltd. | 178.4 } $178.40 INVESTOR i
Lido Anthony Capital 70* $15.00 plus INVESTOR ‘
I,LLC Services
Rendered”
Lilly and Daughters 17.5 $17.50 INVESTOR
LLC
Michael Keefe 13 $13.00 INVESTOR
| JPS Partuners 13 $13.00 INVESTOR
Lilac Ventures Master 4 > 34.00 INVESTOR
Fund Ltd. .
gg / Harvard Group, 1.7 ) $1.70 INVESTOR ;
Solomon Crayton 25 | Services Rendered | Key Employee (Units jasued 3/15/04)
Mztthew S. Podell 3 Services Rendered | Key Employes (Units issued 10/3/05)
Matthew S. Podell 1 > Services Rendered K/?;o Employee (edditional Unit issued
I _ L/1407) '
Sydelle Elkind 2 Services Rendered | Key Employee (Units jssued 1/24/05)
Sandy Chen 1_ 2] Services Rendered | Key Employes (Usits issued 1/ 1/07)
Luke Witter 1 V| Services Rendered loyes (Units issued 1/1/07)
| Josephine Novak 1 Services Rendered | Key Employes (Units issued 3/15/04)
Thomas Keefe 1 Services Rendered | Key Emplo nits issued 5/15/
James Valdner 3 2| Services Rendered | Key Employee (Units issued 3/31/08)
Total Isswed Class A:  1,346,6 $1,346.60
including value of
Services Rendared

*NOTE: SSCIassAmﬂsmismedtoudnAnthouyCapﬂalninﬁﬂleonﬁdemﬁon for services rendered to Binn

and Partners, LLC by Les Iacoccn, M, Iacocca mmaathcwdmsnﬂ:rxww&:
ARN industry conferences, and hag permitted uss of his image znd guotation on

I-2

2 at the mmaval ACI-NA end
XpresSpa's raarketing materials,




