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in -- excuse me, Mf. Zimmer for you fo say and
ppint to me about éhaf is'abso}utely .
unprofessional because Mr. Gartner had an attorney
in Florida who is-éd$itted in New ?ork. It was
his responsibility to look at the New York statute
and he can't say he didn't undergtand it.
' . s

MR. ZIMMER:j I'll let the record speak
for itself. 1I'm certainly not:looking to impugn "
Mr. Swiedler. . | |

THE COURT: We will take a recess and I
will be back for a decisipn before the lunch hour
so stick around.

'(Brief recess)

.iHE COURT: Okay. I have a decision : }
that I will now réad for the record. Before the :
court are motion‘sequence-nuﬁber'S, 6 and 7 511 "
for partial summary judgment. Defendant Cardio
Ventures is a New: York LLC whichyprovides physical

. 3
thérapy services in New York. 1It's managing
member 1is defendant James Cardéne who.is a Florida’
re;iéént. Défendant Alan Swiedler a New York
resident is also a member of the company and its
attorneys. Plaintiffs Leonard Gartner and

defendant Andrienne Edelstein were divorced in

Florida in 2007 after nine years of marriage.
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During the marriage Gartner purchased a 4.045
s
percent membership interest in Cardio. 1In an
amended final judgmént of dissolution of marriage
dated Novémber 3, 2010, the Florida 16th circuit
court found that Gartner's membership interest in
Cardio was a marital asset and it was divided
equa;ly between Gartner and Edelstein. After the
' ' of _ _ ‘ LA
amended final judgmeng/dlssolutlon of marrlgge was
issued,. Ehe parties engaged in post judgment AN
mediation and on February 11, 2011, the parties.
executed é written mediation settlement agreemernt
wherein Gartner and Edelstein voluntarily agreed
that the membership interest in C?rdio was a
mafital asset and was to be equally divided
between tﬁem. The agreement stated ——_the
agreemeht states that 1if the Cafdio shares could
. as o [,Wﬁ
not be transferred to Egelste1n>,the parties agree
that they intend fd, Edelstein shall receive the
net benefits of the Cardio transfer. By writteﬁ
reqﬁest dated March 25th, 2011, Gartner reqdested
that Cardio transfer one half of his mémbership
interest to Edelstein.  In writing dated April
l1st, 2011, the majority of the mémbership interest
approved the request. On.October 4, 2012, Gartner

commenced the instant action. Tﬁ? gravamen of the
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complaint is that the membership interest was not
transferable because the company did not have a
vaiid operating agreement which provided for such
transfer. Gartner relied on Section 4 of the
subscription agreement that states that the

11}
subscriber agrees quote not to transfer or assign
/

this agreement or any interest herein:'end quote

in that the subscriber agrees not‘to sell assignes,
tranéfer or dispose of the membership interest
acquired ' ;
reguired unless such action complies with any L(Wﬁ
applicable laws of is exempt from such laws.

Howevér, Section 4 by its terms only prohibits
Gartner's unilateral dispoSal of his 'interest in

the subscription agreement itself which is not at

issue here. It explicitly contemplates disposal

of the membership interest whith is at issue here

: complies M
as long as such disposal appfies with applicable L‘

Subscription C’nq
laws. Moreover, Section 7(I) of the State

agreement states that any document representing
' .a legend L WA
the membership interest must bearyaiteging stating

that unauthorized transfers or assignments are
) . . Thus, t o
voided ab initio. Pees the subscription agreement

S ! L&A
clearly contemplate the possible sale or transfers
/

of membership interestSand does not support L
/

Gartner's motion for summary judgment?® There are
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some questions of fact as to whether the parties
executed a valid operating agreemeﬁt. Gartner
avers
refers that he never received a sgpy of an [,F‘
operating agreement and never signed one as
required under the subscription agreement.
However, this does not change the outcome here.
The operating agreement clearly authorizes certain
transfers of membership interests. But even if
there is no valid operating agreement, New York's
LLC law Section 603 provides for the transfer of
membership interest. Thereforas the transfer is
permissible. This is clear even given the high
standard for summary judgment motion. A party for
summary judgment is required to make a prima facie
showing that it is entitled to jldgment as a
matter of law by.providing sufficient evidence to
eliminate any material issues of'fact from the
case. Wingrad versus New York University Medical
Center 64 NY 2d 851. The party opposing the
motion must demonstrate the existence 6f a factual
' .y trial ' Lwm
issue requiring the £¥yex of the action, Zuckerman
v City of New York 49 N.Y.2d 55} at 562. M

Accordingly, with regard to motiog sequence
number 5 by plaintiff Gartner, this motion is

denied in part and granted in part. That portion
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2 that seeks declaration that the purported transfer
3 of part of his membership interest in Cardio to
4 Edelstein is nuil and void is denied. With regard
5 to that portion of the plaintiff's motion that
6 seeks dismissal a@ggf-Cardio's first counterclaim l/“*
7 which seeks recission of his sUbscript;on
8 agreement on the grounds that he failed to sign an
9 operating agreement, Gartner argues that this
10 claim is untimely. This portion of the motion is
11 granted and that counterclaim is‘dismissed. The
12 subscription agreement was signed by Gartner in
and _ ' ‘ . L
(13 1999 im the counterclaim asserted in 2011 is well
14 beyond the six year statute of limitations set
15 forth in CPLR 213. Moreover, the_counterclaim
fails ‘ ' L
16 etarms to allege any fraud that might have tolled
17 the limitations period.
18 With regard to motion sequence number 6
19 defendant Edelstein moves for partial gummary
20 judgment. Again this motion is granted in part
21 and denied in part. That portion of the motion
22 that seeks summary judgment dismissing Gartner's
23 third cause of action which seek;Sa declaration
24 that the transfer of his interest in Cardio to
25 Edelstein is void is granted. Except as set forth

26 above the transfer is valid.
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;

Accordingly, Gartner's third cause of action
is dismissed. With regard to that portion of the
motion that seeks dismissal of Gartner's second
cause of action wherein Gartner feeks a
declaration that Cardio has no ef%ective operating
agreement, the motion is denied. Although
Edelstein may prevail on this point, ultimately
the court is not able to state that she has met
the standard for summary judgment and that no
questions of fact remain. That portion of the
motion in which Edelstein seeks summary judgment
on her third counterclaim which seeks the net
benefits of the transfer of th; cardio shares

the

pursuant tq/settlement agreement in the event that

the shares cannot be transferred is denied as

L

moot., &iven that this court has determined that
v

:
the shares can be transferred. That portion of

this motion ef—+this—metien in which Edelstein Lﬂb\

seeks summary judgment on her third and fourth

affirmative defenses which state respectively that

the complaint should be dismissed pursuant to the

full faith and credit clause and on the ground of
In t

res judicata is also denied./ Fhis portion in her

motion Edelstein does not specify why ach cause

‘

of action should be dismissed, but rather makes

(wm
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only the L(“A

general statement that these are basis for
dismissing the complaint. That is insufficient.
With regard to motion sequence number 7 by
the Cardio defendants which include Cardio
Ventures, Cardone and Swiedler, this motion is
granted in part and denied in part. Cardio moves
for summary judgment dismiésiné Gartner's first,
sgcond, third and fourth causes of action. Taking
them in order.Gartner's first cause of action
seeks access to Cardio's books agd financial
infqrmation. Cardio's motion to ;ismiss this
claim is granted. At this point discovery is
complete and a note of issue was filed. Any
information in these books or financial records
could have been caughf in the discovery process.
_ ‘ . now _ _ . Z;V“
This claim is we+ moot and the motion to dismiss

is granted. Gartner's second cause of action

seeks a declaration that cardio has no.effective
| A e Wt Lw
operating agreement. As~§54aax9%92?»Edelstein's

motioq,this portion of Cardio's motion for summary
judgment is denied. Gartner's third cause of
action seeks a declaration that the transfer of
. -
s [ wo L Lm

Gartner's shares is invalid. wit

Edelstein's motion,, Fhis portion of Cardio's LM
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moticn for summary judgment is granted and this
claim is dismissed. Gartner'sifourth gause of
action is for negligent misrepresentation that
Cardio and the individual defendants falsely
represented to the Florida court that the shares
could be transferred. This port{on of Cardio's

3

motion is granted. Given the court determination
that the transfer was valid, this cause of action
should be dismissed since it is premised on
Gartner's underlying assertion that the transfer
is not transferable under New York law. Cardio
also seeks summary judgment on its own fourth,
fifth, sixth and eleventh affirmative defenses.
The first three of these affir@ative défenses are
for full faith and credit judicial notice and
collateral estoppel. This portion of the motion
is denied. Cardio asserts only generally that
this court musf recognize and enf?rce the Florida
judgment and should not relitigate issues
originally litigated in Florida. However, Cardio
does not adequately specify which issues it refers
to or the manner in which it seeks enforcement of
the judgment. The central issue here 1is whether
the shares in Cardio can be transferred to

Edelstein which is an issue that the Florida court

“
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be _ ) ' i
stated should,decided in New York, and which has
been addressed in the instant motions. Cardio has
not set forth any additional grounds to suppo;t
these portions of its motion. Cardio also seeks
summary judgment on its 1llth affirmative defense
third counterclaim and first cross claim. These
all arise from its concern that it will be exposed
to multiple liébility with respect to the shares
of Cardio that are at issue beiween Gagtner and
Edelstein. As such it seeks a determination of
those parties rights to such shares under CPLR
Section 1006. However, these concerns and_claims
arel:ln%g moot in light of this coﬁrt's Lwm
determination that the shares may be transferred
to Edelstein uhder New York law and in accordance
with the directive of the Florida matrimonial
court and the parties settlement agreement. As
such these portions of the motion are denied as
moot.

As for the request by both Edelstein and the |
Cardio defendants for attorney”’s fees gnd costs
addressed today, that portion of their motion is
denied. However, the court notes that plaintiff's

counsel was among those who asserted to this court

<
that if the transfer issue 1s resvlved the parties
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would - be able to resolve the remaining issues.
Although the court is unwilling to state today
that plaintiff's litigation has reachea the point
of being frivolous and for the purposes of
harassment, a claim for attorney's fees may be
appropriate if counsel continues down this path.
In that light, all counsel are a&ain strongly
urged to make every effort to settle this action
and finally counsel are reminded that the next
conference in this case has been scheduled for
October 16th, 2013, at 11:30 A.M. Thank you.

MR. SWIEDLER: Thank you, your Honor.

MR. BUCKLEY: Thank you, your Honor.

MR. ZIMMER: Thank you, your Honor.

Certified to be a true an# accurage

transcript of the original stenographic
notes.
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