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Respondents Bong Yu, May Yu, Raymond Yu, and Catherine Yu submit this 

memorandum of law in opposition to petitioner Patrick K. Yu's verified petition for judicial 

dissolution of Moklam Enterprises, Inc. ("Moklam") pursuant to New York Business 

Corporation Law ("BCL") Section 1104-a and the common law of New York, and in support of 

their cross-motion to dismiss the petition pursuant to CPLR 404(a), 3211(a)(3), and 3211(a)(7). 

PRELIMINARY STATEMENT 

Petitioner is a minority shareholder in Moklam, a corporation which his parents, Bong 

and May Yu, purchased in the early 1980s and use as a vehicle for funding and expanding their 

family real estate business. Bong and May Yu turned Moklam into the successful business that it 

is today with the assistance of their two other children, Raymond and Catherine. Petitioner, who 

owns shares in the company only through gifts from his parents, has never contributed to 

Moklam's success. He has never participated in Moklam's management, never worked at the 

company as an officer or employee, and never invested any money in the company. To the 

contrary, he has repeatedly indicated his disdain for and disinterest in the Yu family business. 

Petitioner has never been more than a passive minority shareholder whose stake in Moklam is 

solely the product of his parents' generosity. His family members have extended their goodwill 

towards petitioner time and again, retaining him as an outside lawyer for an insignificant portion 

of their legal work for various family entities — less than 5% of which was for Moklam — when 

he was unable to secure a steady source of income, and lending him large sums of money to fund 

his lavish lifestyle. 

The petition proves that no good deed goes unpunished. Petitioner brings these claims 

now not because he has been "oppressed," but to coerce respondents into paying him more than 

the mutually agreed value of his shares under Moklam's shareholders' agreement. Petitioner 
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attempts to raise the specter of minority shareholder oppression by wildly exaggerating ordinary 

family disagreements and routine business conduct, but his status in Moklam and respondents' 

treatment of him is the same as it has ever been. These claims fail for numerous reasons. 

First, petitioner's claims under BCL § 1104-a should be dismissed because he does not 

have standing under the statute. BCL § 1104-a allows the owners of more than 20% of all 

outstanding shares "entitled to vote in an election of directors" to move to dissolve a corporation 

on various grounds (none of which are applicable here). While petitioner owns approximately 

26 percent of outstanding shares, he does not have the right to vote any of those shares, pursuant 

to a stock pledge agreement with the company that he signed on June 1, 2005. That agreement, 

and its subsequent amendments, grants Moklam a first priority security interest in his shares in 

the company as collateral for three loans Moklam has made to him. While petitioner has paid the 

principal and interest on two of those three loans — only after Moklam was forced to bring suit to 

enforce them — one loan is still outstanding, and petitioner's shares are still pledged.' Because he 

has no right to vote these shares, he has no standing to bring a dissolution action under BCL § 

1104-a. 

Second, petitioner's claims for dissolution should be dismissed for an equally compelling 

reason: he has failed to make a prima facie showing of oppressive conduct, and cannot justify 

that the drastic remedy of dissolution is appropriate under the circumstances. The petition 

provides no evidence that it was reasonable for petitioner to expect, at the time he was gifted his 

shares, that he would participate in the management of Moklam or be employed by Moklam. 

The allegations concerning petitioner's exclusion from the management of the company are 

undermined by the clear provisions of Moklam's shareholder's agreement, which specified that 

1 
Petitioner's obligations under the two loans he repaid have not been fully satisfied, however, as the parties 

have a dispute concerning the amount of reasonable attorneys' fees due under the loan documents. 

2 
64042816 
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petitioner would not be a manager, an officer or director of the company, and restricted 

petitioner's ability to transfer or dispose of his shares. 

Petitioner's claim that his expectation that he would have the "right to obtain financial 

benefits from the corporation" was frustrated is baseless. Nothing has eliminated petitioner's 

right to receive financial benefits from ownership of his shares. While respondents no longer 

retain petitioner as one of several outside attorneys, they were and are under no obligation to do 

so, and it was not reasonable to expect that they would extend this courtesy indefinitely. 

Although petitioner handled some routine landlord-tenant matters and similarly straightforward 

work for various family entities over the years, less than 5% of his overall work was for 

Moklam. And petitioner has never been an employee of Moklam. 

Petitioner's contention that he is entitled to dividends is similarly baseless. The decision 

to issue dividends is wholly within the discretion of the board of directors of the company. 

When Moklam has issued dividends, petitioner has received his pro rata share. Moreover, 

Moklam first issued dividends in 2000, years after petitioner became a shareholder or allegedly 

became "involved with the family business." Moklam last issued dividends in 2008, well before 

petitioner alleges his dispute with his family members began. Consequently, petitioner cannot 

have a reasonable expectation that he would regularly receive dividends. 

Moklam is an ongoing, profitable business. Dissolution would be grossly unjust to 

Moklam's other shareholders, who — unlike petitioner — have dedicated their time, energy, and 

funds into making Moklam the successful business it is today. 

Disappointment, frustration, and hurt feelings are ordinary parts of life for most of us; the 

courts are not where we should turn to ameliorate them. 

3 
64042816 
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STATEMENT OF FACTS  

The petition overstates petitioner's involvement with Moklam and ignores petitioner's 

role in the deterioration of his relationship with his family. In fact, petitioner has had little to do 

with Moklam or any of the family businesses, except for when he sought assistance from his 

family to rescue him from his self-inflicted financial predicaments. 

A. 	Petitioner Served as an Outside Attorney 
Primarily for Other Family-Owned Entities 

Moklam was incorporated in 1982 by individuals unrelated to the Yu family. Moklam, 

under the ownership of its original shareholders, purchased the building located at 622 Broadway 

in Manhattan. (BY Aff. ¶ 4.)2  A fire significantly damaged the building, and Moklam's original 

shareholders sold the corporation, including the building, which was its sole asset, to Bong Yu 

and May Yu. (Id.) In the early 1980s, Bong and May significantly renovated 622 Broadway to 

make it habitable and two married family friends became shareholders of Moklam to help 

finance the renovations. (Id.) 

Over almost 35 years, respondents have dedicated their lives to Moklam and the other 

family-owned entities. Bong and May Yu started the family business. (RY Aff. ¶ 3.) Raymond 

and Catherine Yu always planned to join the family business, and formally began working for 

Moklam when they graduated from college in 1990. Before that, they also worked for the family 

business during summers and weekends. (RY Aff. ¶ 3.) They have gradually assumed 

responsibility for the day-to-day management of Moklam and the family business. (RY Aff. 

6.) Additionally, Raymond and Catherine Yu, unlike petitioner, have purchased shares in 

2 
Citations in the form of "Ex. 	" refer to exhibits attached to the Affirmation of Phillip A. Geraci. 

References to "IF " are to paragraphs of the Verified Petition, attached as Ex. 1. Citations in the form of "RY Aff. 
" refer to the Affidavit of Raymond H. Yu, attached as Ex. 2. Citations in the form of "BY Aff. ¶ " refer to 

the Affidavit of Bong Y. Yu, attached as Ex. 3. Citations in the form of "JC Aff. Ex. 	" refer to exhibits attached 
to the Affirmation of Jonathan D. Cogan in Support of Petition for Dissolution served with the petition. 

4 
64042816 
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Moklam, buying all of the shares owned by the two family friends in 1996 at a purchase price 

equal to $10,000.00 per share. (RY Aff. ¶ 7.) 

Petitioner, on the other hand, never showed an interest in joining the family business. 

(RY Aff. ¶ 4; BY Aff. ¶ 3.) He developed a taste for extravagance and a sense of entitlement at a 

young age, and constantly needed his parents to bail him out of financial and other difficulties. 

(RY Aff. 4[{ 5; BY Aff. ¶ 10.) Time and time again, petitioner's parents indulged him. 

Petitioner's original career goal was to secure a position at a prestigious law firm. (RY 

Aff. ¶ 11; BY Aff. ¶ 12.) In the early 1990s when Raymond and Catherine were already working 

at Moklam and for the family business, petitioner was attending Notre Dame Law School. (BY 

Aff. ¶ 12.) Contrary to petitioner's allegations, his decision to attend law school was not a point 

of contention between him and his family. His father always knew that petitioner was not 

interested in participating in the family business, and his parents never intended for him to "take 

over" the family business because they did not think he had the capabilities to do so. (BY Aff. ¶ 

11.) Petitioner's parents assisted him financially during law school. (BY Aff. ¶ 12.) 

Petitioner's legal career did not begin successfully. He was unable to find steady 

employment at any law firms. (RY Aff. ¶ 11; BY Aff. ¶ 13.) Petitioner asked his father to bail 

him out yet again by providing him with legal work. Bong Yu agreed to provide petitioner with 

some legal work as a favor, but did not want to employ him as in-house counsel because 

petitioner had no interest in working for the family businesses long-term, and because Bong 

hoped that petitioner would be able to cultivate his own client base and to find independent 

success in his chosen career. (RY Aff. ¶ 11; BY Aff. ¶ 13.) 

Petitioner was retained as an outside lawyer, and was not hired as in-house counsel for 

Moklam or any of the family-owned entities. (RY Aff. ¶ 11-12; BY Aff. ¶ 14.) From 1995 to 

5 
64042816 
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2005, petitioner handled a small portion of various family-owned entities' landlord-tenant cases 

and other matters of similar complexity. (RY Aff. ¶ 12; BY Aff. TT 14-15.) Almost all of the 

work petitioner handled was for family-owned entities other than Moklam, and petitioner would 

rely on another firm to oversee his work. (RY Aff. ¶ 12; BY Aff. ¶ 14.) Less than 5% of the 

work petitioner performed over the years was for Moklam. (RY Aff. ¶ 16.) Petitioner and 

respondents had fee agreements similar to those that the family companies had with other outside 

attorneys. (Ex. 4.) Petitioner rented and paid for office space from the family-owned entities for 

his legal practice until he moved his law office to a different location. (Ex. 5.) 

In or around 2005, petitioner decided he no longer wished to be an attorney and instead 

sought to become a real estate appraiser. (BY Aff. ¶ 15.) He worked at Grubb & Ellis for three 

years, and did not work for Moklam or any other family-owned entities during that time. (Id.) 

After leaving Grubb & Ellis, petitioner was unemployed for approximately two years. (Id.) 

Around 2010, petitioner again asked his family for help because of financial troubles, and 

respondents, purely out of consideration for his new difficulties, began to use him again as an 

outside lawyer for landlord-tenant and work of similar complexity. (BY Aff. ¶ 16; RY Aff. 

15.) This continued until 2015. (BY Aff. ¶ 16; RY Aff. ¶ 15.) 

Petitioner's work for Moklam and other entities during this period was no different than 

his work from 1995 to 2005. Like before, petitioner usually hired another law firm to oversee 

his work. (BY Aff. ¶ 16; RY Aff. ¶ 15.) Petitioner did not participate in the management of the 

company, but acted as an outside lawyer to Moklam and other family entities. Also like before, 

the vast majority of the legal work petitioner performed was for family-owned entities other than 

Moklam. From 1998 through 2015, respondents paid petitioner an aggregate of $738,823.57 for 

6 
64042816 
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his legal work for the various family-owned entities; only $33,194.67, or less than 5%, was for 

work he performed for Moklam. (RY Aff. ¶ 16.) 

B. 	Respondents Developed Moklam into the Success It Is Today 

In contrast to petitioner's minimal work for Moklam as an outside attorney, respondents 

have devoted their professional lives to developing Moklam into a successful company. 

Respondents put in years of hard work to rehabilitate 622 Broadway and obtain suitable and 

stable commercial tenants, renovating the building in the early 1980s, 1999, and 2016. (BY Aff. 

¶ 6; RY Aff. ¶ 8.) From the time Moklam was acquired through the 1990s, Moklam operated at 

a loss or was minimally profitable. (BY Aff. ¶ 4; RY Aff. ¶ 7.) Whenever there were profits, 

respondents reinvested them into the company. (BY Aff. ¶ 9; RY Aff. ¶ 8.) Although they have 

worked to build Moklam since 1990, Raymond and Catherine did not draw any salary from 

Moklam until 2004, and have forgone salaries during periods when Moklam's cash flow was 

tight. (RY Aff. ¶ 8.) 

In 1999, respondents determined that it would be best to substantially vacate the building 

and renovate it in order to attract more stable commercial tenants. (Id.) Moklam obtained new 

tenants, but it faced significant vacancies when the dot-com bubble burst and in the aftermath of 

the September 1 1 th  attacks, when some of its tenants went out of business. (Id.) Moklam 

subsequently entered into a lease in 2004 with Best Buy, which remains the building's marquee 

tenant. (Id.) Moklam was not spared by the 2008 financial crisis, and lost a significant retail 

tenant at the time. (Id.) But through respondents' hard work, Moklam's business has now 

flourished despite difficult economic times and it is more profitable than ever. (RY Aff. ¶ 9.) 

Historically, respondents have used the profits from Moklam to acquire other real estate 

interests in addition to 622 Broadway. (BY Aff. ¶ 8.) Moklam also made arm's length, interest-

bearing loans to other family-owned entities as well as to petitioner. (BY Aff. ¶ 22; RY Aff. ¶ 

7 
64042816 
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23; Ex. 6; Ex. 8; Ex. 9.) Moklam's plan has been to acquire another commercial building similar 

to 622 Broadway — a very expensive proposition today in Manhattan. (RY Aff. ¶ 40.) Because 

of this plan, and because past financial difficulties have taught management to take a 

conservative approach, Moklam has been building its cash reserve. (Id.) 

C. 	Petitioner's Acquisition of Shares in Moklam 

During the 1980s and 1990s, Bong and May Yu periodically made small gifts of their 

shares in Moklam to each of their children, including petitioner. (BY Aff. ¶ 18; RY Aff. ¶ 21.) 

They structured Moklam as the primary vehicle through which they would share their legacy 

with their children. (BY Aff. ¶ 8; RY Aff. ¶ 21.) Raymond and Catherine Yu, who had been 

actively involved in Moklam and its management since 1990, purchased the shares of the non-

family investors in Moklam in 1996. (BY Aff. ¶ 5; RY Aff. ¶ 7.) Petitioner never purchased any 

shares of Moklam or invested any of his own money in the company. (BY Aff. ¶ 9; RY Aff. ¶ 

7.) 

Despite petitioner's disinterest in the family business and lack of contribution to its 

success, Bong and May Yu still wanted to include petitioner's branch of the family in their estate 

planning. (BY Aff. ¶ 20; RY Aff. ¶ 21.) They were worried, however, about petitioner's 

spendthrift and irresponsible nature. In 2000, prior to the parents' establishment of grantor-

retained annuity trusts to distribute their remaining shares, the parties executed a shareholders' 

agreement for Moklam, establishing the shareholders' rights and expectations, and restricting 

each shareholder's ability to transfer shares. (JC Aff. Ex. A § 3.) Bong and May Yu would not 

have gifted their shares to Patrick without such restrictions. (BY Aff. TT 20-21; RY Aff. ¶¶ 21-

22.) At that time, Bong Yu owned 31 Moklam shares, May Yu owned 26 shares, Raymond Yu 

and Catherine Yu each owned 24.5 shares, and petitioner owned 14 shares. (JC Aff. Ex. A § 2.) 

8 
64042816 
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The provision of the shareholders' agreement concerning the shareholders' ability to 

transfer shares is section 3.1 which states that: 

No Shareholder shall sell, assign, transfer, pledge, give, bequeath or otherwise in 
any manner encumber or dispose of, directly or indirectly, any Stock (or any 
interest therein), or the stock certificate or certificates issued with respect to any 
Stock, now or hereafter at any time owned by any such Shareholder, except that 
Stock (or any interest therein) owned by a Shareholder may be: (i) to the extent 
permitted under applicable law, pledged as collateral in connection with any loan 
or other financing obtained by the Corporation; (ii) transferred by a Shareholder 
to a child or grandchild of such Shareholder, either directly or in trust; and (iii) 
transferred as may be specifically permitted by this Agreement or as may be 
consented to in writing by the holders of not less than sixty-six (66%) percent of 
the total number of outstanding shares of Stock. 

(Id. § 3.1.)3  The shareholders' agreement provided that shares of the company could be 

transferred to non-parties (i.e., non-family members) only under certain circumstances. (Id. § 5.) 

Specifically, before a shareholder can transfer shares to any third party, the company and other 

shareholders have the right of first refusal to purchase the shares at an agreed price of $10,000.00 

per share. (Id. § 5.4.) If a shareholder attempts to dispose of his or her shares in violation of the 

shareholders' agreement, the price would be set at $5,000.00 per share. (Id. § 5.9.) These 

transfer restrictions were specifically directed at petitioner, because respondents feared that 

petitioner's repeated financial crises would lead him to try to sell his shares to outsiders. (BY 

Aff. If 20; RY Aff. If 22.) 

Moklam's shareholders' agreement also identifies the directors and officers of the 

company. (JC Aff. Ex. A § 8.1.) Respondents were named as the directors of the company. (Id. 

§ 8.1(a).) The agreement provided that shareholders would vote their shares to elect Raymond 

Yu president, Bong Yu vice president, Catherine Yu secretary, and May Yu treasurer. (Id. 

8.1(b).) Moklam's shareholders' agreement memorializes the parties' intent that petitioner 

3 
This provision was amended in 2003 to allow the transfer of shares to a spouse, and lower the consent 

provision for share transfers to 51%. 

9 
64042816 
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would hold no management or other role in the company. Petitioner agreed to these terms, and 

executed the agreement. (Id.) 

D. 	Moklam Lent $900,000 to Petitioner 

Moklam has lent petitioner $900,000.00 in order to bail him out of his various financial 

difficulties over the years. (RY Aff. ¶¶ 23, 25, 27; Ex. 6; Ex. 8; Ex. 9.) On June 1, 2005, 

Moklam agreed to lend petitioner $600,000.00 in exchange for a Secured Promissory Note at an 

interest rate of 5.5% per year to assist him in the purchase of his home in Scarsdale. (RY Aff. ¶ 

23; Ex. 6, p. 1.) In connection with that loan, petitioner signed the stock pledge agreement. (RY 

Aff. ¶ 24; Ex. 7.) 

Under that agreement, petitioner pledged his shares to Moklam as security for his loan, 

and during the pendency of the agreement he is not entitled to exercise any voting or consensual 

rights related to his shares, or receive and retain any dividends, distributions, or interest payable 

on his shares. (RY Aff. ¶ 26; Ex. 7 § 3.) The stock pledge agreement was to terminate upon the 

full repayment of the Secured Promissory Note. (Ex. 7 § 11.) 

Petitioner originally made payments on this loan, but ran into additional financial 

difficulties when he and his wife commenced divorce proceedings in 2011. Petitioner asked his 

family members for financial assistance again, and Moklam made two additional loans of 

$150,000 each to petitioner, as reflected in two Demand Secured Promissory Notes. (RY Aff. TT 

25-27; Ex. 8; Ex. 9.) These notes were due upon demand or January 31, 2036, whichever came 

first, and cannot be prepaid. (RY Aff. TT 25-27; Ex. 8, p. 1; Ex. 9, p. 1.) They have substantially 

identical provisions to the Secured Promissory Note. The stock pledge agreement was amended 

to pledge petitioner's Moklam shares as security for these two additional loans. (RY Aff. 7 26-

27; Ex. 10.) The stock pledge agreement will not terminate until all three loans have been repaid 

in full. (Ex. 10.) 

10 
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Given petitioner's financial difficulties, respondents did not demand payment under the 

Demand Secured Promissory Notes or call a default under the Secured Promissory Note. (RY 

Aff. ¶ 29.) This forbearance was not because of any agreement petitioner entered into with his 

father, but because of respondents' desire to help petitioner. (BY Aff. TT 22-23; RY Aff. 7 29-

30.) Bong Yu had no authority to modify the promissory notes. (BY Aff. ¶ 22; RY Aff. ¶ 30.) 

Only Raymond Yu, as President of Moklam, was authorized to modify loans from Moklam, such 

as the promissory notes, pursuant to the terms of the shareholders' agreement. (JC Aff. Ex. A § 

11.) Nor did anyone ever inform petitioner that the loans would be forgiven as part of his 

inheritance, or that his share in Moklam or the family-owned entities was worth $60 million. 

(BY Aff. ¶ 23; RY Aff. ¶ 10.) 

1. 	Petitioner Defaulted on the Loans 

Petitioner moved out of the family residence on 38th street in Manhattan in 2005. During 

petitioner's divorce he began experiencing financial difficulties because his wife had been his 

family's primary wage earner. (BY Aff. ¶ 25.) Petitioner asked his parents for financial 

assistance again, and suggested to his father that he needed approximately $500,000 a year to 

live in the style to which he had become accustomed. (Id.) Unable to provide such an 

astronomical allowance, Bong suggested that petitioner could sell his shares in the family-owned 

entities, and offered $3 to $4 million for them in an attempt to help petitioner. (Id.) Bong 

suggested staggering these payments over several years to avoid negative tax consequences. 

(Id.) This was a generous mark-up of petitioner's shares in Moklam, which have an agreed-upon 

value of $10,000 per share and carry significant transfer restrictions, and of his shares in other 

family-owned entities. (Id.) Nevertheless, petitioner rejected the offer. (Id.) 

Respondents provided other forms of financial assistance to petitioner. Petitioner sought 

to refinance the mortgage on his house in Scarsdale, hoping to use the proceeds from the 
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refinancing to pay for his living expenses; however, no lenders would provide him with a 

mortgage because of his lack of income. (BY Aff. ¶ 26.) Petitioner asked his father to act as a 

guarantor. (BY Aff. ¶ 27.) Bong agreed on the condition that petitioner enter into a surety 

agreement, to ensure that he would not waste the proceeds of the refinancing. (Id.; Ex. 11.) This 

agreement placed certain restrictions on petitioner's ability to sell his home and his use of the 

funds from the refinancing, limiting him to using that money to pay for his children's education 

and various expenses related to the home. (BY Aff. ¶ 27; Ex. 11 § 5.) 

Petitioner asked to move back to the family building on 38th street multiple times after 

his divorce, demanding that Bong and May Yu vacate their residence in the building. (BY Aff. 

7 28-29.) Petitioner's three children told their grandparents that they preferred to stay in 

Scarsdale, and respondents believed that petitioner's four-person family would be unable to fit in 

the one bedroom apartment Bong and May resided in at 38th street. (Id.) Accordingly, 

respondents asked petitioner to remain in his home in Scarsdale. Petitioner refused to listen, and 

sold his house in breach of the surety agreement with his parents. (BY Aff. ¶ 30.) 

2. 	Moklam Issued Notice of Breach and Called the Loans Due 

In 2015, petitioner obtained a new job as general counsel of East Coast Abstract, Inc., a 

real estate title company. (RY Aff. ¶ 32.) By that point, petitioner had been divorced for 

approximately four years. Given his influx of capital from his new job and the improper sale of 

his home, respondents decided that it was time for petitioner to repay some of the debts he owed. 

(RY Aff. ¶ 33.) On July 9, 2015, Moklam sent petitioner a notice informing him that he was in 

default of the Secured Promissory Note and demanding payment of one of the Demand Secured 

Promissory Notes. (Id.; JC Aff. Ex. E.) Moklam did not demand payment under the other 

Demand Secured Promissory Note and it remains outstanding. (See RY Aff. ¶ 33.) From July 
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2015 through the end of that year, respondents attempted in good faith to negotiate a settlement 

of these debts with petitioner, but those negotiations failed. (RY Aff. ¶ 34.) 

At the beginning of 2016, petitioner filed a summons with notice against respondents, 

Moklam, and other family-owned entities, seeking dissolution of those companies and other 

relief. (RY Aff. ¶ 35.) Knowing settlement discussions were at an end and that they had to 

resort to legal recourse to enforce their rights, respondents filed their own lawsuits. (RY Aff. 

36.) On January 13, 2016, Moklam filed a motion for summary judgment in lieu of complaint 

seeking payment of the two loans Moklam called due in July. (Id.) The parties fully briefed the 

motion, but before oral argument, petitioner agreed to pay the principal, interest, and collection 

charges on those two promissory notes in full, as well as reasonable attorneys' fees as required 

under the notes. (RY Aff. ¶ 37; JC Aff. Ex. 0.) While petitioner disputes the amount of 

reasonable attorneys' fees that should be reimbursed, the fact that petitioner owes reasonable 

attorneys' fees is not in dispute. (RY Aff. ¶ 37; JC Aff. Ex. 0.) Moklam's request for attorneys' 

fees was hardly the shocking event alleged in the petition (It 39) — to the contrary, petitioner 

agreed to pay reasonable attorneys' fees and costs under the terms of the promissory notes. 

E. 	Petitioner's Books and Records Allegations 

Petitioner has made several requests to examine the books and records of various family-

related entities. On May 28, 2015, he sent a request to review the books and records of Moklam 

and other family entities. (JC Aff. Ex. D.) Respondents provided the annual profit and loss 

statements and balance sheets for Moklam and other entities for 2014. (JC Aff. Ex. U; JC Aff. 

Ex. V, p. 2.) 

On August 19, 2016, petitioner sent another request, seeking an extremely burdensome 

array of books and records from various family-owned entities, including Moklam. (JC Aff. Ex. 

Q.) This letter requested more than 17 different categories of documents from Moklam. 
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Moklam objected to the burdensome and improper nature of this request, but agreed to provide 

petitioner with the annual profit and loss statement and balance sheet for 2015 when they became 

available.4  (JC Aff. Ex. V; JC Aff. Ex. W.) Petitioner revised his request on September 15, 

2016. (JC Aff. Ex. R.) On September 23, 2016, Moklam answered petitioner's revised requests, 

and agreed to provide the information petitioner is entitled to under the BCL, as well as its 

governing corporate documents to avoid unnecessary litigation. (JC Aff. Ex. Z.) Moklam has 

provided petitioner with a list of its shareholders, its annual balance sheets and profit and loss 

statements for 2013 to 2015, as well as its governing corporate documents. The BCL does not 

require that any additional documents be provided to a shareholder.5  

Respondents' affidavits make clear that petitioner does not have a monopoly on hurt 

feelings in this bitter and unfortunate family dispute. But none of those unfortunate 

circumstances justify the extraordinary remedy of dissolving a successful corporation. 

ARGUMENT  

The BCL provides that "[t]he holders of shares representing twenty percent or more of 

the votes of all outstanding shares of a corporation . . . entitled to vote in an election of directors" 

may seek judicial dissolution of a company if the "directors or those in control of the corporation 

have been guilty of illegal fraudulent or oppressive actions toward the complaining shareholders" 

or if the "property or assets of the corporation are being looted, wasted, or diverted for non- 

4 
Although not required by law, Moklam also provided petitioner with the annual profit and loss statement 

and balance sheet for 2013. (JC Aff. Ex. X.) 

5 Petitioner also makes various allegations concerning Guard Hill Estates, LLC, 33 East 38th Street, LLC, 
and the surety agreement he signed with his parents. Those allegations are irrelevant to whether he was oppressed 
as a shareholder of Moklam, and are the subject of other pending litigations. They need not be addressed here. 
Similarly, petitioner's allegation that he was somehow oppressed by Yuco Equity having filed a lawsuit against him 
on outstanding loans, and then voluntarily dismissing that litigation is meritless. Yuco Equity withdrew that 
complaint prior to discovery starting in earnest — no documents were produced, no depositions were held, and no 
motions were made. Besides being irrelevant, any expenses related to that litigation were minimal. 
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corporate purposes by its directors, officers or those in control of the corporation." BCL § 1104-

a. Under the common law, dissolution is appropriate only when "the directors or those in control 

of the corporation are looting the corporate assets to enrich themselves at the expense of the 

minority shareholders; continuing the corporation solely to benefit those in control; or that the 

actions of the directors or those in control has been calculated to depress the capital of the 

corporation in order to coerce the minority shareholders to sell their stock at a depressed 

price." Shapiro v. Rockville Country Club, 2 Misc. 3d 1002(A), at *4 (N.Y. Sup. Ct. 2004). 

These actions must be egregious, and the proof required to establish a claim for dissolution is 

greater than that required to sustain a claim for corporate waste. Id. at * 5. 

Dissolution is a drastic remedy and should be used only "as a last resort." In re Nunziata 

v. Village Chapels, Inc., No. 4205/2013, 2013 WL 4028426, at *3 (N.Y. Sup. Ct. July 25, 2013); 

see In re Ng, 174 A.D.2d 523, 526 (1st Dep't 1991); Muller v. Silverstein, 92 A.D.2d 455, 456 

(1st Dep't 1983). It is well settled that "[t]he appropriateness of an order of dissolution pursuant 

to Business Corporation Law § 1104-a 'is in every case vested in the sound discretion of the 

court considering the application.'" In re DiMaria v. JIM Pizza Corp., No. 006859/2011, 2011 

WL 6296051 (N.Y. Sup. Ct. Nov. 28, 2011) (quoting In re Fancy Windows & Doors Mfg. Corp., 

244 A.D.2d 484 (2d Dep't 1997)). Prior to ordering dissolution, the court "must consider 

whether it is the only means by which the complaining shareholders can reasonably expect to 

receive a fair return on their investment or whether it is reasonably necessary to protect their 

rights and interests." Gimpel v. Bolstein, 125 Misc. 2d 45, 49 (N.Y. Sup. Ct. 1984); BCL § 

1104-a(b). 

A petition in a special proceeding like this one must be accompanied by "competent 

evidence raising a material issue of fact. Therefore, the court in which the proceeding is initiated 
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will apply summary judgment analysis and absent a factual issue requiring a trial, will summarily 

dismiss the petition." In re Horning v. Horning Constr., LLC, 12 Misc. 3d 402, 411 (N.Y. Sup. 

Ct. 2006) (internal citations omitted). Although a motion to dismiss is generally decided on the 

allegations of the petition, "allegations consisting of bare legal conclusions, as well as factual 

claims inherently incredible or flatly contradicted by documentary evidence are not entitled to 

such consideration." Caniglia v. Chi. Tribune-N.Y. News Syndicate, 204 A.D.2d 233, 233-34 

(1st Dep't 1994) (internal citations omitted). Respondents in a special proceeding may move to 

dismiss the petition pursuant to CPLR 404(a). A motion to dismiss should be granted under 

CPLR 3211(a)(7) where "the plaintiff has not stated a claim cognizable at law" or where "a well-

pleaded cognizable claim is flatly rejected by the documentary evidence." Basis Yield Alpha 

Fund (Master) v. Goldman Sachs Grp., Inc., 115 A.D.3d 128, 134-35 (1st Dep't 2014). 

Similarly, a motion to dismiss should be granted when "the party asserting the cause of action 

has not legal capacity to sue." CPLR 3211(a)(3). 

POINT I 

PETITIONER'S CLAIM FOR DISSOLUTION UNDER 

BCL § 1104-A SHOULD BE DISMISSED BECAUSE HE LACKS STANDING 

Petitioner's claims should be dismissed because he has no standing to bring a petition for 

dissolution pursuant to BCL § 1104-a. A shareholder may bring a claim under BCL § 1104-a 

only if he or she possesses more than 20% of all outstanding shares "entitled to vote in an 

election of directors." When those shares are pledged and unable to be voted, they cannot be 

used to satisfy the 20% standing requirement of the statute. See Matter of TDA Industries, Inc., 

240 A.D.2d 262, 262 (1st Dep't 1997) (trustees of pension and profit sharing plan lacked 

standing to bring a petition for dissolution where the plan was amended to eliminate pass through 

voting rights of the equitable owners of its shares). This is the case even if the elimination of the 
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right to vote those shares was done to deprive petitioner of the ownership interest necessary to 

maintain a claim for dissolution. Id. at 262-63. 

Courts have similarly held that individuals unable to vote do not have standing to bring 

claims under BCL § 1104-a in the context of professional corporations. Fromcheck v. 

Brentwood Pain & Medical Services, P.C., 254 A.D.2d 485, 486 (2d Dep't 1998). In 

professional corporations, individuals outside of the relevant profession may acquire shares by 

operation of law, such as through inheritance. Pursuant to the BCL, however, non-professional 

individuals may not vote those shares. BCL § 1511. The Fromcheck court held that "[b]ecause 

the petitioner is thus not entitled to vote in an election of directors, there is no basis upon which 

the petitioner can establish the prerequisites necessary for her to present the instant petition 

insofar as it relates to the dissolution of the Brentwood corporations." Fromcheck, 254 A.D.2d 

at 486; see also Bernfield v. Kurilenko, No. 143202010, 2010 WL 11475537, at *1 (N.Y. Sup. 

Ct. Dec. 15, 2010) ("Since plaintiff was not entitled to vote in an election of directors, there was 

no legal basis upon which plaintiff could establish the prerequisites necessary to present a 

petition for the dissolution of the subject P.C."). 

While petitioner holds more than 20% of the outstanding shares of Moklam, he pledged 

his shares to Moklam as collateral for the three loans he received from the company. (Ex. 7 § 1; 

Ex. 10.) Pursuant to that agreement, petitioner agreed that he "shall not be entitled to exercise 

any voting and/or consensual rights and powers relating or pertaining to the [petitioner's shares] 

or any part thereof for any purpose. All such voting and other rights and powers relating to the 

[petitioner's shares] shall be deemed assigned and transferred by [petitioner] to [Moklam] 

effective as of the date hereof and shall be vested in and exercisable by [Moklam] at all times 

throughout the term of this Agreement." (Ex. 7 § 3(a).) This agreement was amended also to 

17 
64042816 

FILED: NEW YORK COUNTY CLERK 02/24/2017 02:51 PM INDEX NO. 656611/2016

NYSCEF DOC. NO. 42 RECEIVED NYSCEF: 02/24/2017

22 of 29



include petitioner's shares as collateral for the two 2011 Demand Secured Promissory Notes. 

(Ex. 10.) The stock pledge agreement terminates when the promissory notes have been fully 

paid — and they have not been fully paid. Petitioner has repaid the principal, interest, and 

collection charges on two of the Notes, but attorneys' fees due on those notes are still 

outstanding, and the August 2011 Demand Secured Promissory Note is still owed in full. 

Accordingly, petitioner is not entitled to vote his shares in Moklam. 

As petitioner does not have standing under BCL § 1104-a, his claim must be dismissed. 

POINT II 

PETITIONER'S CLAIM FOR DISSOLUTION 

FAILS BECAUSE HE HAS NOT BEEN OPPRESSED 

Petitioner claims his family members have oppressed him, while the truth is that they 

have shown him only generosity. He is unhappy with the value of his shares set in the 

shareholders' agreement that he negotiated, and asks the Court to rewrite the terms of the parties' 

contract. Petitioner accuses his family members of dangling a sword over his head, but the 

opposite is true: petitioner threatens to destroy respondents' life work unless they pay him a price 

he demands. That is minority shareholder extortion, not majority oppression. 

Petitioner makes four claims of oppressive conduct: 1) respondents stopped utilizing his 

services for legal work; 2) respondents stopped paying dividends in 2008; 3) petitioner was 

excluded from participating in the operation of Moklam; and 4) respondents did not fully comply 

with his books and records request. Petitioner's remaining claims relate to other entities and 

actions irrelevant to his status as a shareholder of Moklam, and need not be addressed here. 

Regardless, none of petitioner's claims are valid. And even if they were, none constitute 

oppressive conduct under the BCL or the common law sufficient to justify dissolution. 
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A. 	Petitioner Cannot Show Oppressive Conduct under BCL § 1104-a 

Even if petitioner had standing under the BCL, his claims would fail because he has not 

alleged and cannot prove oppressive conduct. It is well settled that a minority shareholder is 

"oppressed" under BCL § 1104-a "when the majority conduct substantially defeats expectations 

that, objectively viewed, were both reasonable under the circumstances and central to the 

shareholder's decision to join the venture." Matter of Burack, 137 A.D.2d 523, 526 (2d Dep't 

1988) (citing Matter of Kemp & Beatley (Gardstein), 64 N.Y.2d 63 (1984)). Whether these 

expectations are reasonable is determined on a case by case basis. Id. This is an objective 

analysis, as "judicial dissolution is not authorized simply because: 'the parties no longer get 

along. Judicial dissolution is only authorized in New York where there is evidence of conduct 

which fair-minded people would find objectionable. To hold otherwise and to suggest that 

section 1104-a authorizes dissolution without such a showing would, in fact, authorize 'at will' 

dissolutions. That, as a basis for corporate dissolution, does not exist in New York.'" In re 

Rosen, 102 A.D.2d 855 (2d Dep't 1984) (internal citation omitted). Indeed, "[m]ajority conduct 

should not be deemed oppressive simply because the petitioner's subjective hopes and desires in 

joining the venture are not fulfilled. Disappointment alone should not necessarily be equated 

with oppression." Kemp, 64 N.Y.2d at 73; see also Matter of Brach, 135 A.D.2d 711, 712 (2d 

Dep't 1987) (holding that allegations of dissatisfaction with management do not support a 

finding of oppressive action). 

Viewed objectively, none of petitioner's alleged "expectations" are reasonable. 

Petitioner's allegation that he has been excluded from the management of Moklam is directly 

contradicted by the plain language of the shareholders' agreement that he signed. Courts 

generally uphold parties' memorialization in shareholders' agreements of their expectations 

concerning management and other corporate governance issues. Kemp, 64 N.Y.2d at 72 
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("Shareholders enjoy flexibility in memorializing these expectations through agreements setting 

forth each party's rights and obligations in corporate governance.") (internal citations omitted). 

And the Moklam shareholders' agreement is clear: petitioner would never be an officer or a 

director of the corporation. Sections 8.1(a) and (b) require the shareholders to vote their shares 

to elect respondents — not petitioner — to these positions. (JC Aff. Ex. A § 8.1.) Moreover, even 

before this agreement, petitioner never participated in the management of the company. The 

allegation that he had an objectively reasonable expectation to participate in Moklam's 

management is fiction. 

Nor is it objectively reasonable for petitioner to expect that he would be entitled to 

receive a perpetual stream of legal work from Moklam.6  Even in-house employees — which 

petitioner was not — have no reasonable expectation of being continually employed by a 

company. Matter of Schlachter, 154 A.D.2d 685, 685 (2d Dep't 1989) ("Since [petitioner's 

husband] was employed prior to the acquisition of the petitioner's stock ownership and was an 

employee at will, the petitioner could have had no reasonable expectation that he would continue 

to be employed.") (internal citation omitted). After graduating law school, petitioner worked as 

an outside lawyer to Moklam and other family-owned entities, not even as an at-will employee. 

(RY Aff. ¶¶ 11-12, 14-16; BY Aff. IN 14, 16.) He never had an employment agreement with 

Moklam, and less than 5% of the legal work he performed for the family business was related to 

Moklam. (RY Aff. ¶ 16.) Petitioner had fee agreements with the family-owned entities like any 

other outside attorneys. (Ex. 4.) He had to rent office space from the family-owned entities for 

his law firm until he found his own space. (Ex. 5.) In 2005, petitioner stopped working as an 

outside attorney for five years to pursue another career and for other personal reasons. (RY Aff. 

6 
Nor does petitioner's minority stake in Moklam entitle him to any legal work from other family-owned 

entities. 
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¶ 14; BY Aff. ¶ 15.) When that effort failed and he ran into financial trouble, his family 

provided him with legal work on the same terms as before to help him. (RY Aff. ¶ 15; BY Aff. 

16.) 

Petitioner's purported belief that he is entitled to dividends from Moklam is equally 

baseless.7  The "mere fact that a closely held corporation may have substantial liquid assets, and 

a stockholder has personal financial problems totally unrelated to the corporation do not, in and 

of themselves, state grounds for judicial dissolution within the meaning of the BCL . . . or at 

Common Law . . . ." Matter of Dubonnet Scarfs, Inc., 105 A.D.2d 339, 343 (1st Dep't 1985). 

Moklam first issued a dividend in 2000, well after petitioner acquired his shares. Consequently, 

it cannot be stated that dividends "were central to [petitioner's] decision to join the venture" 

when he first accepted his gifted shares in Moklam. Kemp, 64 N.Y.2d at 73; Burack, 137 A.D.2d 

at 526. Moreover, a "declaration of dividends is generally within the discretion of the Board of 

Directors and `[absent] allegations of fraud, bad faith or dishonesty on the part of the directors, 

their judgment in withholding dividends from the stockholders will be regarded as conclusive.'" 

Muller, 92 A.D.2d at 455. Moklam has not issued dividends to any shareholders since 2009 — 

petitioner has not been unfairly excluded. (RY Aff. ¶ 40.) Moklam is building a cash reserve for 

valid business reasons, including insurance against another economic downturn, and to acquire 

7 	
Nor can petitioner make a case that he objectively expected to be able to sell his shares for some nebulous 

"economic benefit." Moklam's shareholder's agreement states that "[n]o Shareholder shall sell, assign, transfer, 
pledge, give, bequeath or otherwise in any manner encumber or dispose of, directly or indirectly, any Stock . . ." 
except as set forth in the agreement. (JC Aff. Ex. A § 3.1.) The agreement allows transfer to a non-party only after 
the stock is first offered to the corporation and the other shareholders for the agreed-upon value of $10,000.00 per 
share. (Id. § 5.4.) Moreover, petitioner is unable to transfer his shares at this time anyway because they are pledged 
under the stock pledge agreement. (Ex. 7 § 3.1(d) ("Pledgor shall not have the right to sell, transfer or assign, 
directly or indirectly, all or any portion of the Pledged Collateral, or to enter into any contract or agreement with 
respect to the sale, transfer or assignment of all or any portion of the Pledged Collateral.") Petitioner, who signed 
these agreements, was well aware that he could not transfer his shares while pledged and for other than the 
agreement-provided value. 
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another commercial building like 622 Broadway. (Id.) The Court should not disturb that 

judgment. 

Moreover, petitioner's allegations concerning dividends fail for a more fundamental 

reason — he is not entitled to any dividends at this time pursuant to the stock pledge agreement. 

Section 3(b) of that agreement states that petitioner "shall not be entitled to receive and retain 

any dividends, distributions and interest payable on or with respect to" his Moklam shares until 

the loans are paid in full. (JC Aff. Ex. A § 3(b).) Petitioner's assertion that Moklam has 

oppressed him by failing to pay him dividends that he has no right to receive is untenable. 

Finally, petitioner's allegation that respondents have oppressed him by denying him 

access to books and records or by failing to observe corporate formalities has no basis in law or 

in fact. Courts have held that similar allegations do not justify the drastic remedy of dissolution 

— even if true. Orloff v. Weinstein Enterprises, Inc., 247 A.D.2d 63, 67 (1st Dep't 1998) ("while 

[plaintiff] may have been excluded from some board meetings and denied access to corporate 

books and records, we find, as a matter of law, that such conduct fails to rise to a level entitling 

plaintiff to [judicial dissolution]"); Brickman v. Brickman Estate At the Point, Inc., 253 A.D.2d 

812, 813 (2d Dep't 1998) (same); Matter of Farega Realty Corp., 132 A.D.2d 797, 798 (3d 

Dep't 1987) (same); Gimpel, 125 Misc. 2d at 54 ("the failures to hold shareholders' meetings . . . 

or to allow [plaintiff] access to stock ledgers may all have been improper, but do not, 

individually or collectively, constitute oppressive conduct such as would justify dissolution"). 

But in this case, petitioner has not been denied access to the books and records, and has in fact 

been given access to more information than is required by law. (RY Aff. ¶ 42.) 

Consequently, petitioner has not alleged any actionable oppressive conduct under the 

BCL that would justify the extraordinary remedy of dissolution. 
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B. 	Petitioner Has Not Alleged Corporate Waste or 
Mismanagement Required for Common Law Dissolution 

Petitioner's common law claim for dissolution fails because the pleading requirements 

are even more stringent. To state a claim for dissolution under the common law, petitioner must 

show that "the majority shareholders and/or the corporate officers or directors [are] looting the 

corporation and violating their fiduciary duty." Matter of Candelwood Holdings, Inc., 124 

A.D.3d 775, 775 (2d Dep't 2015) (quoting Matter of Sternberg [Osman], 181 A.D.2d 897, 897-

898 (1992)); In re Quail Aero Service, Inc., 300 A.D.2d 800, 802 (3d Dep't 2002); Bruan v. 

Green, No. 654208/2015, 2016 WL 4539488, at *8 (N.Y. Sup. Ct. Aug. 31, 2016) (denying the 

motion to dissolve the corporation because "[i]t is clear that, in the rare cases in which courts 

have recognized a claim for common-law dissolution, the persons responsible for managing the 

corporate affairs have misused their position to divert to themselves a significant portion of the 

company's assets. No such conduct is alleged here."). Petitioner makes no allegations of looting 

or diversion of assets. All petitioner alleges is that "the extremely limited information the Yu 

Family has provided raises serious questions about the management and operation of these 

entities, and whether corporate assets are being improperly used to benefit the Yu Family 

shareholders at Patrick's expense." (If 45.) This does not constitute "sufficient factual detail that 

the shareholders in control have been looting the company's assets at the expense of the minority 

shareholders . . . ." Ferolito v. Vultaggio, 99 A.D.3d 19, 28 (1st Dep't 2012); Tanna v. Lentini, 

No. 102690/2012, 2013 WL 1283756, at *5 (N.Y. Sup. Ct. Mar. 18, 2013) (dismissing common-

law dissolution claim because it was not alleged with sufficient factual detail). Moreover, even 

if this was sufficient factual detail — and it is not — petitioner's allegations have no merit, as 

addressed above. Accordingly, petitioner's claim for common-law dissolution must be 

dismissed. 
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By: 
Phillip A. Geraci 
Zheng (Jane) He 

250 West 55th Street 
New York, NY 10019 
Tel: (212) 836-8000 
Fax: (212) 836-8689 
phillip.geraci@apks.com  
jane.he@apks.com  

CONCLUSION 

For the foregoing reasons, respondents request that the Court deny the petition for 

involuntary dissolution and grant such other and further relief as the Court deems just and 

proper. 

Dated: February 24, 2017 
New York, NY 

ARNOLD & PORTER KAYE SCHOLER LLP 

Michael S. Bullerman 
70 West Madison 
Chicago, IL 60602 
Tel: (312) 583-2438 
Fax: (212) 836-8689 
michael.bullerman@apks.com  

Attorneys for Respondents 
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