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Proceedings
( 1 THE COURT: The Court has before it the matter
2 of Harvey Barrison versus D'Amato and Lynch, et al., index
3 ll 108580 of 2011. This is Motion Segquence Number 2 and
4 Motion Sequence Number 3. Motion Sequence Number 2 is a
5 motion to dismiss by defendants, Motion Sequence 3 ig, I
6 think, a motion to stay discovery pending my decision and
7 order on the motion to dismiss., So we have that for the
8 record.
9 Pleage, counsel, entexr your appearances for tﬁe
10 record. For the plaintiff,
11 MR. RUSSOTTI: Philip Russotti, appearing for
12 the plaintiff Mr, Barrison. Good morning,
13 THE COURT: For the defendc;:lnt .
14 MR. WILLIAMS: Good worning. James Williaws and
15 Ravindra Shaw, from Jackson Lewig, on the behalf of the
16 ‘defendant.
17 THE COURT: Thank you. Ckay, counsel, this is
18 your wmotion to dismigs. I read the record here, I read
19 all the papers. Yoﬁ took me to my word when I said where
20 are all the othexr partners or attorneys in the firm and
21 where are their affirmationg. And thank goodness you
22 didn't give me 54, but gave me c¢logse, Why should I grant
23 your wmotion to dismiss?
24 MR. WILLIAMS: Well, Your Honor, let me first
25 describe the reasgon for the motion. And that is that this
~-J. L.M. -~
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'f | 1 ig a failure by the plaintiff to state a viable c¢ause of
2 action., Instead he hag relied upon legal conclusiong
3 which are contradicted by documentary evidence,
4 Documentary evidence being the complaint in this matter,
5 the partnership agreement which applies and all of the
6 written docﬁmentation that wag subnmitted. And you know
7 how much hds been submitted in this case.
8 THE CQURT: Just so I have for the recoxd, this
9 is a preanswer wotion to dismiss?
10 MR, WILLIAMS: Yeg, it is, Your Honor.
11 There is a, contrary to what plaintiff has
12 alleged in his complaint, a controlling unambiguous
13 document which defines the rights of the parties and also
14 prevails over the allegations that the plaintiff has
15 included in his complaint. He seeks in his complaint the
16 dissolution of a law firm and accounting.
17 THE COURT: Shouldn't I on a wotion to dismiss
18 assume that all the facts alleged are true and give him
19 the benefit of the doubt and just let it go and --
20 MR. WILLIAMS: Well, the documentary evidence
21 here ip totally contrary to the allegations that ére in
22 the complaint. You have, for example, the very first
23 reason for dismissal is that you have a document that
24 clearly provides the mechaniam for the dissolution of a
25 firm., I think that Your Honor has acknowledged that
~J. .M, -
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[ 1 previously.
2 THE COURT: There are only two people. Even if
3 you congider Mr. Barrison a general partner, the only two
4 people that can actually dissolve this firm are Mr.
5 D'Amato and Mr. Lynch.
6 MR. WILLIAMS: For argument sake I undexstand,
7 but T'm not c¢onceding he's a general partner,
8 THE COURT: For arguwent sake, that branch of
9 the seeking a dissolution.
10 ‘ MR, WILLIAMS: There is an agreement, itt's
11 controlling, It provides'for only a limited number of
12 people, two people, who could dissolve the firm, Mr,
13 Barrison is not one of them. That's not unambiguous, it'se
14 very cleax, it's controlling and it prevails. Pursuant to
15 the Partnership Law, which would be partnerships Article
16 74, and the law ag interpreted, that you cannot get an
17 accounting without a dissolution ocdqrring fivst.
18 In this case Mr, Barrison is in no position to
19 ask for a dissolution of this firm because there are only
20 two people who are in a position to do so.
21 THE COURT: Unless he withdraws. Unlessg he
22 decides to withdraw. Then the sell paragréph kicks in
23 then.
24 MR. WILLiAMS: But the igsue is the law is very
25 ¢lear, you canmnot get an accounting without the
-J. LM, -
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’ 1 digsolution. I mean, if it was triggered by just
2 withdrawal then that wouldn't apply. That law has been
3 interpreted by the courts.
4 THE COURT: So what you're saying, if I find
5 that he has no right to dissolve the partnership, the
6 accounting portion has to go also?
7 MR. WILLIAMS: Absolutely, Your Honor.
8 THE COURT: We're still at a pleading stage
9 though, it's not gummary judgment, correct?
10 | MR. WILLIAMS: Yes, but the documentary evidence
11 ig so clear, the existing documentation is so clear on
(- 12 this issue, without getting to the others yet,'that if you
13 only have two people when they dissolve, and the courts
14 have basgically said, you don't get an accounting without a
15 | digsolution, you donit have the standing to do it.
16 THE COURT: Okay.
17 MR. WILLIAMS: There is in addition to this, so
18 that the record is complete, we have taken the position
19 " that he is by definition a nonequity partner, and as such
20 is not entitled to an accounting.
21 Now, that is based, again, on that agreement.
22 The agreement, I refer the Court respectively to Paragraph
23 5, ié very clear gaying he doesn't have those rights given
24 the capacity that he served in., If that waasn't sufficient
25 enough, we now have a record by counsel. And in the

-J. LM, -
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1 complaint itself that confirmg that he did not have the

2 regquisite participation in the management of the £irm.

3 You have to have that in order to be found an equity

4 partner entitled to an acdounting.

5 He has, through counsgel, adwitted that he did

6 not participate in the management of the firm., If you

7 were to look at his complaint, he states in Paragraph 6

8 that only Mr. Lynch could assign new clients and matters,
9 That ounly Mr, Lynch set his compensation., That only Mr.
10 Lynch, in Paragraph 5, managed the firm, In Paragraphs 6
11 A, 6 B, 6 C and 6 D, he says that only Mr, Lynch

12 maintained exclusive posgession of all the assets of the
13 partnership and all the partnership bocks and records.

14 Now, i1f there is anything clear and anything

15 elge that he did to that firm was, one, administrative in
16 || nature and, two, wag given to him to keep Mr. Barrison

17 busy, Now, remember how we got here Tirst? We got here
18 first because there was this action brought saying all of
19 the things that I have just sald acknowledging that he

20 didn't manage the firm but that Mr. Lynch did these things
21 exclusgively and obviougly had the ability to do it.

22 He has not worked one hour for the firm since we
23 set up all of those procedureg, since we get up off-site
24 procedures, How he was goling to do this and going to do
25 that, not one hour. The man brought it upon himself.

-3, LM, -
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{' 1 He's an individual who was working 700 hours and 300 hours
2 through the mid-point of this year. Remember what he was
3 saying, which is inconsisgtent with his position here, is
4 that it's all Mr. Lynch bécause Mr. Lyanch runs the firm,
5 S0 all of those elements when you put that
6 together now, how does he respond teo this? He responds to
7 this by saying, yeah, but, you know, you have to lock at
8 K-1s, tax returns and the fact that I was held out as a
9 partner. We have c¢ited in our brief that there is law
10 very clear that that is not controlling and that is not
11 determinative,
12 II THE COURT: Those are factors to loock at, yes.
13 There is the indicia of partnership has to be looked at.
14 MR, WILLIAMS: If yvou look at the K-1s and
15 that'g the documentary evidence that has been attached
16 here as well, you would have to acknowledge, as he would,
17 that, firat of all, it's his fedeval K-1 when you look at
18 the amount of capital contributed to the firm, zero,
19 blank, nothing. When you lock at his New Jersey K-1,
20 where a firm is instructed to enter the partner's
21 percentage of capital ownership, blank, zero, nothing. ‘If
22 you look at his New York K-1 where the firm is instructed
23 to enter the capital contributed during the year in terms
24 of casgh and property, it's blank, it's zero.
25 | So even if one were to look at those K-1g they

-J,L.M, -
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(. 1 can't carry the way that he's trying to ascribe to it,
2 And, quite frankly, the courts have held that you have two
3 separate applications of law. It's not a tax law as we
4 pointed out in our papers, it‘*sg a situation where you
5 can't make a partnership because yout‘re required to make a
6 partnevship out of the requirements by the IRS to do
7 certain things,
8 THE COURT: Because that changes every day or --
9 MR, WILLIAMS: The point ig --
10 THE COURT: If they get thelr act together it
11 can change rather quickly, okay.
i2 MR, WILLIAMS: That is not sufficient for the
13 purposes that he is trying to establish here.
14 So, we have a gitunation where 1lt'g clear he
15 doesn't have any management in the firm. Where he has,
16 it's acknowledged by a written agreement, that he is not
17 gomeone who has all of these interests that he now says.
18 If you look at the documentation that he's relying upon,
19 even if he was able to do that, despite the court rulings
20 to the contrary, that that does not support his claim in
21 any way.
22 Now, you've already pointed out, rightfully,
23 that we have submitted a number of affidavits. These are
24 people on the same level with this gentleman. They have
25 clearly stated that they knew full well what they were and
“ -J, LM, -
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! 1 they acknowledged it., You might also consider the fact
2 that there isn't one affidavit by any partner supporting
3 thig gentlewan, it's totally to the contrary. He didn‘t
4 .‘ even plead in his complaint, by the way, if I haven't
é mentioned it, he hadn't made such contributions oxr had
6 guch interest, The whole issue is I don't get the work
7 any more,
8 I think that I have gummed up the reasons and
9 rationale and I think that they are very clear and I think
10 that the gquidepost points here to the road to dismissal
11 i very clearly. Thank you.
12 I THE COURT: Thank you. Mr. Ruasotti,
13 MR, RUSSOTTI: Yeg, thank you, Your Homor. What
14 we've heaxd is a recitation of the substance of their
15 " argument ., What is confronting the Court --
16 THE COURT: This is not a summary judgment
17 motion, T picked that up on your papers, This is
18 l purely --
19 MR, RUSSOTTI: A 3211t {(a)} looks at the four
20 corners of the complaint, construes it as liberally as
21 l posgible, giving the plaintiff every benefit of the doubt,
22 THE COURT: Absolutely.
23 MR, RUSSOTTI: Our other branch of the motion_is
24 that it geeks dismissal on the basis of documentary
25 evidence, which is what I would like to address now, and

~J. LM, -
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3 1 that's what I think that the fundamental issue is before
2 the Court at thias point.
3 THE COURT: Okay.
4 MR. RUSSOTTILI: The test -- well, first of all,
5 the only documentary evidence that I see that they have
6 gubmitted is the agreements signed between the D'Amato and
7 Lynch and the affidavits, that is what they have
8 subnmitted.
9 1| THE COURT: The attorney affidavits,
10 MR, RUSSOTTI: The attormey affidavits. The
11 cage that we cited Fontanetta lst Depaxtment case, sets
12 forth the test about whether or not the documents
13 submitted are sufficient under the documentary evidence
14 part of the motion to dismiss as follows: "Documentary
15 evidence must resolve all factual issues as a matter of
16 law and conclusively digposes of the plaintiff's claim,"
17 Now, I don't gee, with all due respect} how this agreewment
18 can be said to do that in this case for the following
19 reasong --
20 THE COURT: I looked at wmy record that we had,
20 the transcript that we had in here, and I had a lot of
22 questions about the agreement that is at ilssue here. You
23 l | know, one of the points that I picked up on when I reread
24 the record or transcript was that, you know, the
25 partnership agreement talks about Mr., D'Amato and Mr.

| ~J.L,M, -
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] | 1 Lynch in one area, éne agpect and then refers to general
2 partners in another asgpect, So, I mean, in a senge, does
3 that mean that there is consideration that there wmay be
4 other general partnerg and not just Mr. D'Amato and Mr.
5 Lynch? What is clear, though, in that agreement, there is
6 just no way around it, is that only Mr. D!'Amato and Mr,
7 Lynch can dissolve the firm, that's it. Therxe is no
8 other -- there is no ambiguity there. It says it right in
9 Paragraph 2, I think,.
10 MR. RUSSOTTI: 1I'm aware of that, Your Honor.
11 But two things, number one --
{~ 12 THE COURT: Paragraph 1, I'm sorxy, Paragraph 1.
‘ 13 ‘ MR. RUSSOTTI: I'm aware of that. But there is
14 two things, one factual and one is a legal matter that I
15 want to address.
16 The factual matter is that Mr. Barrison is also
17 geeking an accounting for profits and losses for the time
18-“ that he was there. That agreement also contemplates the
19 right to withdraw, That anybody can withdraw. Mr.
20 Barrison can withdraw and get that accounting for the
21 . profitg. 8o it's not just digsclution.
22 THE COURT: Provided that he's deemed a general
23 partner,
i | 24 MR. RUSSOTTI: Correat, ultimately.
25 ' THE, COURT: Right. If he's not -~
“ . ~J. LM, -
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t 1 MR. RUSSOTTI: But today we're not here to
2 decide that. Today we're only here to decide did he make
3 a sufficient pleading.
4 ll THE COURT: I'm glad you touched on that point
5 becauge that'e exactly what I want to ask you next on that
6 question, I don't mean to cut you off because thia has
7 ~ been ~- I looked at this case and I looked and looked
8 really hard and it only dawned on me after I read it for
9 the gecond time, I'wm looking at the complaint here and it
10 aggerts one cause of action for dissolution and
i1 adcounting. I looked at each allegation set forth in this
12 complaint and particularly Paragraph 4, Four, all of
13 Pﬁragraph 4 that lists or sgets forth all of the
14 allegations supporting his claim for dissolution and
15 accounting. Those allegations, correct me 1f I'm wrong,
18 rely only on the financials, K-1s, taxes, tax returns,
17 social security tax, Medicare tax, unincorporated business
18 tax, that's what it says. That's what is alleged here,.
19 There is nothing in this complaint, in the four
20 corners of this complaint setting forth any indicia of
21 partnership., In other words, nothing in there alleging
22 that he had any control over D'Amato and Lynch's businesgs,
23 Nothing in the cowplaint alleging that that plaintiff has
24 no ownership interest in the partnership. Nothing in the
25 four corners of the complaint that says that he shares in
H
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! 1 the profits and losses of the partnership, okay? There is
2 nothing in the four corners of the complaint that
3 alleges -- this is all allegations now., Thig is what Mr,
4 Williams pointed out,
5 Any allegations of capital contributions, it
6 doegn't have to be money because we know that capital
7 contribution does not necessarily have to be cash, it
8 could be other contributions. So that 1f you're jﬁst
9 relying on the financial information alone in the four
10 corners of the complaint, unless you're going to tell we
1L that I misread this or I didn't xread gomething in here, I
12 don't see any allegations in here of any of the factors
13 that I look for in terms of determining whethexr or not Mr.
14 Barrigon ig a partner or was a general partner of D'Amato
15 and Lynch. This ig where we're at. This is why I
16 questioned Mr, Willgams. We're at the pleading stage, not
17 gumtary judgment, which I totally agree with you when you
18 raised in your argument this is not sgummary judgment, this
19 is pleading. I don't have the pleadings here for that.
20 That's what I wanted to ask you.
21 MR. RUSSOTTI:; 0Okay. My response is pleadings
22 are supposed to be construed liberally,
23 THE COURT: Yes.
24 MR, RUSSOTTI: We dp not have to, I mean, the
25 cage law as to what the indicia of partnersghip that you
~J,L.M.-
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{ 1 I prove at trial, for instance, what would_be charged té the

2 jury does not -- all of those elements don't have to be

3 pled., What has to be pled is that he was a partner.

4 That's the c¢laim. Those indicia are going to be evidence
5 that is going to be given to the jury or given to Your

6 Honor at the appropriate time,

7 THE COURT: But that's exactly why when you

8 plead something 1ike that it givee the defendant, the

9 advergary, the opportunity to examine those allegations

10 and make a decision whether ox not, okay, the allegations,
11 they go back, they check it, they check these allegations
12 and they gaid, "You know what? He's right." Or go back
13 and say, you know, be able to then fight a battle in a

14 senge, be able to addresgs the allegations rather than
15 fighting a ghost fightexr here, Because they are now

16 pointing out to me in their papers, look, right in the .2,
17 roman numeral IX, "We didn‘t do anything.® There is no
18 allegationg here at all in the four corners of the
19 complaint for anything of --
20 MR. RUSSOTTI: What I'm saying is those
21 allegations are not necessary in a complaint; that's what
22 T'm gaying. All that is necessary in a complaint is that
23 he plead that he was a partner, which he has done. And
24 he's pled certain indicia of partnership. I don't think
25 that there is any requivement that he plead as a matter of

~J.L.M. -
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[ 1 pleading, all of the indicia of partnership that are going
2 to be given to a jury or to Your Honor on a charge as to
3 | what has to be ultimately proved. You don't have to
4 prove, for insgtance, on a PJI whatever the PJI charge
5 might be to sustain a cause of action, you don't have to
6 prove all of those things.
7 THE COURT: You're absolutely right.
8 MR. RUSSOTTI: For instance, in a negligence
9 . case all you have to gay is the defendant was negligent.
10 And if I could just -- the place to then layout the
11 evidence that vou're going to gay about the negligence is
12 in a Bill of Particulars which comes later on.
13 THE COURT: The problemn with that argument is
14 that the documentary evidence that I have is the
15 partnership agreement, There is a document here in the
i6 report that poiﬁts out who the general partners are. Ittls
17 Mf. Lynch and Mr. D'Amato, period. 8o the question is
18 that the allegation of him saying that I'm a partner,
19 . okay, that's fine. That's an allegation that T have to
20 take as true on a 3211, But when there is a document that
21 says otherwisgse, you know what? That allegation is not
22 going to be strong enough for hiw to stand on any more.
23 MR. RUSSOTTI: I would like to address that
24 legally.
25 ' THE COURT: Okay,
~F,.L.M, -
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5' 1 MR, RUSSOTTI: The Fontanetta case discusses the
2 types of documents that are sufficient to be considered
3 documentary evidence to warrant dismlssal at this stage.
4 THE COURT: Right,
5 MR, RUSSOTTI: The cases they cite, they cite
6 four cases, Kasimato (Phonetic), Bronxville Knolls, 150
7 Broadway Assoclates and Crepin, I have thoge cases for
8 Your Honor and for the defense coungel. T would like to
9 hand up to ¥our Honor .
10 THE COURT: Pleage.
11 MR. RUSSQOTTI: These cases are the only cases
12 that have been found where documentary evidence has been
13 sgufficient to dismiss a cage. The unique thing .about all
14 l of these casges, Your.Honor, ig that the documentary
15 I evidence were signed by the parties who were involved in
16 the litigation, In the first case, 150 Broadway
17 Asgociates was a lease. The question was whether or not
18 when the litigation was brought, whether or not the lease
19 was gigned in theiy individual capacity or thelr corporate
20 || capacity. The lease was viewed and the parﬁies to the
21 litigation both signed the lease., The Appellate Division
22 held that the leasge provisions controlled and the
23 allegations in the complaint, which were contradicted by
24 the leage provisions, did not survive the documentary’

25 evidence of the lease because the litigants gigned the

" ~J. LM, -
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[ 1 lease.
2 In Crepin versus Fogarty, it was a deed. The
3 guestion wag whether or not there was an easement. The
4 deed established the easement. The parties to the
5 litigation were on the deed, they were parties to the
6 deed. 8o the deed was considered sufficient documentary
7 evidence to warrvant granting the motion.
8 i In Xnolls, the Knolls case, it was a mortgage
9 and a note, One of the parties attempted to assert a
10 claim against one of the other parties to the note
11 personally. But the note and the mortgage said that the
s 12 only recourse was agalnst the property which wag the
| 13 subject of the mortgage and the note. The litigants were
14 ! parties to the mortgage and the note. So the Court said
is the mortgage and the note is documentary evidence. You're
16 “ bound by that documentary evidence that you signed,
17 Finally Xasimato (Phonetic) dealt with a trust
18 agreement, where the two parties were co-trustees of the
19 trust. The plaintiff operated the trust, consented to
20 have property put intc the trust and then gought to change
21 the terws of the trust by having the co-trustee dismissed.
22 The Appellate Division 2nd Department said, "No, you
23 congented to the trust, You were named in the trust and
i 24 you're bound by that trust.®
25 There is no case that I found where documentary

~J,L,M. -~
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evidence has been sufficient to dismiss a complaint where
the party to the litigation did not sign it or did not
congent to it. Quite frankly,‘Your Honor, if you were to
hold that this contract, which was secret between D'Amato
angd ﬁynch and which Barrison never congented to, never
sligned and never knew about until this litigation, was.
sufficient documentary evidence to dismigs hig ¢laim, you
would be taking a step that no other court has taken that
I find no support for.

S0, that ig the issue ag a wmatter of law,
Whether oxr not a document not signed by a party can be
utilized against him to dismiss his claim. I suggest
there is absolutely no authority for that proposition,
Your Honor, and to do so, regpectfully, would be error.

Even if you were to consider the documentary
evidence as sufficient to bring up the issue, it does not
completely resolve the issues in the case becausge it's
contradicted by other evidence before the Court.

THE COURT: I'm listening.

MR. RUSSOTTI: It's contradicted by other
evidence before the Court that is signed by the defendant
Lynich,

First of all, the K-1s gpecifically state, and
Youxr Honor was aware of this before, that for 20 years he

wag ldentified asg a general partnexr. This is in direct

~J . bL.M. -
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/ 1 contradiction to the agreement., There is a box on the

2 K-is for limited partner.

3 THE COURT: Never checked.

4 MR. RUSSOTTI: Never checked, okay. With

5 regpect to the c¢laim of capital contributions, capital

6 contributiong were made every year. They submitted an

7 affidavit from an accountant explaining how they accounted
8 I for his profits. His profits, they determined what his

9 shared profits were every year. In one year they didu't
10 pay them out until the next year. They withheld those

11 profits for him until the next year. Where did they

12 H withhold them? They withheld them in their bank. Those
13 profits that were not paild out throughout the year were

14 contributions by him to the firm, to the management and to
15 |{ the running of the firm. Thoge were moneys that he was
16 entitled to that were kept by the firm and used by the

17 firm for thelr operating account. That is a capital

18 contribution.

19 With regpect to his ownership of the firm, this
20 and having a share of the profits, The New Jersey tax
21 || returng specifically say that he had a distributive share
22 of partnership income every year and it changed every
23 year,
24 THE COURT: I don't have a problem with that. I
25 understand in terms of us -- but those are all finance and

-J.L.M, -
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i 1 all financial documents that Mr. Willilams pointed out and
2 made a note to point out, that that's what you're relying
3 on in terms of that. And it is what it is at this point.
4 ' MR. RUSSOTTI: T don't mean to interrupt. But
5 what I'm saying is, that it contradicts what they're
6 saying is the documentary evidence, that he was only a
7 limited partnexr., This specifically says, we don't have to
8 " bring all the evidence to beaxr, only enough to show you
9 that that documentary evidence is not reliable to
10 conclusively establish the case to dismiss it at this
11 u point have.
12 THE COURT: Youxr point is with respect to your
13 verified complaint, you don't have to make those
14 allegations, And one of the points is when I brought up
15 the point about the partnership agreement, you'‘re saying,
16 look, it's signed by two individuals, not by wmy guy,
17 therefore, it can't be used. But whatrg interesting about
18 that is the difference between a 3211 and 3212 ig, also
19 ﬂ you need to gupport it. With.3212 you need to support it
20 with evidentiary proof in adwissible form.
a1 {f MR, RUSSOTTI: 3212?
22 THE COURT: <Corrxect, I don't believe, and I
23 haven't seen any casea that have the same reguirement for
24 on a 3211, that there has to be evidentiary proof in
25 admissible form. Because in that sense what's the
~-J.L.M,-
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{ 1 difference between 3211 and 32127
? MR, RUSSOTITI: - But the cases that talk about the
3 sufficiency of the documentary evidence and the cases I've
4 handed up to Your Honor, is that they have all been signed
5 by the party against whom, which is not the case here?
6 THE COURT: You're right,
7 MR. RUSSOTTI: Number two, these affidavits, the
8 cagas clearly say that affidavits are not documentary
9 evidence.
10 . THE COURT: You're right about that. I'm not
11 looking at the affidavits, I‘'wm looking at the agreement.
12 The cases, although they dealt with the individual signing
13 the document, these cases do not gay that you can't use a
14 document that wasn't signed by one of the -- .
15 MR. RUSSOTTI: There is no case that does.
16 That's my point. There is no case., Every case, if you're
17 going to use documentary evidence to say this conclusively
18 proves that your allegation in the complaint has been
19 conclusively resolved against you, you better have signed
20 that.
21 THE COURT: Itts not so much that, I'm not at a
22 pqint where I'm making any finding of fact in terms of
23 . what's going on.
24 MR. RUSSOTTI: Correct,
25 THE COURT: I'm looking at the sufficiency of
I ~J. L M-
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{ 1 the pleadings only.

2 MR. RUSSOTTI: Right,

3 THE COURT: Your posgition is, you don't have to
4 make those allegatione because first and foremost

5 ParagraphAa says at best, “In 1990 plaintiff became a

6 partner with the D & L law firm," that's it,

7 MR. RUSSOTTI: That's it.

8 THE COURT: Then that'as all you have, that's

9 your position?

10 MR. RUSSOTTI: As I say, I draw an analogy to

11 other typses of litigation, apecifically negligence, where
12 all you have to say is the defendant automobile struck me
13 and he was negligent in the operation of the automobile,
14 period, Later on you have to gilve particulars as to that,
15 and we haven't gotten to that stage yet. After the answer
16 and in the demand in the Bill of Particulars we
17 particularize the c¢laime in the comwplaint., But to dismise
18 the complaint now at this stage would be --

19 THE COURT: The thing is that if that were to
20 happen, and I'll give you a decision shortly, if that were
21 to happen there ig nothing to prevent you from serving

22 l another complaint.
23 MR, RUSSOTTI: I understand, But why go through
24 all this process? Why go through that process and then

25 when they know and, in fact, they have wmade the claim and

~-J.L.M, -
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i 1 they brought to the Court's attention what these factors
2 that ultimately will go to the jury, we've had discussion
3 about them, about what they are, it's all in the papers.
4 Mr. Barrison has submitted an affidavit as to his
B management participation in the fixrm. So, as a practical
6 |l matter, it's all here and it's all before the Court, To
7 say that you have to particularize that in the complaint I
8 think that, you know, thig is a question of form and not
9 subatance at this stage. I think that you're elevating
10 substance over form, which is the only thing that must be
11 looked at at this point in the proceedings.
i2 THE COURT: Thank you, Mr., Russotti,
13 MR. WILLIAMS: Your Honor, if I may, briefly may
14 I be heardr
15 " THE COURT: Right,
16 ‘ MR. WILLIAMS: First of all, what we're dealing
17 with here are mere conclusiong and they are totally
18 contradicted by the documentary evidence. We have already
19 II said that. I've heard nothing, nothing to the contrary.
20 The complaint that we have doesn't even plead an
21 agreement . In.fact, it talks about there isn't an
22 agreement. About this igsue of whether or not Mr.
23 Barrigon was required to be a signatory. We have c¢ited
24 the Epstein case which 1s a lst Department case, that
25 bagically held that the teruws of the firm's operating
” -J, L.M, -
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{ 1 agreement wag evidence of the fact that he never became an
2 equity member,
3 So, thig whole issue, we have thrown up a whole
4 group of red herrings here. We've thrown up issues about
5 the tax. We've thrown up, without really even explaining
6 why itt's zero and it talks about capital contribution or
7 interest in the firm. But keep in wind that we shouldn't
8 even get to that level because the standards are such that
9 you don't apply the requirements under the tax law to
10 determine whether a partnership exists.
11 There, asg I gtated, there is no evidence of a
12 partnership in the agreement. The documentary evidence,
i3 I've heard nothing here that says that that documentary
14 evidence wouldn't be controlling in this case and thgt
15 when it's applied, it requires dismissal. |
16 THE COURT: Okay, thank you. This is ny
17 decision and order with respect to this motion. ‘This isg a
18 difficult action. The Court is always, when attorneys and
19 partnerships have disagreementg and decide to litigate
20 them, it's always an unhappy situation in texms of coming
21 to the courthouse where lawyers always practice their
22 trade.‘ But in this case bexe, this is wmy finding and
23 decigion here.
) 24 ﬁith respect to the allegation of in Paragraph
25 3, "In 1990 plaintiff becamé partner of defendant D & L
~-J.5L.M, -
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{' 1 law firm," I'm finding that Mr, Williams made that point
2 there isg no allegation in the four corners of the
3 complaint of the partnership agreement. So that the
4 allegation thét he became a partner in 1890 ig based not
5 then on an agreement, but mugt be based on some other
G principle or gome other legal basig, Having said that,
7 that legal bagis then requires allegationg to an indicia
8 of partnership, because now you have to set forth or the
9 plaintiff hasg to set forth exactly how he became a partner
10 and what's the basis for that partnership allegation,
11 given that there is no allegation in hére of an agreeument.
12 8o, here the allegations that he did sét forth
i3 in Paragraph 4 all have to do with financials, K-1s, tax
14 returns, capital -- not capital contribution but
15 unincorporated business tax and the like. There are no
16 allegations whatgoever as to whether or not he exercised
17 control over D & L's business, Whether or not the
18 partnership agreement has him having a part of ownership
19 in the firm, There is no allegation whatscever that there
20 is, that he agreed, the plaintiff agreed to share profits
21. an& logses, There is also no allegationsg that he made
22 capital contributions at all., There is no allegation in
23 terms of other type of indicia that would give forth ox
24 support the basis of him saying that he's a partner of D &
25 L,
~J, EM, -
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f 1 Under those clrcoumstances and based on the fact
2 that this is a 3211 motion to dismiss, and putting that
3 aside for a second and locking at the partnership
4 agreement itself, and I know the argument that plaintiff's
5 coungel raises is that the partnership agreement shouldn't
6 !l be looked at because it's signed by only two individuals
7 and not the plaintiff in this case. I've already looked
8 at it in the sense that this is not a 3212 motion where
8 the motion has to be supported by evidentiary proof and
10 admissible form. It's a 3211 wmotion. The courts have
11 looked at documentary evidence, without putting any
12 imprimatuxr of whether or not it's evidentially admissible.
13 So, according to that I locked at the
14 partnershilp agreement and I see that there is no situation
15 where the plaintiff in this case isg able to dissolve the
16 firm. Only two people can dissolve the firm and that is
17 Mr. Lynch and Mr, D'Amato. That is clear. There is no
18 way around that. There is no ambiguity around that.
19 Having said that, I find based on a 3211 wotion,
20 failure to state a cause of an action and plaintiffis
21 failure to make what I find oxr what I believe are critical
22 allegationg in this complaint and not having made them,
23 I'm going to grant the defendant's motion to dismiss this
24 complaint. Of course the dismissal is granted without
25 prejudice, You have that decision and oxdexr for the
~-J.L.M, -
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i 1 record, counsel.

2 Coungelor, you're the moving party, please order

3 the transcript and I'll so order it. Please order the

4 transcript. You're the wmoving party. I'll so order it

5 and you have it for the record,

6 MR, WILLIAMS: "Yes,

7 THE COURT: Have a good day,.

8 * * *

10

11

12 JACK L. MORELLI, CM, CSR
13
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