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OPERAT I N G AGR E E MENT

O F

FG LS EQUITY LLC

NE W Y ORKSTA TE LIMI TEDLIABILI TY C OMP ANY

This Operating Agreement effective as of this day 11/1/02 by, between and

amongthe undersigned confams our understanding as tothe matters contained berein.

The parties hereto agree as follows:

SECTION11 As t ed herein, the following terms and plírases shall have the
meanings indicated .

. A. "Act" shall mean the New Yoli Ennited Liability Company Act; as
- amende21.

B. "Capital Account" shall mean, with respect to each Member the account
establishcd for each Member pursuant to Sectioir 6.5, which will.initially

. equal the Capital Contdbuticus of such Member and will be.(a) increased

by the aniount ofNet Profits:allocated to such Mekhpr and (b) reduced by
.the amount of Net Losses allocated to such Member and de amoúnt of
Gash Flow distribute'd·to such Member.

Members' Capitel Accounts shall

be determined and maintained in accordance with. the rules of parágraph
.. (b) (2)(iv) of1legulation Section 1.704-1 oftlie Code. . ;

. C. "Úapitel
Contfibutions"

shall mean the fainmaritet value of the amounts .
contributed byïheMembers pursuatitto Section 6.1

D. . "Cash Flow" shall have the meaning pro'vided in Section 7.1.

É. "Code" shall niean the Internal Revenue Code of 1986, as amended, or

corresponding provisions of subscquent revenue laws

F, "Operating
Managers"

shall mean the Member or embers selected by
the Members in accordance with this Agreement to serve as Operating
Manager or Operating Managers ofthe Company.
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G.
".Members" shall mean the persons designated as sueb in this Agreement,

any successor(s) to their interests as such in the Company; and any ather

person who pursuant to this Agreement shall become a Member, and any
reference to a

"Member" shall be to any one ofthe then.Members,

H. "Net
Profits"

and "Net Losses" shall mean the net profit or net loss,

respectively of the Company detennined in accordance with Section 8.L

I. The words "membership
interest" shall mean a Member's interbst in the

Company which shall be In the proportion that the Member's share of the

current profits of the Conipany bears to the aggregate shares of all the

Members determined in áccordimce with Section 503 of the Act which

states that profits andlesses shall be allocateB onthe basis ofthe value.of

the contributions of each Member as stated in the Operating Ag¼ssiherâ.

A "majority.in interest of the Members" and "two-thirds in interest of tlie
Members" shall meai1

Members'
whose aggregate share .of the current

profits of the Company constitute.
more4han' one-half or two-tliirds,

. respectively, of the.aggregate·sliates of á1l thecMenibers, A Membership
Interest. may be evidenced by a certificate'issued by the Company. A
Menibership Interest may be expressed on a certificate as "Units" where a

. Member's Unit bears to the aggregate Membership Interests .of all
Merñbers. A Member's .Interest may be a- certificated security or an
uncertificated security within the meaning of Section·8-102 ofthe unifotm
commercial. code if the requirements of S^ection 8-103(c) are met, and if

. the requirements are not met such interest shall, for purposes of the
uniform commercial code, be deenied to be a general intangible asset.

. J. . "Company"
shall mean this Limited Liability Company.

. K. "Person" shall mean any natural person, corporation, partnership, joint

venture, association; limited liability company, or other business oi· legal
entity.

A R TI CL E II

O r gun izati o n of t h e C om p any

SECTION 2.L The purpose of the Company is to conduct any lawful
business for which limited liability. compades may be organized and to do all things

necessary or useful in connection with the foregoing.

SECTION 2.1 The Company name shall be FGLS EQU1TY LLC, The
Members shall be Members in the Company and shall continue to do business under the
name until the Operating Managers shall change the name or the Company shall

terminate,
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SECTION 2.3. The principal address of e Company shall be c/o Steven

Mendelow, 440 Park Avenue South,
10*

floor, New York, NY 10016, or such other place

or places as the Operating Managers may determine. The Operating Manage-s will give

notice to the Members promptly after any change in the location ofthe principal office of

the Company,

SECTION 2.4. The Company shall terminate whenever it wishes, except

thatthe Company may.terminate prior to such date as provided inthis Agreement,

ARTI CL E III

.. . Status o f Mem b e rs

SECTION31 No Member will be bound Èy, or 'be persónally liaBe for

th4expenees inbilities or obligations ofthe Company

SECTIOÈ3 No Member will be entitled to withdravi any jart of his
Capital Accoúnt orto receive any distributions from the CDirpany except as expressly

. pr6vided in this Agreement.

SECTION S.S. No Member will have the fight to require partition of the

Property or to còinpel any sale or appraisal of the Coinpany?s assets or any sale of a
. . deceased Member's interest in the Campany's asseth, notwithgandmg any provzstons off

la\v to the contraty.

. AR TICLE IT

Meetin g of Memb crs

SECTION 4.1, . An annual meeting of Maraters-shall be held within five
. . (5) months after the close·of the fiscal year of1he Coinpany on such date and time and

place.(either within or without the State of its organization) as shall be fixed by the

Members At the annual meeting, the Members shall transact such business as- níay .

properlý be brought beforethe meeting.

SECTION 41 A special meeting of Members may be called at any time

by the Op.erating Managers and shall be called by the Operating Managers at the request
in writing of a niajaiity in interest oftbe Members.entitled to vote at such meeting. Any
such request shalTstate the purpose or ·purposes of the proposed meeting. Business
trañsacâed at any special meeting of Members shall be confined to the purposes set forth
in.the notice theredf

$ECTION 4.S.. Written notice of the time, place, and purpose of every

meeting of Members (and, if other than an annual meeting, the person or persons at

whose discretion the meeting is being called), shall be given by the Operating Managers

3
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to each Member of record entitled to vote at such meeting, aot less tbau ten aor more than

sixty days prior to the date set for the'meeting, Notice shal! be given either personally or

by mailing said notice by frrst class IQall to Mch Member at this address appearing on the

record bock of the Company or at such other address supplied by him in writing to the

Operatiag Managers of»the Company for;the purpose of receiving notice.

A wntte'a waiver of no6ce setting forth the purposes of the n>ecting for which

notice is waived, signed. by the person or. persons entitled to such notice, whether before

or. after the thne of the, meeting stated therein, shall be deemed equivalent to the jiving of

such notice The attendance by a Member at a meeting either in person or by proxy
with'out protestiag the lack o notice thereof shall constitute a waiver of notice of such
Member.

PJl.notices given w'ith respect to aa original meeting shall e>cend to any aud sjl
o»ju~~~ents thereof and snob business as aiight have been transacted at the original

meeting ntay be't»fansaoted st any adjoQInaeat thereof; 'ac 'aotice of
any'

adjourned

'ineetlrrg need 'be given'lf
an'

anaouacenrent.of the-time and place of the adjourned

meeting is made, at the original meeting..

'
SKCXXON4.4., The holders of a majority in. interest of the Members

, 'preseat iu person or re»presented by,pr
oxy,'

shall, be re'quisite and shaH constitute a quoruru
at all"meetings of Meiabers-except as otherwis'e provided by statute or the Articles of .
Grgaaizatica. Ii how'ever, s. quorum shall uot be present or. represented at any meeting
of Members, the Merabers entitled

to'
vote thereat, presea. in„:person or .-~t rien»ted by

proxy, shall have pc
wer' to'

adjourn the; â€”,.~yt~g frorr» time'to, time, without notice otherthan'
anaouncerncnt at the aieetiag, until a quorum sha9- be present or represented, At

such adjourned meeting at which a quorutn shall be prese~t or represented,. any bu~ir ~«
'

tnay-be transacted which rrLi~~ have bein ~z~~~~d.at the raeeting as originally aotirted..

%hen 8
quo»â€”ur»» .is once. present. to organize a meetiag, such quorum is not deenred

. 'brol en. by the subsequent withdrawal of any Members.

SL»'CXXON4.5; Pve»»r Meinber -entitled'to .vote at any meeting shaH. be

entitled to vote in accordance. with his .ruentbership interest, in the Company held by'him
oi record on the date fixed. as the record iiate 'for said rneetiag aad may so vote. in person
or by proxy. Aay Cv»»»pa»»»yaction shall be authorized. bv a JHajority in ln'ter'est of 61e

'votes cast by the Members entitled to vote thereon except as may otherwise be, provided

by statute, the Articles of'Organization o» tI)is Operating Agreement.

SZCTXOÃ 4.6. Every proxy must be signed by the Member entitled to vote
or by his duly authorized attorney-in-fact and shaH be valid only if filed with the

Operating Managers of the Company prior ta the. coramencement oi'
votiag on the rnatter

ia regard to which said proxy is to be voted: No.prox> shall, be valid after the expiration
' of eleven months 6om the date of its exeeutiaa unless othervdse. expressly provided in
the proxy. Every proxy shall be revocable at'the pleasure. of the person executing it

except as otherwise provided by statute. Uniess the, proxy by its t rrns provides for a

specific revocation date and except as otherwise provided by statute, revocation of a
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proxy shaH not be·effective unless and until such revocation is executed in writing by the

Member who executed such proxy and the revocation is filed witli the Operating

Manager of the Cornpany prior to the voting of the proxy.

SECTION 4.7. All meetings of Members shall be presided over by the

Operating Managers, or if not present, by a Member thereby chosen by the Members at

the meeting. The Operating Managers or the person presiding at the meeting shall

appojnt any person present to act as secretary of the aneetinge Notwithstanding anything
to the contrary herein contained, at least one of the two Managers, to wit, Steven

Mendelow or Nancy Mendelow must be present at.a meeting in order for such meeting to

be valid.

SECTION 4,8. . For the purpose of deteimining the Members, entitled to

notice of or to vote at any meeting.ofMembérs or any adjoumment thereof or to express

consent or . dissent from any proposal without a meeting,. or for the purpose of

deternúning the Members·entitled to receivefayment of any distribution of Cash Flow or

the-allotment of any rights, or for the purpose of any other action, the Members may fix

in advance,·a date-as the record date for any such detennination of Members. ·Suc1r date

shaH not be niere than fifty nor less than ten-days before the date of añy meeting nor
more than fifty days prior to any action taken without a meeeting, thi payment of any
distribution of Cash Flow ór the allotment of any rig-hts, .or.ány other action. Whën a

detennination of Members of record .entitled to notice ·oC or to vote at any meeting of

Members has been made as provided in this Section, such determination shan apply to

any adjoudunenttherent unless the Members fix a new record.date under this,Section for
the adjourned date.

SECTION 43. The company shall be entitled fo treat the holder of record .
of any membership interest as the holder in.fact thereof and, accordingly, shall not be
böund to recognize any equitable or other claim té dr interest.in-such membership interest
on the part of any other person inhether or not it shall have express or other notice

thereof, except s otherwiseprovided By the Act.

A R TI CL E V

Man as em ent

SECTION 5.L ·Management of the Company shall be vested in Steven
Mendelow and. Nancy Mendelow who shall also serve as.Operating Me gm of the

Company, The Operating Managecs shall vote in proportion to ·their .Membership
Interests in the Company. Exceptcas otheiwise provided in this Agreement, all decisions
of the Operating Managers shaH be bý a majority -in interest of the Members. All

Operating Managers must be Members of the Company.. No Member.will take·part in or

interfere in any manner with the conduct or control of the business of the Company or
have any right or authority to act for or bind the Company except -as provided in this

Agreement. If Steven Mendelow and Nancy Mendelow are terminated for any reason,
theLLC shall be dissolved and all Members agree to vote for dissolution.

5
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SECTION 5.2. The Operating Managers shall hold office for the tenn for

which elected and until a successor has been elected and qualified A vacancy in the

office of Operating Manager arising from any eause may be filled for the unexpired

portionoftheterrn bytheMembers.

SECTION5.S. Any Operating Meege may resign at any time by giving
written notice to the Members. Any such resignation shall take effect at the time

. specified therein or, if the time. is not specified themin, upon. the receipt thereof;
irrespective of whether any such resignations shallhavebeenaccepted. .

SECTION5.4. The Company shall· be managed by the Operating .

Managers and the conduct of the Company's business shall be controlled and eqndu-tad

solely and exclusively by theOperatingManagers in accordance withthis Agreement. In
addition to and not in-limitation of any right and powers conferred by law or other
provisions of this Agreement, the Operating Managers shall have and may exercise on

. .. behalf of the Company all·powers and rights necessary, proper,
con/enient,- ór advi;;±1a

. to effectuate and carry out the purposes,·bui:ine:;:i, and objectives of the yeapany;.and tà
maximivA Company profits. ·Such powers shall include,.withoutli=itatica, thefollowingi

A. To olien accoubts and deposit and men91- funds in the ríame 6ftlie Company
in banks or savings and loan associations; .

B. To determine the appropriate accounting method or methodsto be used by the
. Company;

C. To commence lawsuits and other proceedings;

D. To retain accountants, attorneys, or other agents·to act on behalf of the .

Company; .

E. To execute, acknpwledge, and deliver any and a)M±±r.3 top†ectu

foregoing, and tó¾e all suchaotidiffrîccesi fon therewith as fÊñÈp
Managers deem necessary or appropriate .. .

F. To open and invest all capital with Bernard L Madoff Inv=stmcata, except
sncih sums that areta be retained iti a checking account.

SECTION 5.S. Notwithstanding the foregoing, the Operating Managers

may not make any of the following meegment decisions without obtai-.ing the consent
oftwo-thirdsininterestoftheMembers:

A. To acquire, sell, assign, or otherwise transfer any interest n any real property;.

B. To create any indebtedness for barrüva.d money whether or not secured
exceptwith Bemard L..Madoff Investments;

6
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C. To make, execute, or deliver on behalf of the Company any assigmnent for the

benefit of creditors or any guarantee, indemnity bond, or surety boud;

D. To obligate the Campany or any Member as a surety, guarantor, or

accommodation party to any obligation;

R To confess any judgment on behalf ofthe Company;

F. To do any act which makes it impossible to carry on the ordinary business of

the Company;

G. To make any decisionregarding any employee;

EU To obligate the Compány in any manner for a liability in excess of $10,000,
except with BernardlkMadofEInvestments.

SECTION5.6. The Operating Mafïager sfiell serve as Tax Matters Member

.airsuchterm is defmed in Code Section 6231 (a)(7).

SECTION 5.7. Any person made or threatened to be made a par.ty to an
action or proceeding,. whether civil or criminal, by reason of the fact that he, his-testator
or intestate, then, is, or was a manager, Member, employee or agent of the Company or
then serves or has served on behalf ofthe Company in any capacity at the request of the

Company, sliall be indemnified by the Company against reasonable expenses, judgmcats,
fmbs arid amounts actually and necessarily incurred in connection with the defense of
such action or prbciceding or in connection with an appeal therein, to the fuItest extent
permissible by the Act Such right of indemnification shall not'be deemed exclusive of

any other rights to which sùch person inay be entitled. . .

AR TICLE VI .

Ca n ital

SECTION 6.1, The Members have contributed to the Company in

exchange fortheir membership interests their interests, the cash and other property as set
forth on Schedule A, annexed hereto.

SECTION 62. The fair market value and the adjusted basis of the

contributing Member of any property other than cash contributed to the Company by a
Member shall be set forth on Schedule A, annexed hereto.

SECTION 6.3. Except as expressly provided in this Agreement, no
Member shall be required to make any additional contributions to the capital of the

Gompany.

7
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SECTION 6A No interest shall be paid on the Capital Account of any
Member.

SECTTON 6.5. A Capital Account shall be established for each Member on
the books and records of the Company in accordance with Section I.1B. If any assets of
the Company are distributed to the Members in kind, the Capital Accounts of the

Members shall be adjusted to reflect the difference between the fair market value of such

assets on the date of distribution and the basis of the Company in such assets

AR TI CLE VII

Distributions of Cas h

SECTION 7.1. The Company shall leinvest from time to time all cash
(regardless of the source thereaf) of the Company-which.is notrequired for the operation
or the reasoriablé working capital requirements of the Company, (such cash is sometimes
referred to. herein as "Cash Flow") . For purposes of fliis Agreeinent all Cash Flow
allocated to the Members shall be allocated among them in the ratio in which the total

Gapital Contributed by each Member pursuant to Section 6.1 on the Jast day ofi each
calendar month during the years bears ·to the total Capital Contributed .of days durii1g
such month in which such a person was a Member.

SECTION 7.2. . Distributions of Cash Flow shall be made from time to time
in such iñanner as determined by the Operating Managers.

SECTION 7.3. . Any Member may withdraw all _or part of his, her, or·its
capital ori thirty (30)

days'
written notice to the Managers.

AR TICLË VIII

Erofits in d Losses

SECTION ·8.1. The Net Profits and Net Losses of the Coiñpany shall be
the net profits and itet losses of the Company ·as. determined for Federal income tax
purposes.

SECTION 8.2. The Net Profits and Net-Losses of the Company and each
item of income, gain, loss, deduction, or credit entering into.the computation-thereof
shall be aMocated to the.Members in the same propor6ons that they share in distributions
of Cash Flow pursuant to Section 7.1, or if there is no Cash Flow,'that they would have
shared if there had been Cash Flow.

SECTION 8.S. . References herein to "Reg. Sec" are to the regulations

promulgated by the United States Treasury .to the Code. The terms "minimum gain",
"minimum gain chargébsti", "qualified income

offset" and "nonrecourse deduction" are

8
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to be interpreted consistent with the definitions of such terms in Reg. Sec. 1-704-2.

"Nan-eccurse liability" means any liability with respect to which no Member bears the

risk of loss under Code Section 752. The following special allocations shall be made in

the following order:

A. : Except as otherwise.set forth in Reg. Sec. 1.704-2(f), if there.is a ner decrease

in the -M-u: gain, during the fiscal year of the Company, each Member

hall be specially allocated items of gross income and gain for such fiscal year

(and, if necessary, subsequent liscal years) in an amount equal to that
Member's share of the net decrease of minimum gain determined in

accordance with Reg. Sec. 1.704-2(g). Allocations in accordance with this
Section shall be made first from the'disposition of Company assets subject to

. nonrecourse liabilities, to the extent·of the niinimum gain attributableto those
.. assets,.and tliereafter, from a pro-rata portion of tlie Company's other items of .

income and gain for the taxable ýear. This Section is intended to complý with .
. tlieiminimum gain chargeback requirement ofReg. Sec. 1.704-2(f).

B. Except as otherwise set forth in Reg. Sec. 1.704-2(1)(4), if there is a net
decrease in a Member's nonrecourse liability minimum gain attributable to
Members' nonrecourse liabilitias during any fiscal year, eaáh Member who
has a sliare of.tlie Member nonrecourse liability minimum gain attnintable.to
Member monrecounte liability. shall be specially -allocated -items of .gross
income and·gain.for such fiscal year (and, if necessary, sub::eque:it fiscal

years) in an amount.equal to that Member's share .of the net decrease in .
Meinbers' nomecourse debt minimum gain attributable to such Member
nonrecourselebt. Allocations .pursuant to this Section.shall :be made first

. from gain reedgnized frorit the· disposition. of Company
assets· subject to

viember..nonrecourse liabilities to the extent of Member minimum .gain
attfibutable to those assets, and- thereafter, from a pro-rata portion óf the
Cdmpany's other items of income and gain for.the fiscal year. This Section is

. intended.to comply with the mkime gain chargeback-requireinents of Sec. .

. L704-2(i). .

C. A Member who unexpectedly receives an adjustment, allocation, or

distribution described in (4), (5) or (6) ofReg. Sec.1704-1(b)(2)(ii)(d) will be
allocated items of income and gain in an amount and manner sufficient to
eliminiate such deficit balance as quickly as possible. An allocation shall be
made pursuant to this Section and if and to the extent a Member would have a
deficit in his adjusted Capital Account after all other allocations provided for
in this Section 8.3 were made as if this paragraph were not in the agreement.

D. Nonrecourse deductions shall be allocated among the Members in the same

proportion in which they share the CashPlow of the Company,

: : .

9
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E. Any nonresurse deducticñ shall be
=" - to any Member who bears the

economic risk of loss with respect to the Member nonrecourse liability to
which such deduction is attributable.

SECTION 8.4. Any Company gain ·or loss realized with respect to

property, other than money, contiibuted to the Compññy by a Member shall be shared

among the Members pursuant to Code Section 704(c) and regulations to be promulgated
thereunder so·as to take account of the difference between the Campany basis·and the fair
market value.ofthe property at the time ofthe contribution ("built-in gain or loss"). Such
built-in gain or loss shall be allocated to the catsbu±g Membct upon the disposition of
the property. . .

ARTI CLE IX

Admission and .Withd rawal of.a Mem bêr . .

SECTION 9.1. XMember may. transfer his, hÈr, ·or'.its interest in the . .
Company to another person or entity provided that such tranèfer·is in writing, the
signatures of both parties are notarized, and that the transfer is approved by either
Mañagerf The triinsferee shall be entitled to receive the share of profits, losses, and Cash
Flow or other coznjiensation by way of income and the retuni of contributions to which
the transferor otherwise would.be entitled.

SECTIOÑ 9.1 The Members- agree to sign each additional documents as

may be required.in order to admit addinahal Members fó the Co1tipany, pursuant to
Section 9.1 as well as, aniong other.things, to provide for the division of profits, losses,
and Cash Flow among theMernbers.

SECiTON 9.3. All costs and expenses incurred .by the Company in
comiection with the assignment ·of a Member's interest, inclubg any filing fees and

publishing costs and the fees and disburseme.nts òf counsel, shall be paid by the assigning
Member.

SECTION 9,4. Each person who becomes a Member in the Company and
additional members, by bccoming a Member, shall and do hereby Tatify and agree to be .
bomid by the terms and conditions of this Agreement. New Members shall execate such
documents as the Managers-may require before becoming Members,

AR TI CLE ·X

Termin ation or D.issolutio n· of Co mpany

SECTION 10.1. . The Company shall be terminated prior to the date of
expiration of the term as provided in Section 2A if (a) a majority in interest of the
Members consent that the Company should be terminated and dissolved, or (b) the

10
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Company is dissolved pursuant to this Agreement or (Â) Steven Mendelow and Nancy
Mendelow cease being Managers.

SECTION 10.2, Upon the tennination and dissolution of the Company, the
then Operating Manager, or Operating Managers, if any, or, if there is no Operating
Manager, any person elected to perform such liquidation by the written consent of the

owners of a majority in interest, of the Members, shan proceed to the liquidaGun of the

Company. The proceeds of such ilquidation shall be applied and distributed as follows:

A. If any assets of the Company areto be distributed in kind, such assets shall be

distributed on'the basis of the fair market value thereof; and any Member

entitled to any interest in such assets shall receive such interest thereiit as a .
tenant-in2common witli all other Members so entitled. The fair market value
of such assets shaB be detennined by an independeht appraiser to be selected

by the Company's independentpublie acpountets...The amount by phich the
fair market value of any Property to be.distñbuted in.kind touthe M6mbers

exceeds or is ·le¼s tlian the basis of sucif Property, shally to the extelit·not
otherwise recognized·by fne Company; be taken lifto account in.coinputing

. Net Profits or ;Net Losses
(and'

shall be allocated ardong.the Members in
accordance wit1í Section 85) for purpésesof crediting or charghiä the Capital
Accounts of and liquidating distributions to, the Members under Section.

10.2B.

B. An distributions upon Equid len of the Company shall be distributed as
foRows to each of the members, in proportiori to the amounts of their.
respective positive Capital Accounts, as such accounts have been adjusted (i)

. in accordance w.ith:Section 6.5 to reflect'theNet13rofit dr Net Loss realized or

incurred upon the sale of the.Company's property or assets and any deemed

sale pursiaant to _Section 10.2,A (ii) in accordance.with Section 8.2 to reflect
all Net Profits or Net Losses with respect to the year. of fiquidation No

Member shall be liableto repay the negative amount of his Capital Account.

SECTIOK103. Each of the Members shall be furnished with a statement,
reviewed by the Company's independent .public acceents, which shall.set forth the
assets and liabilities of the Company as of the date of the Company's liquidation. Upon

coinpletion oftbe liquidation, the Operating Manager shaU execute and cause to be filed

Articles of Dissolution of the Company and.any and all other döcuments necessary.with

respect to termination ofthe Comp¢ny. .

ARTICLE XI

Books and Reports

SECTION 11.1. The Operating Managers shall cause the C.ompany to

maintain the following records:
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A. Complete and accurate books of account, in which shall be entered, fully and

accurately, each and every transaction of the Company, shall be kept by the

Operating Managers at the principal office of the Company. The fiscal year of
the. Company shall be the calendar year. The. books of account of the

Company shall be kept in accardance with sound accounting practices and

principals applied in a consistent manner by the Company; provided, however,
that all methods of accounting and treating particular tranaar*ions shall be in

accordance with the ¼ethods of accounting employed for Federal income tax

purposes. All determinations by the Operating Managers with respect to the

treatment of any item or its allocation for Federal, state or local tax purposes

shall be binding upon á11the Members unless the determmafien is inconsistent .

with any express provision of1his Agreeinent.
. .

B. A. current list of the flill.mame: and last .fcnown inailing address of each .

Member set forth in aiphabetical order fogethei· with the ·contribution - and
. .. share..in ·profits and losses

of'
each Mêmber; i. copy of the Articles of

Organization of the Limited Liability Company and any.-:r'-:nts thereto;
a copy of the Liniited Liability Company Operating Agreement and. any .

. amendments thereto; a copy of the Limited Liability Campany's Federal,.state
and local income tax returns for the three most r.ecent fiscal.years.

C. Any Member shall have the right from time to time at his expense tb have his , -
acenuntants and representatives examine and/or audit the books and records of
the Company - and the information referred to in this Section, and the ..

Opeating Managers will make such bdbks and records ·and information
available for such examinations and/or audits.

SECTION 11.2 .No value shall be placed br any purpose. upon the

Company name or the right to its use, dr upon the good will df the Comjiany or its
business. Upon termination or dissolution of the Campany (without recorstitution .

thereof) as lirovided in this Agreement, neither the Company zame nor the right fo Its.
. ·

use, northe good will of the Company, shall be considered as ari asset of the Company. .

SECTION iL3. The Operating. Managers will cause to be sent to the
Members within a reasonable period after the close of each .year the following: (a)
annual statements of the Company's gross receipts and operating ex]5enses, and the
capital accounts of each Member, prepared by the Company!s independent public .

accountants, to be transmitted to each Mephr, and (b) a report to be transmitted to each
. Member indicating the Member's share of the Company's profit or loss for that year and

the Member's allocable share of all items of income; gain, loss dedyslen, and credit for

Federal income tax purposes. .
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A R TIC L E XII

Tax El ecti o n s

SECTION 12.1. In the event of a transfer of a Member's interest, or upon
the death of a Member, or in the event of the distribution of Company property to any
party hereto, the Company may (but need not necessarily) file an election, in accordance
with Section 754 of the Code to cause the basis of the Company Property to be adjusted
for Federal income tax purposes, as provided by Sections 734 and 743 ofthe Code.

A R TI CLE X III

Mis cellan co us

SECTION 13.1. Any notice or other communication under this Agreement
shall be in writing and]hall be considered given-when mailed by registered or c.ertified-

n1ail, returrI-receipt requested to the parties it the'following addresses (or at such other
address as a party shall has previously spee!ßArt by notice to the others as the address to .
which notice shall be given to him):

A. If to the Company, to it in care of the Operating Managers at the address of
the Company

R If to the Operatitig Managers, to them at the address oftne Company.

C. If to any Member, to him at his address set forth on tlie.books and records of

the Coinpany.

SECTION 13.2, This Agreement contains a complete s+ntemént of all of the

arrángements among the parties with respect to the Company and cannot be changed or

terminated orally or in any ntanner other than by a v/ritten agreement executed by all of
the Members. There are no representations, agreements, alvangernents, er

understandings, oral or written, between or among the pafties relating to the subject
niatter ofthis Agreementv¿hich are not fully expressed in this Agreement.

SECTION 13.3. This Agreement shall be construed without regard to any
presusiyGOn or other rule requiring construction against the party causing this Agreement
to be drafted.

SECTION 13.4. This Agreement is intended to be petformed in accordance

with, and only to the extent permitted by, all applicable laws, ordiñaucas, rules, and
regulations of the jurisdiction in which the Company does businessc If any provision of

this Agreement, or the application thereof to any person or circumstance, shall for any
reason and to any extent, be invalid or unenforceable, the remainder of this Agreement

and the application of that provision to other persons er circumstances shall not be

affected, but rather shall he enforced to the extent permitted by law,

13
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SECTION 13.5. Anything hereinbefore in this Agreement to the contrary
notwithstanding, all references to the Property ofthe Company are deemed to include the

proBts, losses, and Cash Flow of the Property.

SECTION 13 A Irrespective of the place of execution or performance, this
Agreement shall be governed by and construed in accordance with the laws of the 5tate
of New York applicable to agreements made and to be perfeañcd in the State of New
York.

SECTION 13.7. The captions, headings, and table of contents in this
Agreement are solely for cañvenicace of references and shall not affectits interpretation.

. SECTION 13.8. . This Agreement may be executed in any númber of

counterparts,, each of which -shall be an original, but all .of which shall be deemed to
constitute a single document.

. . SECTIOÑ 18.9. . Whenever the contexE so requires, the male· gender whed
-

used herein shall be deenied to inchide the female gender, the feniale gender shall be
deemed to include the male gender, the singular shall. be deersed.to include the plural and
the plural shall be deemed to include the singular.

1N WITNESS WHEREOF,.the partie1; hereto have exeëuted t1 is-Agreement effective as
ofthe day and year first above written.
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