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Plaintiffs Bernice L. Harris ("Bernice") and Allison Harris Schifini ("Allison"),

individually and derivatively on behalf of T.J. Montana Enterprises, LLC ("TJ Montana"), by

and through her attorneys, submit this reply memorandum (i) in opposition to the Memorandum

of Law of Betsy Harris ("Betsy"), dated August 27, 2018 ("Betsy Opp."); (ii) in opposition to the

Memorandum of Law of Defendant Tamara Harris ("Tamara"), dated August 27, 2018 ("Tamara

Opp."); (iii) in further support of their motion for partial summary judgment on their First Cause

of Action for a Declaratory Judgment under New York Civil Practice Law and Rules ("CPLR")

section 3212 (the "Motion"); and (iv) in opposition to
Defendants'

cross-motion for summary

judgment, dismissal, and sanctions (the "Cross-Motion").

PRELIMINARY STATEMENT

Defendants'
Opposition is full of sound and fury, but upon close examination, signifies

nothing, except a desperate attempt to distract the Court and cloud a straightforward issue.

Defendants'
Opposition exposes their inability to confront a few inescapable truths: Under the

plain language of TJ Montana's valid Operating Agreement, Bernice, Steven's actual wife of 56

years and current widow, acceded to his 19.35% interest in the LLC after his death.1 All the

members of the LLC agreed to this succession and, as such, no member could have unilaterally

changed this provision without the consent of the other members. This is consistent with the

policy that members of an LLC should not be forced to share their equity interest with someone

whom they have not approved, and certainly not with a member's mistress.

Even if Steven could unilaterally assign his interest in the LLC to someone else, and

circumvent the explicit testamentary disposition to Bernice, such assignment is only limited to

"family
members"

under the plain terms of the Operating Agreement. Under no legal definition

1 All capitalized terms have the same meaning as they do in
Plaintiffs'

Motion.

1
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is Betsy, a mistress, a family member -
especially given that Steven was still married to Plaintiff

Bernice when he died. Consequently, any assignment to Betsy is invalid. Steven cannot assign

even a "life
estate"

interest to her. There is no exception in the Operating Agreement for

making life estate assignments to non-family members and Defendants have pointed to no such

right. In their Opposition, Defendants take issue with the label of
"mistress,"

but that is

precisely what Betsy was. No amount of fist-pounding can change that fact.

A close examination of the Operating Agreement also reveals that, when the members

formed TJ Montana and executed its Operating Agreement, they did not consider either of the

Defendants as
"family"

members of Steven. Despite Betsy's claim to having a decades-long

affair with Steven dating back to the 1970s, and despite Tamara's birth in 1980, in 1994, the

members of TJ Montana did not list either of them as Steven's "next of
kin"

with a right to

accede to his interest. In fact, the list of Steven's "next of
kin"

and order of succession in the

Operating Agreement is as follows: Bernice Harris, Allison Harris, Michael Harris, Melissa

Harris. The members named Steven's niece and nephew as successors before even considering

Defendants. Defendants did not even make the
members'

top 4 choices.

Nevertheless, Defendants present the Suspect Will and Suspect Assignment - which, by

Defendants'
ow_n admission, Steven executed with his "final

days...approaching" - to infer

Steven's true
"intent."

Even leaving aside the mysterious circumstances surrounding the

execution of these suspect documents, which may be forged or procured by undue influence, it is

the TJ Montana
members'

intent, collectively, that controls. Aside from decedent Steven's

minority interest, there are two other living members of TJ Montana, Andrew Lichtenstein and

Plaintiff Allison, who each own, respectively, a 50% and 30.65% interest in TJ Montana.

Consequently, even if the Suspect Assignment was duly executed, it is still invalid. The

2
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members never amended their Operating Agreement to allow a non-family member like Betsy to

accede to Steven's interest, never took any actions effecting such a transfer, and never even saw

the Suspect Assignment until after Steven's death.

Faced with these undisputed facts and inevitable legal conclusion, Defendants take the

kitchen-sink approach, submitting affidavits chock full of false, inflammatory
- and legally

irrelevant - ramblings about Betsy's alleged history with Steven, her health proxy battle with

Bernice and Allison, and accusations of theft and looting against Bernice and Allison. It is the

oldest litigation trick in the book: Blow enough smoke to cloud a straightforward issue, such as

the contract claim here, and overwhelm the Court. Their denial of reality borders on the

pathological when they claim that Steven
"chose"

his mistress over Bernice even though Steven

stayed married to Bernice for 56 years. It is the epitome of desperation. Defendants dictate that

the Court must consider the affidavits as
"conclusive"

because, in their Motion, Bernice and

Allison did not submit their own self-serving affidavits. However, this Motion concerns a simple

Operating Agreement signed by the members of TJ Montana. As such, Bernice and Allison had

no obligation to submit legally irrelevant and self-serving affidavits. The
"evidence"

is the

Operating Agreement. Discovery is not necessary unless the Operating Agreement is

ambiguous, which it is not.

To circumvent the Operating Agreement and its terms, Defendants try to question its

authenticity by theatrically claiming that there are multiple versions floating around because one

copy has a fax number in the header, while another has a scribbled exhibit label on the front

page. Even giving credence to these absurd objections, defendants admit that they examined the

original Operating Agreement located in Lichtenstein's (a TJ Montana member) safety deposit

box. As such, all
defendants'

claims concerning the minute
"differences"

between the copies of

3
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the Operating Agreement are moot. Everyone has seen the original. And the original contains

the exact same relevant provisions granting Bernice Harris a 19.35% interest in TJ Montana as

the copy submitted to this Court in the Motion.

Given this testamentary disposition in the Operating Agreement and the illegal

assignment of interest to a non-family member, the Court should dismiss
Defendants'

meritless

arguments, including its cross-motion for summary judgment, and hold that Bernice accedes to

Steven's 19.35% interest in the Operating Agreement. Defendant's cross-motion for summary

judgment is especially inappropriate given that the Suspect Will is being contested in Surrogate's

Court in Bronx County, a fact that could also call into question the authenticity of the

handwritten Suspect Assignment executed by Steven on the same day as the Suspect Will and

during his "final
days."

ARGUMENT

I- BERNICE AND ALLISON ESTABLISHED THAT, UNDER BOTH THE
OPERATING AGREEMENT AND CASE LAW, BERNICE ACCEDES TO
STEVEN'S 1935% INTEREST IN TJ MONTANA

In their Motion, Bernice and Allison establish that, under three different plain provisions

in TJ Montana's Operating Agreement, upon Steven's death, his 19.35% interest must pass to his

wife, Bernice. While the Operating Agreement is not cleanly written and contains handwritten

notes and revisions, the relevant provisions are clear, unambiguous, and discernible. In fact,

both Plaintiffs and Defendants have quoted them easily and at length in their Motion and

Opposition. The Operating Agreement, signed by all the members, is treated as a contract and a

court must interpret all these provisions according to their plain meaning and terms.

Specifically, the Operating Agreement indicates that Bernice inherits her late husband,

Steven's 19.35% interest in TJ Montana, upon his death:

4
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• Article 5 further sets forth the order of succession of each member's interest,

Steven's order of succession is "Bernice Harris, Allison Harris, Michael

Harris, Melissa
Harris."

Dock. Entry No. 32, Exhibit A to the Affidavit of Jules

Epstein, dated June 26, 2018 ("Epstein Aff."), at p. 5 (emphasis

added)....Andrew Lichtenstein's order of succession is 1)- Jeffrey

Lichtenstein, 2)- Alexa Lichtenstein, 3)- Gary Lichtenstein. Id. (emphasis

added)

• Article 7 provides that "Bernice Harris shall have a power of attorney to sign on

behalf of Steven Harris if he is away, sick or disabled or in the event of his death

she shall accede to his interest in the partnership or limited liability company
and co-manage and have a general signature instead of the power of attorney

along with Andrew Lichtenstein ... In the event Bernice Harris predeceases

Steven, then Allison Harris shall accede and have the power of attorney to sign in

Steven Harris' behalf while he is away, sick or disabled and upon his death she

shall accede to Steven Harris' interest in the same manner as Bernice Harris where

she survives
him."

In addition to guaranteeing Bernice Steven's interest in TJ

Montana upon his death, the Operating Agreement provides Bernice with a power

of attorney. (Id. at 6) (emphasis added).

• Finally, the Operating Agreement at page 12 requires the following: "Upon death,

Bernice Harris shall accede to Steven Harris' full interest thereunder and

Allison Harris shall then get a power of attorney to sign for her mother and upon

the death of Bernice Harris and Steven Harris, Allison shall accede as heiress to

all that right, title, and interest that her father and mother had in succession and

shall as a 50% co-partner be entitled to all the rights
hereunder."

(Id. at 12)
(emphasis added).

These testamentary dispositions in the Operating Agreement override any subsequent will or

assignment. (Motion at 14). As a third-party beneficiary to TJ Montana under its Operating

Agreement, Bernice has contractual rights that simply cannot be abrogated by a subsequent

writing, including a will.

While the Operating Agreement does provide a right for members to assign their rights in

TJ Montana, that right is explicitly limited to "family
members."

(Epstein Aff., Exh. A, at 5)

("Free assignability among family members."). The members of TJ Montana specifically listed

the people they consider "family
members."

For Steven, it was "Bernice Harris, Allison Harris,

5
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Michael Harris, Melissa
Harris."

Lichtenstein approved of this list when he signed the Operating

Agreement.

Here, the Suspect Assignment - even if duly executed and authentic, which it may not be

- is invalid as it violates the plain terms of the Operating Agreement. Betsy, Steven's mistress,

is neither a family member nor is she listed as an individual with a right of succession.

This is how straightforward this case is and the reason why Plaintiffs Allison, Bernice

and TJ Montana have moved for pre-discovery summary judgment. When the Assignment and

Suspect Will violate the plain terms of the Operating Agreement and contravene well-settled

case law (Motion, at 11-12), there is no need for Plaintiffs to spend the next several years and a

fortune litigating two different actions concerning TJ Montana, an entity in which neither

Defendant has an interest. See Index. No 656962/2017 (this action); Index No. 154155/2017

(related action). The plain terms of the Operating Agreement and the Suspect Will and

Assignment's violation of it make this a case ripe for summary judgment. Discovery is not

necessary.

II- DEFENDANT TAMARA HAS INSPECTED THE ORIGINAL AGREEMENT
AND ANY ISSUES ABOUT ITS AUTHENTICITY ARE MERITLESS

Despite the straightforward nature of the case, Defendants predictably have attempted to

complicate it, manically raising one phantom issue after another. None of them has any merit

and are belied by
Defendants'

own admissions.

A. Defendants admit that, on August 17, 2018, Tamara's counsel visited the

offices of Lichtenstein and inspected the Original Operating Agreement

First, knowing the powerful effect of the Operating Agreement signed by all members of

TJ Montana, Defendants disingenuously try to claim that it has not been authenticated.

Specifically, Defendants still claim that there are "different
versions"

of the Operating

6
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Agreement filed, and that "[e]ach of the versions contain significant differences, including

different language, facsimiles headers and a footer demonstrating that they were sent to different

people,"
as if such a routine corporate act of faxing a document to someone casts doubt on the

authenticity of the document being faxed. (Betsy Opp. at 7, Tamara Opp. at 3). The "different

language"
that Defendants reference are the words "Exh. A to the TJ LLC Operating

Agreement."
(Tamara Aff., at S 6). Then, remarkably, without any basis, Defendants claim that

the copy of the scanned Operating Agreement was "digitally
enhanced"

because it is not as faded

as the paper version. (Affidavit of Harvey Corn, dated August 27, 2018 ("Corn Aff") at S 9).

Defendants'
attempts to elevate the

"mystery"
of these

"differences"
to Hitchcock-like

proportions reaches is zenith when they dramatically ask such questions such as, "is there, as it

would seem, still another version of the [Operating Agreement] not submitted by
Plaintiffs?"

(Betsy Opp. at 7).

Defendants'
attempt at creating a blockbuster mystery falls short, however. That is

because Defendants admit that they have reviewed the original Operating Agreement from

Lichtenstein's safety deposit box (the "Original"). (Tamara Opp. at 3, Corn Aff, S 6).

Indeed, on August 17, 2018 - seven weeks after Plaintiffs filed the Motion - Defendant

Lichtenstein, a 50% member of TJ Montana, delivered the Operating Agreement from his safety

deposit box where he keeps it to the offices of Itkowitz, PLLC so that counsel for both Plaintiffs

and Defendant Tamara Harris could inspect it. (See Lichtenstein Aff. In Support of Motion and

In Opposition of Cross-Motion ("Lichtenstein Aff.", at SS 10 &13). Harvey Corn, Tamara's

counsel, inspected the Original. Undersigned counsel reviewed the Original. Meghan Boland,

a lawyer at the Itkowitz firm, reviewed the Original. (Affirmation of Meghan Boland, Esq.

("Boland Aff."), at SS 5, 7, 8). Ms. Boland also "informed Mr. Corn that "Ethan Kobre, Esq.,

7
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counsel for defendant Betsy, was also more than welcome to
attend"

and review the Original.

(Boland Aff., at S 6).

Again, on September 5, 2018, Lichtenstein delivered the Original for Ms. Boland and

undersigned counsel to inspect a second time to ensure that the substantive issues in both the

Original and the exhibit attached to this Motion were identical and that the documents were

similar in almost every other respect. (See Lichtenstein Aff. at SS 14 & 15; Boland Aff. at SS 8 &

9).

Leaving aside that the parties viewed the Original, the relevant provisions of all the

"different"
Operating Agreements filed in this Motion are identical. Each copy of the

Operating Agreement state the same fact: Bernice Harris shall accede to the interest of Steven

Harris. Defendants do not dispute that this provision is identical in all the
"different"

copies.

In sum, where three sets of lawyers for Plaintiffs and Defendants have reviewed the

Original, and confirm - either affirmatively or by omission - that they are substantively identical

to the versions submitted on this Motion, including the key provisions at issue here, then

authenticity is not an issue.2

B. Plaintiffs will make the Original available to the Court to inspect and, if

necessary, welcome a short evidentiary hearing on the issue to avoid years of

unnecessary and expensive litigation

2 Plaintiffs claim that Lichtenstein's testimony concerning the authenticity of the Operating Agreement is

inadmissible under the Dead Man's Statute. They are wrong. Lichtenstein's testimony that the

Operating Agreement in his safety deposit box is the Original and the governing document for TJ

Montana is not "adverse to the interests of decedent (i.e., Steven) or his
survivors."

(Betsy Opp. at 9). It

is neutral. That the provisions of the Operating Agreement favor one set of
decedents' "survivors,"

Bernice and Allison, over another set of
"survivors,"

Betsy and Tamara, does not make Lichtenstein's

authentication
"adverse"

to Steven. The Operating Agreement states what it states. Furthermore,
Lichtenstein's authentication does not "concern a personal transaction between [Lichtenstein] and
Steven."

( Id.). After all, without Lichtenstein, there may be no other person in the world to authenticate

the Original since Steven and Lichtenstein were the only two members in 1994 when they executed it.

8
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If, however, the Court requires more information on the Original, then Lichtenstein is

willing to deliver it to the Court for inspection and, if necessary, Plaintiffs welcome a short

evidentiary hearing on the issue. (See Lichtenstein Aff. at S 18 )(willing to permit inspection of

Original) . Rather than allow Defendants to use an easily-solvable issue such as authenticity to

wage an expensive, wearisome, and multi-year litigation campaign against the members of TJ

Montana, and pervert that campaign by serving overly-broad subpoenas seeking sensitive

financial information about TJ Montana, the Court can resolve the issue in a day or two. See,

e.g., Tamara Harris and Betsy Harris v. Lichtenstein et al., Index No. 154155/17 (i.e., a related

action), Docket No. 58 (Allison, Lichtenstein and TJ Montana forced to quash Tamara and

Betsy's overbroad subpoenas).

III- THE LANGUAGE OF THE OPERATING AGREEMENT IS ANYTHING BUT

AMBIGUOUS

After disingenuously trying to question the authenticity of an operating agreement whose

original they reviewed, Defendants next try to claim that it is ambiguous in the face of multiple

provisions granting Bernice Steven's interest upon his death.
Defendants'

denial of these plain

terms is pathological.

A. The Operating Agreement clearly defines "next of kin," which includes Bernice

and does not include Defendants

Defendants begin by flatly ignoring the plain language of Article 5, which they claim is

ambiguous. Defendants claim that "the only clear conveyance in Article 5 is to "next of kin,

which includes
Tamara."

(Betsy Opp., at 12). However, Article 5 defines "next of kin":

In the death or disability of any party hereto, his next of kin shall accede to the

decedent's interest without limitation and be bound by the terms of the agreement.

Andrew Lichtenstein's order of acceding decedent and rights of successor shall be
1)-

Jeffrey Lichtenstein, 2)- Alexa Lichtenstein, 3)-
Gary Lichtenstein and or Gloria

Lichtenstein in common......6)- Eric Lichtenstein, 7)- Lester Lichtenstein, 8)- Felice

9
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Lichtenstein....Steven Harris successors: Bernice Harris, Allison Harris, Michael,
Melissa Harris.

(Epstein Aff., Exh. A, Operating Agreement, at 5) (emphasis added). The
members'

definition

of Steven's
"kin"

includes Bernice and Allison. It does not include Tamara or Betsy. Neither

Betsy nor Tamara's name is anywhere in the Operating Agreement. Despite Tamara's birth 14

years prior to the execution of the Operating Agreement and Betsy's claim that she had a

"loving"
relationship with Steven since

"1973"
and "lived with him until

1979,"
Steven did not

include their names as people to accede his interest. (Affidavit of Betsy Harris, dated August

24, 2018 ("Betsy Aff.") at S 11). Steven's nephew and niece, Michael and Melissa Harris, were

more important to include as successors of his interest than Betsy and Tamara. Courts will

generally follow "the principle that one should not be forced to be a member in an LLC with a

person [] the member did not contractually consent to be associated with." The Estate of

Alexander Calderwood v Ace Group Intern. LLC, No. 650150/2015, 2016 WL 792779, at *10

(Sup. Ct. N.Y. Cty. Feb. 29, 2016). To change the list of successors, the members would have

had to amend the Operating Agreement. However, they did not. As such, the current list of

successors remains in place.

B. The Mistress of a Married Man is Not "Family"

While it is true that the Operating Agreement provides for "free assignability among

members of the
family," "family"

is specifically defined in the list of successors in interest.

Even if the Court were to accept
Defendants'

claim that the term
"family"

is not limited to the

specific lists of names contained in the Operating Agreement, the Suspect Assignment is still not

valid. That is because Betsy is not a family member under any legal definition. She is a

mistress, as painful as that label is for her. As Bernice and Allison established in their Motion -

and Defendants failed to refute in their Opposition - New York courts have rejected an

10
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"expansive definition of
family"

in cases involving a contractual provision, such as here. See,

e.g., Preferred Mut. Ins. Co. v. Pine, 44 A.D.3d 636, 640 (2d Dep't 2007) ("In this case, which

does not involve the interpretation of a statute at all, but rather a contractual provision, there is

no basis for applying the expansive definition of family set forth in Braschi."); Application of

Gov't Employee Ins. Co. to Stay Arbitration v. Minton, 58 Misc. 3d 601 (Sup. Ct. Suffolk Cty.

2017) (holding that, unlike in statutory contexts such as those involving rent stabilization laws,

there is no basis for applying the expansive definition of family when interpreting a contractual

provision). In their Opposition, Defendants failed to cite a single case, under New York law or

any state law, in which a court held that a man's
"mistress"

qualifies as
"family"

when he is

married to his wife. Instead, they simply ignore legal definitions and profess, without rationale,

that "Defendants were obviously very much part of Steven's family, biological and
otherwise."

(Betsy Opp. at 18). Such a holding would turn domestic relations law on its head. As such,

Betsy is not entitled to any interest in TJ Montana.

Knowing that, as a mistress, the Suspect Assignment to her is dead on arrival, Betsy and

Tamara submit inflammatory
- and false - affidavits in an attempt to degrade Steven's

relationship with his wife, Bernice. Defendants show their shamelessness, even implying that

Bernice and Allison did not care about their husband and father's health or well-being. Betsy

even has the gall to claim that Steven
"chose"

her over his wife even while he stayed married to

Bernice. (Betsy Opp. at 1). However,
Defendants'

affidavits are legally irrelevant. Defendants

want to make this litigation a battle about whom Steve loved more. In that sense, Defendants

wonder why Bernice and Allison never submitted any affidavits explaining their role in Steven's
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life.3
They did not so because it is unnecessary. Bernice does not have to explain her

relationship with Steven. She was his wife. She was married to Steven for 56 years until his

death.4 She was named in the Operating Agreement. Allison does not have to explain her

relationship with her father by marriage. She was also named in the Operating Agreement. As

such, under both the terms of the Operating Agreement and New York case law, Bernice - not

Betsy
- is

"family."

C. The Operating Agreement does not grant the members any right to grant a

"life estate" to a non-family member or stranger

Defendants preposterously argue that, even if Betsy is not a
"family"

member, Steven has

the right to assign her a "life
estate,"

and that "actual
title"

to Steven's interest passed to Tamara,

who Defendants allege is
"family."

(Betsy Opp. at 19). Defendants are once again grasping at

straws and attempting to circumvent the plain language of the Agreement, which is fatal to their

position. The Operating Agreement strictly restricts assignments - of any kind - to
"family"

members. There is no exception for life estates. Even if Betsy received a "life
estate,"

that

assignment is still invalid as it violates the Operating Agreement. Taken to its absurd

3 Had Bernice and Allison submitted affidavits in their initial moving papers unnecessarily explaining the

nature of their relationship with Steven, their husband and father, Defendants undoubtedly would have

objected to them as inadmissible, hearsay statements inappropriate for a summary judgment motion. In

fact, that is precisely what they did when Lichtenstein submitted his affidavit. (Betsy Opp. at 9.) The

heart of a summary judgment motion are admissions, or facts not in dispute, and documentary evidence,
such as a contract or operating agreement - not self-serving affidavits submitted by the parties

themselves. Nevertheless, after Defendants subjected Bernice and Allison to a smear campaign chock

full of lies, Bernice now submits her own affidavit, even if not entirely legally relevant, to set the record

straight.

4 In their never-ending quest to cloud straightforward issues and distract the court, Defendants claim that

Mr. Epstein improperly "alleges that Steven and Bernice were married in 1961 and lived continuously for

56
years."

(Opp. at 5). This is another red-herring objection. It is legally irrelevant whether Bernice

and Steven lived together continuously. What is legally relevant is that Bernice was Steven's wife during
these five-plus decades and is a named third-party beneficiary to the Operating Agreement. Legal

relevancy, however, is not
Defendants'

strong suit.
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conclusion,
Defendants'

logic would allow Steven to assign a "life
estate"

to a complete stranger

on the street. The members of TJ Montana signed the Operating Agreement with an explicit

understanding of who they, and their heirs, would be doing business with in the future. It would

be neither desirable nor practical for Allison, Steven's daughter, to be a business partner with her

father's mistress, who, not only denies her
parents'

marriage, but files a $150 million wrongful

death action against her and Bernice and accuses them of hastening her father, Steven's, death.

See Tamara M. Harris v. Bernice L. Harris and Allison Schifini, Index No. 23875/2018E. That

is why the members controlled the succession of their interests. A testator, such as Steven,

cannot change the policy of his corporation upon his death. See Winter v. Bernstein, 149 Misc.

2d 1017, 1021 (Sup. Ct. N.Y. Cty. 1991) ("Corporate policy cannot be run from the grave").

Defendants excerpt from a century-old case (Vincent v. Rix, 221 A.D. 209, 211 (3d Dep't 1927))

and an estate law treatise do nothing to advance their argument. Whether the actual fee interest

was left to Tamara or not, the Suspect Assignment transferred a present interest in TJ Montana to

Betsy in violation of the plain terms of the Operating Agreement.

Furthermore, even assuming that Tamara is Steven's family
- a fact which she has yet to

establish - the Suspect Assignment is still invalid because of the invalid life estate transfer to

Betsy. Valid provisions of a will or trust will not be enforced where they are interdependent with

invalid provisions. Will of Pace, 93 Misc. 2d 969, 977 (Sur. Ct. Cayuga Cty.1977); In re De

Witt's Will, 113 A.D. 790, 99 N.Y.S. 415 (2d Dep't 1906), aff'd, 188 N.Y. 567, 80 N.E. 1108

(1907) (where valid and invalid portions of a will are so interdependent as to constitute one

scheme, so that the presumed wishes of the testator will be defeated if one portion is retained and

the other portion rejected, the entire will fails)(emphasis added). The alleged assignment and

bequest to Betsy, and later to Tamara, were inextricably intertwined - as a mother-to-daughter
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bequest - and therefore the entire bequest fails, even assuming the remainder to Tamara was

valid, which it was not.

D. Bernice's Interest in TJ Montana is not Limited to Only Managing TJ

Montana

After inventing rights of members in the Operating Agreement to grant "life
estates"

to

strangers, Defendants invent limitations on the rights that Bernice inherits under the Operating

Agreement. Specifically, defendants claim that Bernice's inherited rights in TJ Montana are

limited to only
"managing"

TJ Montana. (Betsy Opp. at 12). In making this patently absurd

argument, Defendants once again ignore the plain terms of the Operating Agreement.

The basis of
Defendants'

remarkable claim is that, since Article 7 is titled "management,

rent collection, distribution of cash
collection,"

the Article concerns "management of the

Company, not
ownership."

Id. To support their claim, Defendants selectively quote a provision

in the Article claiming that it states that "Bernice....shall have a power of attorney to sign....and

co-manage and have a general
signature."

Id. However, the phrase - in its entirety
- states:

"Bernice Harris shall have a power of attorney to sign in behalf of Steven Harris if he is away,

sick or disabled, or in the event of his death, she shall accede to his interest in the partnership in

the limited liability company and co-manage and have a general signature instead of the power

of attorney along with Andrew
Lichtenstein."

Epstein Aff. Exh. A, p. 6. The provision actually

gives Bernice three powers: (i) "accede to his
interest;"

(ii)
"co-manage"

TJ Montana and (iii)

"have a general
signature."

This is what the plain language says. Consequently, these are the

powers Bernice has.

The members of TJ Montana also planned what would happen if Bernice and Steven die

"in a common disaster or
otherwise."

Epstein Aff. Exh. A, p. 6. In such a tragic scenario,

Allison Harris "shall accede to the inheritance and ownership interest of Steven or Bernice as the
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sole legatee....and shall along with Andrew Lichtenstein be equal co-partners in the limited

partnership and be entitled to co-management right and all other rights of a partner contained

herein."
Consequently, the rights Allison inherits are also not limited to only

"management."

Her rights are also all encompassing.

Defendants'
denial of the plain terms of the Operating Agreement does not stop with this

provision. They cite Article 12 for the same principle, namely that it concerns "co-

management"
and a "power of

attorney"
if "Steven and Andrew are 50%

co-partners."
(Betsy

Opp. at 12). Once again, Defendants completely ignore the following paragraph which provides

that Bernice inherits the full extent of Steven's interest:

Upon death, Bernice Harris shall accede to Steven Harris full interest thereunder and

Allison Harris shall then get a power of attorney to sign for her mother and up on the

death of Bernice and Steven Harris, Allison shall accede as heiress to all that right, title

and interest that her father and mother had in succession and shall as a 50% co-partner be

entitled to all the rights hereunder.

Epstein Aff., Exh. A, p. 12. As his wife, Bernice accedes Steven's interest. And as an

"heiress,"
Allison accedes Bernice's interest. Once again, the extent of Bernice and Allison's

inheritance rights are clear.

Even giving credence to
Defendants'

claim that Articles 7 and 12 concerns only the "co-

management"
of TJ Montana - which the Court should not - Article 5 explicitly states that "[i]n

the death or disability of any party hereto, next of kin shall accede to the decedent's interest

without
limitation."

Epstein Aff., Exh. A, p. 5. Article 5 alone is enough for the Court to find

that Bernice inherited Steven's full interest.

IV- DEFENDANTS CONFUSE WILLS EXECUTED BY ONE DECEDENT WITH AN
OPERATING AGREEMENT EXECUTED BY MULTIPLE MEMBERS

Defendants next argue that, even following its plain terms, the Operating Agreement did

not create a binding disposition of Steven's interest because it did not expressly state that it was
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"irrevocable."
(Betsy Opp. at 13). However, such language is not necessary for a testamentary

disposition to be valid. Defendants fail to understand that the
"revocation"

language only comes

into play if, in fact, a decedent specifically revokes the disposition. They also fail to understand

the difference between trusts and estate law, where one person is in charge of revoking his or her

will, and contract law as applied to an LLC, where multiple persons are in charge of revoking an

operating agreement or amending it.

The difference between Matter of Estate of Attanasio, a 2018 Appellate Division case

heavily relied upon by Defendants, and this case illustrates the point. In Matter of Estate of

Attanasio, the decedent and petitioner entered into an agreement providing that, upon decedent's

death, petitioner would manage certain properties and retain the proceeds. Several years later,

the decedent executed a document revoking the prior agreement. Then, the decedent executed a

will bequeathing the properties to another party. The Court held that the initial contract was not

enforceable because there was no language "evincing an intent to make the agreement

irrevocable."
Matter of Estate of Attanasio, 159 A.D.3d 1180, 1181 (3d Dep't 2018). However,

Attanasio has no relevance whatsoever here. In stark contrast to Attanasia, the members of TJ

Montana never executed a document revoking, amending, or terminating the Operating

Agreement. So the original testamentary disposition, even without language indicating that it

"cannot be
revoked,"

is still valid. This leaves aside the right to assign to family members,

which is not a formal
"revocation"

of the Operating Agreement by all the members.

The remaining cases cited by defendants for this principle fare no better.

• Am. Comm. for Weizmann Inst. of Sci. v. Dunn, 10 N.Y.3d 82, 93, 883 N.E.2d 996

(2008) concerns a charity that alleged it had a contract with a decedent, in which

she would leave the charity the proceeds of the sale of her co-op. The Petitioner,

the charity, claimed that a subsequent will executed by decedent leaving the

proceeds to her family instead was the result of undue influence by decedent's

relatives. Alternatively, the charity claimed that it was entitled to the proceeds of
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the sale of the co-op based upon a "binding
contract."

The Court of Appeals

rejected organization's contract argument because it was questionable whether

there was a valid contract to enforce. Am. Comm., 10 N.Y.3d at 93, 883 N.E.2d

996 ("The courts below correctly concluded that petitioner failed to present

indisputable evidence of a contract here."). Unlike in Amm. Com, the existence of

a valid LLC agreement is not in dispute here.

• In re Cleary concerns a "supposed
contract"

that did not address the disputed

property in decedent's estate - a condominium - at all. In re Cleary, 44 Misc. 3d

211, 214 (Sur. Ct. Queens Cty. 2014) . Unlike In re Cleary, the Operating
Agreement squarely and unambiguously addresses - in multiple provisions - the

dispositions of the
members'

equity interest.

• Schloss v. Koslow, 20 A.D.3d 162 (2d Dep't 2005) concerns separately executed

mutual wills of plaintiff's uncle and his deceased wife in which they both

expressed the intention, after the death of the survivor, to leave 50% of their estate

assets to plaintiff, decedent's niece. The issue was whether those wills created a

binding contract that plaintiff, as an intended third-party beneficiary, was entitled

to enforce when the defendant, her uncle, subsequently executed a separate new

will that distributed the assets to his daughter and granddaughters. However,

Schloss concerns two wills executed separately by the decedents. Unlike Schloss,

there is one operating agreement jointly signed by the members, where the

members have to live with the successor of the decedent.

Defendants do not seem to understand this action or the import of a valid, enforceable

Operating Agreement between members who, not only specifically addressed the inheritance of

their equity interests, but also never formally revoked or amended these dispositions.

Defendants'
attempt to distinguish In re Hillowitz's Estate is similarly flawed. 22 N.Y.2d

107, 109, 238 N.E.2d 723 (1968). In Hillowitz, the decedent's business interest in a partnership

passed to his wife as a third-party beneficiary under a
stockholders'

agreement instead of to his

children and granddaughter under his will. Defendants argue that Hillowitz does not apply here

because plaintiffs in that case claimed that the
stockholders'

agreement was an invalid attempt to

make a testamentary disposition of property and that the proceeds should pass under the

decedent's will as an asset of his estate. (Betsy Opp. at 15). Defendants claim that "that is not

[their]
position."

(Id.). Whether the Defendants and parties in Hillowitz are making similar
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objections or arguments is irrelevant. The Court of Appeals held that a partnership agreement

which provided for the succession of a partner's interest upon death is an "unquestionably
valid"

contract that trumps a subsequent will. This is black letter law.
Defendants'

attempts to obscure

this legal principle with concepts of trusts and estates law, such as the "statute of
wills,"

is just

another transparent effort to distract the Court. Here, the parties had an "unquestionably
valid"

contract - the Operating Agreement - which bound the parties and required amendment by all

parties.

V- DEFENDANTS' CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT
MUST BE DENIED DUE TO QUESTIONS SURROUNDING THE EXECUTION

OF THE WILL AND THE ASSIGNMENT

While presenting a laundry list of disputed issues that, they claim, prevent the Court from

granting summary judgment in
Plaintiffs'

favor, Defendants contend that that there are no

disputed issues of material fact preventing this court from granting partial summary judgment to

Defendants based upon two highly suspect documents. Under CPLR § 3212(b), a motion for

summary judgment may only be granted if "upon all the papers and proof submitted, the cause of

action or defense shall be established sufficiently to warrant the court as a matter of law in

directing judgment in favor of any
party."

Id. Defendants fail to meet this burden. The Court

cannot grant summary judgment to Defendants on the Suspect Will and Suspect Assignment

without conducting discovery into the questionable circumstances of the execution of the Suspect

Assignment and Suspect Will, two contradictory documents (i.e., you cannot bequeath what you

have already assigned and you cannot assign what you have already bequeathed). They have

not authenticated the Suspect Assignment according to their own logic they apply to the

Operating Agreement. Similarly, according to their own application of the Dead Man's Statute,

neither Betsy nor Tamara could authenticate those documents since those documents are
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"adverse"
to Steven's interest as a member in TJ Montana. Finally

- and most importantly
- the

Suspect Will is currently being contested in Bronx Surrogates Court. (See Motion, at 2). For all

these reasons,
Defendants'

motion for partial summary judgment is meritless, and must be

denied.

Furthermore, as discussed, three different provisions in the Operating Agreement

unambiguously state that, upon Steven's death, his 19.35% interest must pass to his wife,

Bernice. (See § I, supra). The Operating Agreement overrides the Suspect Will and Suspect

Assignment, especially when it is undisputed that the assignee, Betsy, is not a
"family"

member,

which renders both documents invalid. Even if the Court were to consider that an assignment

was made to Tamara, factual issues remain not only as to whether Tamara is even Steven's

biological daughter, but also as to whether the members of TJ Montana intended to consider

Tamara, who is not even a mentioned as "next of
kin"

in the Operating Agreement - as
"family."

VI- ALLISON HAS STANDING TO ASSERT A DECLARATORY JUDGMENT
CLAIM

Defendants argue that Allison's claim for declaratory judgment claim must be dismissed

because Allison lacks standing.
Defendants'

narrow-minded view of the dispute leads them to

conclude that a declaration of rights will have no effect on Allison because Plaintiffs allegation is

that Steven's membership interest passed to Bernice, not Allison. This is absurd. Allison is a

30.65% owner of the company. The disposition of her father's share determines not only with

whom she must partner in business, but also whether she accedes to Bernice's interest upon her

death under the Operating Agreement. Orange Cty. Legislature v. Diana, 40 Misc. 3d 278, 294

(Sup. Ct. Orange Cty. 2013) (Requirements for a declaratory judgment, according to Defendants,

are "the existence of an actual controversy, a controversy that is justiciable, and a controversy

where a legally protectible interest is determined to be present and where such interest is directly
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in issue."). The dispute over accession rights of an Operating Agreement have "a direct and

immediate effect upon the rights of
[Allison]."

Id. A declaratory judgment would serve the

"practical end in quieting or stabilizing an uncertain or disputed jural relation either as to present

or prospective
obligations."

James v. Alderton Dock Yards, 256 N.Y. 298, 305, 176 N.E. 401,

404 (1931). There is nothing "hypothetical, contingent or
remote"

about Allison's interest in this

dispute. Am. Ins. Ass'n v. Chu, 64 N.Y.2d 379, 283, 476 N.E.2d 637, 637 (1985). It is not

"contingent on the happening of a future event which is beyond the control of the parties and

may never
occur."

Clarendon Place Corp. v. Landmark Ins. Co., 182 A.D.2d 6, 10 (1st Dep't

1992). Allison's name is mentioned all over the Operating Agreement, including as an
"heiress"

upon Bernice's death. For Defendants to try to nullify her rights under the Operating

Agreement and then claim she has no standing to contest that nullification is brazen and without

merit.

VII- ALLISON HAS PLEADED VALID CLAIMS FOR CONVERSION AND UNJUST

ENRICHMENT

Defendants argue that
Plaintiffs'

second, third, fourth, and fifth causes of action -

namely, conversion and unjust enrichment - must be dismissed because they "commingle

impermissibly"
individual claims and derivative claims. (Betsy Opp. at 22-23). This is simply

wrong. Even in the case cited by Defendants, Abrams v. Donati, 66 N.Y.2d 951, 953, 489

N.E.2d 751 (1985), the Court of Appeals has recognized that "[e]xceptions to that rule have been

recognized when the wrongdoer has breached a duty owed to the shareholder independent of any

duty owing to the corporation
wronged."

Abrams v. Donati, 66 N.Y.2d at 953. The Court is

only required to dismiss a complaint "the allegations of which confuse a shareholder's derivative

and individual
rights."

Id. That is not the case here. The money that was converted from TJ

Montana was part of Allison's 30.65% membership share. She had a right to her share of
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distributions rather than having that money illegally diverted to Defendants. The conversion of

these funds qualified as a separate wrong to Allison as an individual.

VIII- SANCTIONS ARE NOT WARRANTED AGAINST PLAINTIFFS' COUNSEL

In their Opposition and Cross-Motion, Defendants move for sanctions against
Plaintiffs'

counsel, Jules Epstein, Esq., for what they allege is frivolous conduct. Like most of
defendants'

arguments, the purpose of the motion is to distract the Court from the merits and add another

makeweight argument to their collection. Frivolity, as defined by the statute, requires conduct

which is continued when its lack of legal or factual basis should have been apparent to counsel or

the party. 22 NYCRR 130-1.1. The frivolous sanction rule, like any statutory or regulatory

penalty provision, must be strictly and narrowly construed. See, e.g., McKinney's Cons Law of

NY, Book 1, Statutes § 271; Osborne v. Int'l Ry. Co., 226 N.Y. 421, 426, 123 N.E. 849, 850

(1919). A statute or rule which is punitive in nature "may not be extended to doubtful
situations"

and that "every reasonable doubt ... should be resolved in favor of [the accused
party]."

McKinney's Cons Law of NY, Book 1, Statutes § 271, at 438; City of Rochester v Rochester Gas

& Elec. Corp., 233 N.Y. 39, 52, 134 N.E. 828 (1922). The purpose of sanctions is to address a

"continuous pattern of [frivolous] conduct and to deter future frivolous
conduct."

Grayson v.

NYC Dept. of Parks, 99 A.D.3d 418, 419 (1st Dep't 2012); see also Kernisan, M.D. v. Taylor,

171 AD2d 869 (2nd Dept. 1991) (intent of the Part 130 Rules "is to prevent the waste of judicial

resources and to deter vexatious litigation and dilatory or malicious litigation tactics.").

Defendants have not and cannot establish a pattern of behavior on Mr. Epstein's part that

requires sanctions. They cannot establish that Defendants knowingly made false statements, or

that he intentionally used motion practice in this action as a delay tactic.
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Defendants'
string cite of cases does not support their demand for sanctions and only

further shows how egregious an attorney's conduct has to be before a court sanctions an attorney.

See M.Z. Dental, P.C. v. Progressive Northeastern Insurance, 6 Misc. 3d 649, 654 (Dist. Ct.

Suffolk Cty. 2004) (regarding attorney submitting hundreds of false affidavits and "fraudulent

signatures offered by counsel in feign compliance with the requirements of 22 NYCRR 130-

1.1(a)."); Banana Kelly Cmty. Imp. Ass'n, Inc. v. Schur Mgmt. Co., 41 Misc. 3d 1232(A) (Sup.

Ct. Bronx Cty. 2013) (sanctions hearing warranted but sanctions denied because record did not

demonstrate refusal to comply with court orders was undertaken primarily to delay litigation or

maliciously injure other party); Bhardwaj v. Bhardwaj, 2009 NY Misc. LEXIS 2457, *6 (Sup.

Ct. Nassau Cty. 2009) (sanctions were imposed for a misrepresentation of an order of the Court);

W.W.W. Farm Co. v. Gillette, 808 F. Supp. 1013, 1028 (S.D.N.Y. 1992) (sanction imposed

because counsel's misrepresentations "caused defendant to go to the unnecessary effort and

expense of deposing a potential
witness"

after counsel "materially altered his description of the

testimony that the witness would give..."). It is difficult to fathom how Defendants truly believe

that any of these decisions supports its present demand for sanctions.

Although the Motion did contain a misquote from the Operating Agreement, Jules

Epstein submits an Affidavit to explain the cause of the error. See Affidavit of Jules Epstein,

dated September 11, 2018 ("Epstein Reply Aff."). Mr. Epstein's client was in possession of an

unsigned typed version of the Operating Agreement containing a transcription of the handwritten

versions. With no intention other than to ease the process of reviewing the Operating

Agreement, Mr. Epstein mistakenly relied upon the language from the typed version when

quoting the provision concerning Steven's right to
"assign."

Epstein Reply Aff. at S 9. "A court

will recognize that an offense amounting to an 'honest
mistake'

may not constitute grounds for
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imposing sanctions for civil
contempt."

Young v. Young, 130 Misc. 2d 527, 533 (Sup. Ct. N.Y.

Cty. 1985). The language of the Operating Agreement has been clarified, and the misquotes

"appear to be honest mistakes having no effect on the outcome of this
action."

Morgenthau v. W.

Exp. Int'l, Inc., 32 Misc. 3d 1239(A) (Sup. Ct. N.Y. Cty. 2011). Where a lawyer should have

been "more careful or
attentive"

but acted without malice or intent to harass, the Court will not

impose sanctions. Sakow v. Columbia Bagel, Inc., 32 A.D.3d 689, 690 (1st Dep't 2006). Here,

sanctions cannot be imposed because there is no "basis to conclude that [he] intentionally

prepared and tendered altered
exhibits."

Id. Furthermore, unlike some of the cases cited by

Defendants, Mr. Epstein's mistake caused no prejudice to Defendants as the correct language

was submitted to the Court.

In addition, Defendants motion for sanctions asserts that filing a summary judgment

motion before discovery was "tactical
gamesmanship."

(Betsy Opp. at 24). Summary judgment

may be granted at any time following the service o_f pleadings. See, e.g., Banco Do Estado De

Sao Paulo, S.A. v. Mendes Jr. Int'l Co., 249 A.D.2d 137, 138 (1st Dep't 1998) (discovery not

necessary since defense was precluded by express terms of guaranty); First City Nat. Bank & Tr.

Co. v. Heaton, 165 A.D.2d 665, 712 (1st Dep't 1990) (summary judgment properly granted as

discovery was unnecessary); Boston Safe Deposit & Tr. Co. v. Hoffman, 177 A.D.2d 368 (1st

Dep't 1991) (affirming grant of summary judgment before discovery and denying request for

disclosure); Spatola v. Gelco Corp., 5 A.D.3d 469, 470 (2d Dep't 2004) (Supreme Court did not

prematurely grant the
plaintiffs'

summary judgment motion without having afforded the

defendants discovery). There is no requirement that the parties conduct discovery before filing a

summary judgment motion. Summary judgment is especially appropriate for a claim involving

interpretation of a contract. See, e.g., Innophos, Inc. v. Rhodia, S.A., 10 N.Y.3d 25, 30, 882
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N.E.2d 389 (2008) (affirming summary judgment, granted prior to discovery, in declaratory

judgment action to interpret contract). Contrary to
Defendants'

claim that Plaintiffs filed their

Motion to delay the litigation, Bernice and Allison employed this
"tactic"

to shortcut it since the

litigation concerned a straightforward issue concerning
Defendants'

standing to assert claims or

seek discovery on behalf of TJ Montana. Indeed, the resolution of the testamentary disposition

of Steven's 19.35% interest in TJ Montana will resolve this action and the Related Action

involving the same parties.

CONCLUSION

For all the foregoing reasons, Plaintiffs are entitled to, and respectfully request that the

Court enter, judgment: (i) granting summary judgment to Plaintiffs on their claim for a

declaratory judgment; (ii) granting summary judgment to Plaintiffs dismissing the
Defendants'

affirmative defenses and Counterclaims for lack of standing; (iii) granting Plaintiffs reasonable

attorney's fees in connection with the actions Defendants initiated against Plaintiffs and TJ

Montana; (iv) denying
Defendants'

cross-motion for summary judgment, dismissal, and

sanctions; and (v) granting such other and further relief in favor of Plaintiffs as the Court deems

proper.
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Dated: September 11, 2018

New York, New York

BEYS LISTON & MOBARGHA LLP

By: /s/

Nader Mobargha, Esq.

825 Third Avenue, 2th Floor

New York, New York 10022

Telephone: (646) 755-3603

Facsimile: (646) 755-5229

Email: nmobargha@blmllp.com

Attorneys for Plaintiffs Bernice L. Harris and Allison

Harris Schifini, individually and derivatively on

behalf of TJ Montana Enterprises, LLC
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