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SUMMONS AND COMPLAINT, DATED JULY 24, 2013 [78-99]

STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

WILLIAM HOWARD, suihg in the right of ARCHER
RD. VISTA LLC, WILLIAM HOWARD, individually, .

and WESTSIDE DEVELOPMENT OF ROCHESTER, o
INC., SUMMONS

- Plaintiffs,

Vs, Index No. /3-8/87

GARY L. POOLER,

Defendant.

TO THE ABOVE-NAMED DEFENDANT: , B &
YOU ARE HEREBY SUMMONED to answer the attached: Complamt «m “this
- action and to serve a copy of your Answer within twenty (20) days after thé serwce of
this Summons exclusive of the day of service (or within thirty [30] days after ’€he i
- is complete if this Summons is not personally delivered to you within the Stg\;e'ogz,

York); and in case of your failure to appear or answer, judgment will be taken against -
you by default for the relief demanded in the Complaint.

The basis of venue as designated in the Complaint is Plaintiff William Howard's

residence, which is located in the County of Monroe at Pittsford, New York.

ew

Dated: July 24, 2012 | |
| BOND, SCHOENECK & KING, PLLC

By: % A

Brian Laudadio, Esq.
Joseph 8. Nacca, Esq.
Attorneys for Plaintiffs
350 Linden Oaks, Suite 310
Rochester, New York 14625
Telephone: (585) 362-4700

2187406.1
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STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

WILLIAM HOWARD, suing in the right of ARCHER
RD. VISTA LLC, WILLIAM HOWARD, individually,

and WESTSIDE DEVELOPMENT OF ROCHESTER, '
INC., , COMPLAINT

Piaintiffs,
Vs, ' Index No. [3-£/87

GARY L. POOLER,

Defendant.

o | =N
Plaintiff Archer Rd. Vista LLC, by one of its Members, William Howaifd, \{_\;/’%I_Iiam

Howard, individually, and Westside Development of Rochester, Inc., by the aﬁdg,eys,

as follows:

PARTIES » |

1. Archer Rd. Vista LLC (the “Corﬁpany") is a New York limited Iiabilify .

company with a principal place of business located -at 783_ Wagnum Road, Fishers, New
York 14453,

2. Wiiliam Howard (“Howard”) is @ Member of the Company, owning 40% of

its membership,.interests, holding 50% of its voting interests, and is a resident of

| Pittsford, New York.

3. Westside Developnient of Rdches_.ter, Inc. ("Westside") (colléctively with

the Company and Howard, “Plaintiffs") is a New York corporation with a principal place

2183296.2
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of business located at 3313 Chili Avenue, Rochester, New York 14624. Wesfside is
‘wholly owhed by Howard. |

4. .Gary L. Pooler (“Pooler”) is a Member of the Company, owning 60% of its

membership interests, holding 50% of its vot_i'ng interests, and is, upon infomiation and

belief, a resident of Canandaigua,.New York. Pooler is also the curréht Manager of the

' Company.

BACKGROUND

‘The Company and its Operating Agreement

5 In or-ab'out 2007, the Company was forrﬁed for the primary purpose of
furthering the development of a residential subdivision known as the Vista Villa's
Subdivision (“Vista Villa"), which development consists of approximately 30}0 acres of
land located on Archer Road, Troon Terrace, Prestwick Lane, and Club House Drive, in
Chili, New York (the “Property”), which Property consists, in part, of a 260 -acre parcel
bearing the Tax ID No. 146.19-1-1.11 and a 12,72 acre parcel bearing the Tax ID No.
146.15-2-36. |

6. At that time, due solely to Howard's efforts, Vista Villa was already a fully
approved 194 home éubdi\‘/isiori.'

7. Both Howard and vPo'ovier made initial capital contributions to the Company _
in excess of $900,000.00 each. | |

8. On or about June 29, 2007, in connection with the fqrmation bf the
Company, Pooler and Howard (as Members), Pooler (as Manager), ana the Company

executed and entered into an Operating Agréément of Archer Rd. Vista LLC (the
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“Operating Agreement”). A copy of the Operating Agreement is attached hereto as
Exhibit 1. |

9. | Due to his greater development experienée, quler was designhated as the '
initial Manager of the Company pursuant to the Operating Agreement. Prior to
executidn of the Operating Agreement, Westside and Howard had used engineers and
employees of Pooler's construction business to assist with various wetland, storm
water, and soil management issues arising in connection with Westside's development
of a property Iocafed at 420 Ballantyne Road, Chili, New York (the “Wéstside Property”).
The Westside Property is immediately adjacent to the Property. |

10. As Manager of the Company, Pooler has several delineated obligations
and responsibilities, in addition to his _general obligations and responsibilities, fiduoiafy
| and otherwise, pursuant to fhe New York Limited Liability Company Law. As Manager,
Pooler'év primary responsibility is to ménage the business and affairs of the Company
‘and to make all deci'sion.s and take .éll actions for-and on behalf of the Company in
furtherance of the purposes, businéss, and objectives of the Company. (Ex. 1, §5.3).

- 11. - Among other things, Pooler is requiréd to ‘perfo.rm his duties as Manager
“in good faith, in @ manner he reasonably believes to be in or not opposed to the best
interests of the Company, and- with the care that an ordinarily prudent persoh in a
similar position wduld use under similar circumstances.” (Ex. 1, §5.6(c)).

12, In addition, Pooler's authority as Maﬁager is limited in several ways,

including but not limited to Pooler being precluded from authorizing or approving “the

sale, transfer, assignment, exchange or other disposition of all or substantially all of the
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assets of the Cqmpany" without the consent of a Majority in Interest of the Members.
(Ex. 1, §5.4(c)). _
13.  Pooler's duties and Qb.ligations are also .Iimited in that aithough Pooler is
- responsible for “all site develdpm_ent on the Property,” the Operatfng Agreement
specifically provides that “so long as William Howard is a Member of the Company and
so long as he performs his duties in a competent, efficient and productive mannér,
[Howard] shall be primarily responsible for the Property lot salés and Company relétions
~ with builders.” (Ex. 1, §5.5(d)).

14.  In addition, the Operating Agreemenf includes an ‘express covenant that
Pooler, as Manager, “will cause ihe Company to take such action as may be necessary
to: (a) grant} a sewer easement to [\Néstside]. located at 420 Ballantyne Road; (b) to
grant land use for wet land mitigation to Westside,” and to perform certain other
obligatiohs for Howard and his affiliates, as set forth in the Operating Agreement.
(Ex. 1, §5.14). As a result of these covenants, Westside is a third party beneficiary of
thé. Operating Agreement. ’

15.  This provision in §5.14 is bf particular importance to Howard, a.s Westside
intends to develop a sports complex_with athletic fields and other recreation-related
facilities at the immediétely adjacent Westside Property. Because a portion of the
Waestside Property includes designated wet lénds, however, Westside would be unable
to obtain the necessary approvals to proceed with its dévelopment of the Westside
Property without also providing sufficient land for wet land mitigation, which was the

reason, in part, for the covenants to Howard anleestside set forth in §5.14. Pooler

*
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knew of these issues based on, among other things, the previous work that his business '
~ had done for Westside relating to the Westside Property.

Pooler Breaches His Duties and Obligations

16.  Since becoming Manager of the Cémpany, Pooler has taken multiple
actions that, among other things: (a) contravened _the‘explicit terms of the Operating
Agreement;‘(b) constituted breaches of his fiduciary duties to the Company; and
(c) were not in the best interests of the Company. In addition, Pooler has taken 'steps'
that indicate his intention to, and active enga‘gement in, anti.ci_patorily breaching and/or
" repudiating several terms of the Operating Agr'eenﬁent and/or causing the Cbmpany to
breach its obligations under the Operating Agreement. Further still, Pooler has
engaged in conduct that, at a minimum, constitutes a failure by Pooler to ménage the
business and affairs of the Company with the care that an ordinarily prudent person in a
similar position would use under similar circumstances.

17. Among other thingé, Pooler has’ stripped the Company's Property of
materials that had been stocked there, including sew'er‘supplies and- steel, which
materials Pooler has, upon information and belief, used fof his own personal gain
without providing consideration to the Company.

18. - Pooler has also stated his intent to simply transfer 200 of the Com‘pany'_s
approximately 300 acres to the Town of Chili (the “Town") without receiving any
consideration, despite the fact that he is required by the Operating Agreement to “cause
the Company to take such action as may be necessary to” grant land use of this

acreage to Westside, pursuant to §5.14 of the Operating Agreement, for pUrposes of
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wet land mitigation. In addition, this acreage is necessary in order for the Company,
also pursUant to §5.14, to grant a sewer easement to Westside.

19.  Beyond merely stating his intent to transfer these 200 acres, Pooler has
begun the process of doing so. Specifically, on or about July g9, 2013, Pooler submittéd
a written plan to the Town design'ating the lands reserved for Weétside mitigation as
lands to be transferred to the Town, in explicit contravention of the coveﬁants to Howard
and Westside set forth in §5.14. . A significant portion of the'-200 acres that Pooler
intends to have the Company transfer is further developable at a profit to the Company
and is also necessary for the sewer easement that the Company is bound to grant to
Westside under §5.14, as well.

20. Upon information and belief, the Town intends to use the Property
transferred by Pooler in the Company's name for the purpose of developing its own
_ athletic fields complex in direct competition with Westside and to its significan{
detriment. |

.21. ~In -short, a gratuitéus transfer of approximately two-thirds of the
Company's acres Would cripple Howard’s V-We‘stside development in a manner that
would render that development virtually impossible and cause Howard a materiélly
adverse loss.

22.  Further still, the 200 acres thatb Pooler intends to transfer are curréntl.y‘
subject to a five-year Ieaée with local farmers, and the transfer could expose the
Company to a lawsuit for breach of that lease. The transfer of thése 200 acres, which
are classified as agricultural, would alsd expose the Company to penalties relating to

the removal of the acres from a State agricultural district.
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23.  In addition to Pooler's gratuitous transfer of Company Property, Pooler>
has also, upon information and-belief, utilized Company assets for his pérsbnal gain, |
and to the Comp’any’s‘ detriment, by purposéfully devaluing the Property and/or selling
- or negotiating the sale of the Property at below market val’ué to buyers in exchange for -
the buyer's agreement to utilize Pooler’s construction business in connection with any
building that occurs at the Property. Pooler has expressly informed Howard of his intent
to sell numerous P_ropeny lots in volume at a price below fair market value.

24. In this regard, in addiﬁon to undertaking conduct for his personal benefit
and to the detriment of the‘COmpany, Pooler has also contravened the Operating
Agreement, which makes explicit reference to Howard having the responsibility of
selling the Property lots and dealing with contractors, such as Poo|er’s‘ construction
business.

25.  Further still, Pooller, upon information and ' belief, hired his own
construction business to perform site work at the Property'at above-market rates and
failed to solicit any third-party quotes for such work béfore granting it td his own'
business at such rates. |

26. Upon information and belief, Pooler's acfion's, both individually and in'
aggregate, have been undertaken for the purpose of devaluing the Company — and,
accordingly, Howard's interest therein - for Pooler's personal benefit.

27. Other examples of Pooler's mismanagement are legion. Among other
t‘hi'ngs, Pooler has: refused to rémedy easily-resolved issues relating to inaccurate
~ taxation of the Company, resulting in two years of over-taxation; refused to

- appropriately handle a lease of certain of the Company's Property, resulting in a lawsuit



86

being filed against the Company; and refused to provide for adequate maintenance of

the Property.

28. Pooler has also refused all requests by Howard to cease his misconduct,

~ to abide by the Operating Agreement and to act in'accordance with the best interests of

the Company and the Company's. commitments.

29.  Further, Pooler has shut Howard out from Pooler's communications and
negotiations with prospective anrchasers of the Property and has failed to provide
Howard with information with respect to any agreements between Pooler and such
purchasers to utilize Pooler's constructionA business for developments that ultimately are
built on the Property.

30. Indeed, despite multiple and repeated requests by Howard, Pooler has
refused to provide Howard with the Company’s financial informaﬁon or other information
relating to Pooler’s activities and/or spending in connection with his manegement of the
Company. |

31.  As a result of Pooler's misconduct and mismanagement, the Company |s
failing financially and otherwise, and it is no longer reasonably practicable for the

Company to continue to carry on its business in conformity with the Operating

Agreement.

32. Because Pooler owns 60% of the Company's membership interests, holde
50% of the Company's voting interests, and is ihe Company's sole Manager, it would
_have been futile for Howard to make a pre-suit demend on the Company prior to
initiating this action, which asserts significant Wron‘gdoing on Pooler's part, on the

Company's behalf.
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33. In addition, demand is futile due to.the egregbious nature of Pooler's
‘co‘nduct, as alleged herein. B |
| FIRST CAUSE OF ACTION

BREACH OF CONTRACT
(Derivatively on Behalf of the Company)

54. Howard, on behalf of the Company, incorporates by reference and
realleges the allegations in the preceding paragraphs above, as if fully set forth herein.

35.  For the reasons .set forth above, Pooler intentionally and willfully violated
'and breached his obligations to the Company under the Operating Agreement by,
among other things: (a) usurping the authority given to Howard to be primarily
responsible for Property lot sales and Company relations with builders; (b) failing to
perform his duties in good faith, in a manner ﬁe reasonably believed to be in or hot
opposed to the best interests of the Company, and with the care that an ordinarily
prudeﬁt person in a similar position would use under similar circumstances,; (c) failing to
take the. actions reqeired with resbect to granting a sewer easement and Iandvuse for
wet land mitigation to Westside; (d) authorizing the transfer of substantially all of the
Company's -assets without the consent of a Majoﬁty ih lnterest of fhe Memb‘e.rs, as set
forth in the Operating Agreement; and (e) otherwise exceeding the authority granted to
him under the Operating Agreement.

36. As a direct and proximate result of Pooler's breaches of the Operating

Agreement, the Company has suffered and continues to suffer damages in an amount

’ to be determined at trial.
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'SECOND CAUSE OF ACTION’
BREACH OF CONTRACT
(By Howard and Westside)

37. Howard and Westside mcorporate by reference and reallege the
allegations in the preceding paragraphs_»above, as if fully set forth herein.

38. Pursuant to the Operating Agreerﬁent, Pooler is required to “cause the
Company to take such action as may be necessary to" grant a» sewer easement to
Waestside and to grant land use for wet land mitigation to Westside.

39. Pooler has breached this obligation by, among other things, failing to
cause the Company to grant a sewer eésement to Westside or to grant land usé for wet |
land mitigation to Westside, as Well as by undertaking efforts to transfer that portion of
the Property that is neéess;ry to make éuch grants to Westside. |

40. As a direct and proximate résult of this breach, Howard and Westside
have suffered and continue to suffer damages in an amount to be determined at trial.

THIRD CAUSE OF ACTION
BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING
(Derlvatlvgly on Behalf of the Company)

41, Howard, on behalf of the Company, incorporates by reference and
realieges the allégations in the preceding parégraphs above, as if fully set forth herein.

42.  As a party to the Operating Agreement, Pooler owed the Company a duty
of good faith and fair dealing implicit in the Operating Agreement. |

43, For the reasons set forth above, Pooler hés intentionally and willfully
breached and violated this duty of gooql faith and fair dealing.

44. As a direct and proximate result of this breach, the Company has suffered

and continues to suffer damages in an amount to be determined at trial.

10
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, FOURTH CAUSE OF ACTION
BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING
(By Howard and Westside)

45, Howard and Westside incorporate by reference and realiege the
allegations in the preceding paragraphs above, as if fully set forth herein.

46. As a party to the Operating Agreement, Pooler owed Howard and
Westside a duty of good faith and fair dealing implicit in the Opéfating Agreement, and -
specifically with respect to the requirements sef forth in §5.14. |

47. For‘ the reasons set forth above, Pooler has intentionally and willfully
breached and violated this duty of good faith and fair dealing. o

48. As a direct and proximate result of this breach, Howard and Westside
have suffered and continue to suffer damages in an amount to be determined at trial.

FIFTH CAUSE OF ACTION
ANTICIPATORY BREACH OF CONTRACT
(Derivatively on Behalf of the Company) |

49, Howard, on behalf of thé Company, ihcorporates by reference ahd
realleges the allegations ih the preceding paragraphs above, as if fu[iy set forth herein.

- 50.  As set forth above, to the éxtent that Pooler has >not already executed the
transfer of 200 acres of the Property to the Town, Pooler has stated that he intends to
do so and has begun taking the necessary steps to do so. In addition, Pooler has
stated his intent to usurp Howard’s responsibility for selling the Property lots and to sell
the.Property lots in volume at a pfice less than fair-market value.

51, Accordingly, Pooler has anticipatorily breached the Operating Agreement

by staﬁng his intention to not comply with the Operating Agreement and by taking steps

11
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to take both himself and the Corhpany out of a position to comply with the terms of the
Operating Agreement.
52. As a result of Pooler's anticipatory breach ‘pf the Operating Agreement,
the Company has suffered or will suffer damages in an arﬁount to be determined at trial,
" SIXTH CAUSE OF ACTION
ANTICIPATORY BREACH OF CONTRACT
(By Howard and Westside)

53. Howard and Westside incorporate by reference and reallege the
alleg_ations‘ in the preceding parégraphs_above, as if fully set forth herein.

54. As set forth above, to the extent that Pooler has not already executed the
transfer of 200 acres of the Property to the Town, Pooler has stated that he intends to
do so and has begun taking the necessary steps to do so. | |

55, By taking such steps, Pooler has precluded both himself and the
~ Company from complying with the terms of the Operating Agreement, specifically with
respbect to §5.14. |

56, Accordingly, Pooler has antici'patorily breached the Operating Agreement
by stating his intention to not comply with the Operating ‘Agreerﬁent and by preclud‘ing
both himself} and the Company from complying with the terms of the Operating
Agreement. | |

- 57.  As a result of Pooler's anticipatory b‘reach of the Operating Agreemén{,
Howard and Westside have suffered or will suffer damages in an -amount to be

determined at trial. .

12
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SEVENTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY
(Derivatively on Behalf of the Company)

58. Howard, on behalf of the Company, incorporates by reference and
realleges the allegations in the preceding paragraphs abové; as if fully set forth herein.

59, As Manager of the Company, Pooler owed the Company fiduciary duties,
including the duty of loyalty, duty to act in good faith, and duty to exercise reasonable |
care. |

60.  Through his willful vidlation of the Operating Agreement and other conduct_
alleged herein, Pooler breachéd each of thés‘é fiduciary duties to the Company.

61. Pooler's breach of fiduciary duty was, among other’things, intentional and
deliberate.

62. As a result of Pooler's breaches of his fiduciary duties, the Company has
suffered damages in an amount tb be determiﬁed .at trial. |

83. In addition. Héward, suing in the right '.of the Company; is 'entitled to
recover attorneys' fees 'by virtue of the intentional willful, - deliberate, and want.dn.
disrégard by Pooler of his fiduciary duties.

EIGHTH CAUSE OF ACTION
ACCOUNTING
(Derivatively on Behalf of the Company)
» 64. Howard, on behalf of the Company, incorporates by reference and

' reaﬂeg_es the allegations in the preceding paragraphs above, as if fully set forth herein.
' 65. As a result of Pooler's above-described conduct, the Company is entitled

to an accounting from Pooler of all transactions and agreements entered into by Pooler

-on behalf of the Company in connection with which assets of the Company have been

13



92

or are contemplated to be transferred in any mahner, -and the Company is further.
entitled to va judgment éompelling Poole'r to make restitution to the Company of all A
| misépprdpriated, wasted, and/or wrongfully transferred assets identified through such
accounting. |
| NINTH CAUSE OF ACTION
CONSTRUCTIVE TRUST
(Derivatively on Behalf of the Company)

66. Howard, on behalf of the Company, 'incorporates' by reference and
. realleges thek allegations in the preceding paragraphs above, as if fully set forth herein.

67. As Manager of thé Company, Pooler is a fiduciary with the obligation to
ensure that all transfers and contemplated transfers of assets of the Company are made
by, for the benefit of, and on behalf of, the Company.

68. In addition, pursuant to the Operating Agreement, Poolér expressly and
impliedly promised that all transfers and contemplated transfers of assets of the
Company would be made by, for the benefit of, and on behalf of; thé Com‘pény.

89. Pooler breached his express and implied promises and agreements
through his above-described conduct, and has been, upon information and belief,
unjustly enriched. as a result.

70. | Accordingly, the .Co'mpany is entitled to the imposition of a constructive
trust upon all .assets identified by the above;referenced accounting as having been'
misabpropriatéd, wasted, and/or wrongfully transferred by Pooler, and a judgment
compelling Pooler to make restitution to the Company of all such assets subject to such

constructive trust,

14
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TENTH CAUSE OF ACTION _
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
: (Derivatively on Behalf of the Company)

71. Howard, on behalf of the Company, .b incorporates by reference and
realleges the allegations in the preceding paragraphs above, as if fu!ly'set forth herein.

72. As alleged herein, Pooler's attempt to transfer 200 acres of the .
Company's Proberty to the Town violates several 'provisiohs of the Operating
Agreeme_nt, including buf notv limited to §5.14, which requires Pooler to cause the
Company to take such action as may be necessary to: (a) grant a sewer easemént to
Westside'; and (b) grant land use for wet land mitigation to Westside.

73. Because the transfer of these 200 acres would, among other things,
render the Company unable to meet its obligations.to Westside and Howard under
§5.14; such transfer would violate the Operating Agreement.

74, In addition, by transferring approximately two-thirds of the Company's
~ assets to the Town withbut fi'yrst obta'ining the consent of a Majority in Interest of the
Members, as defined in the Operating Agreement, Pooler would be in violation of §5.4
of the Operating Agreement,-which prohibits Podler from authorizing or apprb’ving the
transfer.or other disposition of all or substantially all of the assets ‘of‘ the Company.

75.  Pursuant to §1'2.1>1 of the Operating Agreemént. Howard is entitled, as a
Member of the Company, to seek injunctive relief to prevent actual or threatened
breaches of the Operating Agreement and specifically to enforce the terms and
provisions thereof.

76.  Accordingly, pursuant to §12.11 of the Operating Agreement and the

common law, Howard, on behalf of the Compény, is entitled to a judgment:

15
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(a) declaring that Pooler's unilateral efforts to transfer 200 acres of the Company's
Property constitutes a violation of the Operating Agreement, and _(b) permanently
enjoinihg, restraining, and prohibiting Pooler, and all persons acting in concert with him,
on his behalf, or at his direction, from taking any actions to enter into, execute, perform,
or further such transfer of the Company's Property.
_ " ELEVENTH CAUSE OF ACTION
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
(By Howard and Westside)

77. Howard and Westside incorporate by reference and reallege the
allegations in the preceding paragraphs above, as if fully set forth Vherein,

78. As alleged hereih, Pooler's attempt to transfer 200 acres of the
Company's Propei‘ty .to the Town violates several provivsAions of the Opera‘ting
Agreement, including but not limited to §5.14, which requires Pdoler to cause the
Company to take such action as may be necessary to: (a) grant a sewer easement to
Westside; and (b) grént land use forlwet land mitigation to Westside. o

| 79. Because the transfer of these 200 acres would, among other {hings,
render the Company unable to meet fts. obligations to Westside and HoWard under
§5.14, such transfer would violate the Operating Agréement. |

80. In the eveht that the transfer occurs, Howard and Westside would be
ireparably damaged in that the Westside development project relies on obtaining the
sewer' easement and wet land mitigation land use, absent which the Westside project
will not be possible to complete.' |

| 81. Accordingly, Howard and Westside are entitted to a judgment:

(a) declaring that Pooler's unilateral efforts to transfer 200 acres of the Company's

16.
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Property constitutes a violation of _fhe Operating Agreement; ‘and (b) permanently
~ enjoining, restraining, and prohibiting Po.olér, and all persons acting in concert with him,
on his behalf, or at his direction, from taking any actions to enter into, execute,' perform, |
or further such transfer of the Company's Property. |
TWELFTH CAUSE OF ACTION
'REMOVAL OF POOLER AS MANAGER
- (Derivatively on Behalf of the Company)

82. Howard, on behalf of ‘the Company, incorporates by referencé and

realleges the allegations in the preceding parégraphs above, as if fully set forth herein.

/83, Pursuant to §5.8 of the Operating Agreement, Pooler may be rérﬁoved as
Manager for cause in the event that he:’ (a) willfully or intentionally violates, or
recklessly disregards, his duties to the Company; or (b) willfully or intentionally acts or
omits to act Where such acﬁon or omission causes a material adverse effectito the
Company or its Membefs.

84. As alleged herein, Pooler, through his actions and omissions, has willfully
and intentionally vidlated, or.at a minimum has recklessly disregardéd, his duties to the
Company, and Pooler has also willfully and intentionally acted in such a manner as to
cause a material adverse effect to the Company and to Howard.

85.-  Accordingly, Howard, on behalf of the Company, is entitled to a judgmeni:
(a) declaring that Pooler has willfully and intentionally violated, or a minimum recklessly
disregarded, his duties to the Company; and/or has willfully and intentionally acted in

stich a manner as to cause a material adverse effect to the Company and to Howard;

and (b) requiring that Pooler be removed as Manager of the Company.

17
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THIRTEENTH CAUSE OF ACTION
DISSOLUTION OF THE COMPANY AND APPOINTMENT OF RECEIVER
(By Howard, Individually and on Behalf of the Company)

86. Howard, individually on behalf of the Company, incorporates by reference
and realleges the allegations in the preceding paragrapiis ab'ove, as if fully set forth
herein. v

§7.  Limited Liability Company Law §702 provides for judicial dissolution of a
limited liability company on application by or for a member and provides that dissolution
is appropriate whenever it is.not reasonabiy practicable to carry on the business in
conformity with the articles of organization or operating agreement '

88. In addition, the Operating Agreement provides in §11.1(b) that dissolution
‘'shall occur upon the entry of a decree of judicial dissolution of the Company.

89. As alleged herein, by virtue of Poolers conduct, it is' not reasonably
v practicable for the Company to carry on its business in coriformity with the Operating
Agreement. |

90. Accordingly, the Court shbul‘d enter a decree dissolving the Company
pursuant to Limited Liabilty Company Law §702. - |

01. P»ursuant to Limited: Liability Company Law §703, the Court may, in the
event of a dissolution, appoint a receiver in connection with the winding up of a
dissolved limited liability company’s affairs. | o

92.  Accordingly, Howard seeks a decree, in accordance with Limited Liability
Company Law §703, appointing a receiver to manage the w‘inding’ up of the Company

upon the dissolution of the Company.

18
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WHEREFORE, William Howard, suing in the right of Archer Rd. Vista LLC,
William Howard, individually, and Westside 'Development of Rochester, Inc., demand
judgment as follows:

a. on Count |, against Pooler in an amount to be determined at trial;

b.. on Count ll, against Pooler in an amount to be determined at trial;
C. on Count lll, against Pooler in an'amount io be determined at trial;
d‘. on Count IV, against Pooler in an amount to be determined at trial;
e. on Count V, against Pooler in an amount to be determined at trial;
f. on Count .VI,' against Pooler in an amount to be determined at trial;
g on Count Vil, against Pooler in an amount to be determined at trial;

h. on Count VI, ordering that an accounting be had of the affairs of
the Company, b‘yr_ which Pooler be. called.'to account for all
t'ransactions.and agreeménté-entered into by Pooler on behalf of
the Company in-connection with which assets of the Corﬁpany have
been‘ or are contemplated to be tranéferred in any maﬁner. a,hd»
compelling Pooler to make restitution to the Company of a.ll
misappropriated, wasted, and/or Wrongfully transferred assets
identified through sugh acéounting; |

i.  on Count IX, ordering that a constructive trust be imposed upon all
assets identified as having ‘been misappropriatéd. wasted, and/or’
wrohgfully transferred by Pooler, and a judgment compelling Pooler

~to make restitution to the Company of all such assefs subject to

such constructive trust;’
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on Count X, declaring that Pooler's unilateral efforté to transfer 200
acfe’s of the Company's Property constitutes a violation of the
Operating Agreement and permanently enjoining, restraining, and
prohibiting Pooler, and all persons acting in -concert' with him, on his
behalf, or at his direction, from taking ény -acfio'ns to enter into, |
execute, perform, or further such transfer of the Company's -
Property; | |

on Count Xl, declaring that Pooler's unilateral efforts to transfer 200
acres Qf the Compahy’s Property constitutes a violation of the
- Operating Agreement and permanently enjoining, restraining, and
" prohibiting Pooler, and all persons acting in concert with him, on his
behalf, or at his direction, from taking any actions 'to‘ enter into,
execute, perform, or further such transfer of the Company's
Property; | | |

on Count Xil, declaring that Pooler has willfully and intentionally
violated, or at a minimum recklessly disregarded, his duties to the
Company and/or has willfully and intentiqnally acted in such a
manner aé to cause a material adverse effect to fhe'Company and
to Howard; and requiring that Pooler be removed as Manager of thé
Company; |

on Count XIll, entering a decree judi.cially dissolving the Company
and appointing a receiver to Wind up the Company's affairs,

‘pursuant to Limited Liability Law §§702 and 703,;
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n. on all counts, awarding attorneys fees, costs, disbursements, and
prejudgment interest to Howard and/or Wéstsi_de;
o. on all counts, awarding such other and further relief as the Court

deems just and proper.

Dated: July 24, 2013

BOND, SCHOENECK & KING, PLLC

By: %/4'5’/

Brian Laudadio, Esq.
Joseph S. Nacca, Esq.
Attorneys for Plaintiffs
350 Linden Oaks, Suite 310
Rochester, New York 14625
Telephone: (585) 362-4700
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