
IFILED: NEW YORK COUNTY CLERK 09/17/2019 04:59 PMI
INDEX NO. 653735/2019

NYSCEF DOC. NO. 76 RECEIVED NYSCEF: 09/17/2019

JAMS ARBITRATION

.. ...

VITRA, INC.,

Claimant,

-and- JAMS No. 1425024190
NINETY-FIVE MADISON COMPANY, L.P.,

Respondent.

AMENDED FIFTE INTERIM AWARD

The undersigned Arbitrator, having been designated pursuant to a

stipulation of settlement in open court on December 7, 2017, in Vitra,

Inc. v Ninety-Five Madison Company, L. P. then pending in Supreme Court

of the State of New York, County of New York under Index No. 652342/2017,

(hereinafter "Settlement Agreement") and pursuant to a stipulation after

mediation waiving any conflicts from the circumstance that the

undersigned acted as mediator before the Action was settled, and having

read the Claimant 's notice of renewal of application for a temporary

receiver dated June 3, 2019, with proposed order, the Claimant's

replacement proposed order, the Claimant's memorandum of law dated June

13, 2019, with two exhibits, the affidavit of Nathaniel Rubin sworn to

on June 13, 2019, with exhibits and the affirmation of David Segal, Esq.

dated June 13, 2019, with exhibits, the Respondent's emergency

application for a hearing and reconsideration of the appointment of a

temporary receiver dated May 29, 2019, the affidavit of Rita Sklar sworn

to June 7, 2019, with exhibits, the Respondent's opposition memorandum

of law dated June 7, 2019, with exhibits, some handwritten notes of Rita
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Sklar stamped received at JAMS on June 10m 2019, and the Respondent's

mock-up of an order (black-line and clean versions) appointing a

temporary receiver, and having heard the arguments of the parties on

June 27, 2019, does hereby find and conclude as follows:

The Claimant moved in this Arbitration, inter alia, for the

appointment of a Receiver alleging that the Respondent's misccñduct,

obstruction and willful disregard of the Settlement AgrGemâDt had

improperly delayed the claimant in commencing its initial alterations

contemplated under the Lease (the "Initial Alterations") and, in support

thereof, submitted an Arbitration Statement, an Affirmation of David F.

Segal, and the Affidavits of Jessica Hicks, René Walpen, Laurent

Lisimachio, Karen Stein, Thomas J. Osborne and Nathaniel Rubin, with

Exhibits annexed. In opposition, the Respondent submitted an Opposing

Arbitration Statement and the affidavits of Rita Sklar, Cynthia Knapp,

James Macdonald, James Butler, Mihai Radu, Rich Tjoa and Leslie Kahn,

with Exhibits annexed. The Claimant submitted a Reply Arbitration

Statement, a Reply Affirmation, and the Affidavits of Jessica Hicks,

Laurent Lisimachio, René Walpen, Thomas Osborne and Nathaniel Rubin,

with Exhibit annexed.

The parties appeared before the Arbitrator for oral argument of

the motion on May 14, 2018, and after due deliberation thereon, the

Arbitrator issued an Interim Award dated June 18, 2010, ruling that the

Arbitrator had authority under the Settlement Agreement to appoint a

Temporary Receiver to perform the Respondent's obligations,

responsibilities and prerogatives in the oversight and approval of the

Claimant's Initial Alterations until it opens for business. The
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Arbitrator, however, held such application in abeyance pending the

faithful and timely observation by the Respondent of its exercise of

these obligations, responsibilities and prerogatives with provision

being made for the renewal of such application on short notice in the

event of any further violation of the Respondent's obligations,

prerogatives and responsibilities relating to the Claimant's Initial

Alterations.

The Respondent served a notice of Default dated May 4, 2018,

alleging certain defaults under the Lease, and the parties thereafter

consented to the entry by the Arbitrator of the May 14, 2018, Order

Granting a Yel1owstone Injunction with Temporary Restraining Order.

At a hearing before the Arbitrator on April 10, 2018, the parties

had jointly approved the Exhibit to be submitted to the Landmarks

Preservation Commission ("LPC") in connection with the exterior facade

of the Premises. Yet, the Respondent unilaterally, and without the

Arbitrator's knowledge or the Claimant's consent, altered the Exhibit

and then submitted the altered Exhibit, with Applications signed at a

hearing before the Arbitrator, to LPC, unilaterally, and without the

presence of the Claimant's representative, as had been previously agreed

to (the ''Initial LPC Applications").

The Arbitrator issued an Order dated October 10 , 2018, directing

that the Claimant shall install the entry door to the Premises

substantially in accordance with the Architectural Plan of the Claimant's

Architect, Gensler Planning and Architecture, the so-called Gensler Plan

A-865. This order further directed that the Claimant shall submit the

Gensler Plan A-865 to and seek approval theref or from LPC and the New
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York City Department of Buildings. New applications were submitted to

LPC seeking review and approval of Gensler Plan A-865, and the Initial

LPC Applications were withdrawn at LPC.

Thereafter, the Respondent issued a letter to the General Counsel

of LPC undermining the October 10, 2018, Order by attacking it and

demanding that LPC proceed with the design that the Respondent preferred.

The Claimant opposed the Respcñdent's attack at LPC on the October 10,

2018 Order, and LPC ultimately approved Gensler Plan A-865.

During the course of the Claimant's Initial Alterations, the

Respondent imposed conditions that were not provided for in the Lease.

These included conditions regarding the Claimant's access to the Building

for construction; imposition of costs for access, imposition of costs

for, and delay in, the Respañdeñt's reviewing certificates of insurance;

rejection of the Claimant's third-party inspector; cancellation and

determination of when sanding of the ground floor could proceed; and

imposition of a fee of $2,000, set forth in the Lease for minimum weekend

costs of freight elevator service. The Respondent demanded that the

Claimant pay this fee in advance of this sanding work on the ground floor

of the Demised Premises. No freight elevator service was required for

this work. The Respcñdent refused to allow such work to proceed without

this payment, and the Claimant was substantially delayed in proceeding

with its Initial Alterations as a result. This led to the Claimant's

application for an Order setting certain protocols for construction.

The parties submitted opposing forms of such an Order. On November

22, 2010, the Arbitrator signed the Claimant's form of Order, as slightly

modified ("Construction Protocol Order"), which provided that the
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Respondent was required in all respects to promptly facilitate the

construction of the Claimant's Initial Alterations without imposing

conditions but without prejudice to the claims of the parties as to the

financial obligations and responsibilities with respect to this

construction.

The Respondent sought reargument on the Construction Protocol Order

which was denied in the Arbitrator's Second Interim Award dated February

24, 2019.

Following a hearing on March 12, 2019, the Arbitrator issued an

Order determining that the Respondent failed to comply with the

Construction Protocol Order by delaying the installation of the condenser

units and of the Claimant's fire alarm system. The Arbitrator directed

that the Respondent facilitate and not further obstruct the construction

and installation of the piping and condenser units and the fire alarm

system. After this hearing on March 12, 2019, the RespOñdêñt's counsel

advised that the Respondent consented to the installation of the

condenser units on the 2"4 floor courtyard roof. Yet, on March 13, 2019,

the Respondent refused to allow the rigging sub-subcontractor to use the

Building's freight elevator to bring its rigging equipment to the 2"d

floor of the Building.

The Arbitrator then issued an Order dated March 13, 2019, directing

the RespüñdGñt, its officers, directors and employees to desist forthwith

from interfering with the use of the freight elevator by the rigging

sub-subcontractor. Notwithstanding this Order, the Respondent refused

to allow the rigging sub-subcontractor to use the freight elevator.

In addition, the Claimant has shown to the Arbitrator's
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satisfaction that the proceeding and completion of the Claimant's Initial

Alterations has been materially delayed by the foregoing conduct of the

RespOñdent. This included delays in the permitting process at LPC and

New York City Department of Buildings, the Respondent's continued failure

to approve unconditionally the installation of the fire alarm system,

and the Respondent's further violation of the Arbitrator's Orders. The

RespOñdêñt committed these violations by (i) barring the Claimant's

contractors and subcontractors from access to the basement of the

Building on April 4 and April 5, 2019, resulting in the Arbitrator's

further Order dated April 10, 2019, directing the Respondent to permit

the Claimant and its contractor, subcontractors, agents and laborers

immediate access to the basement from day to day until the contractor

and the Claimant notify the Respondent that such access is no longer

needed, and (ii) by barring the Claimant's representatives from using

the freight elevator on April 15, 2019. This resulted in the

Arbitrator's further Order dated April 15 , 2019, directing the

Respondent, its agents, officers, members and employees by 3 p.m. EDT

to afford access to the Claimant and its contractor, subcontractors,

representatives , agents and employees to the freight elevator, without

prepayment or any other preconditions , for so long during the day and

the rest of the week they needed to use it. The order recited that the

Arbitrator had previously issued emergency orders to permit the

Claimant's Initial Alterations to proceed, that the Arbitrator 's efforts

to accommodate the Respondent's legitimate needs had been met with

continuous misbehavior, distortion of facts and bad faith deprivation

of the benefits of the bargain that the Claimant is legally entitled to
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expect, and that, if the Respondent violated this or any other of the

Arbitrator's Orders or Awards, the Arbitrator would entertain an

application under JAMS Comprehensive Rules for the Respondent to show

cause why it or its principal should not be sanctioned up to $100,000

per day.

All told, the Arbitrator has conducted and participated in

conference calls with counsel to the parties on March 14, 2018, March

28, 2018, April 9, 2018, April 20, 2018, April 30, 2018, May 10, 2018,

July 11, 2018, September 7, 2018, September 13, 2018, September 17, 2018,

October 5, 2018, October 10, 2018, October 11, 2018, October 15, 2018,

October 22, 2018, October 26, 2018, October 30, 2018, November 14, 2018,

February 25, 2019 and April 3, 2019. The parties have appeared before

the Arbitrator for hearings on April 4, 2018, May 14, 2018, July 27,

2018, January 15, 2019, March 12, 2019, and June 27, 2019. The Arbitrator

issued the Interim Award dated June 18, 2018, the Second Interim Award

on February 24, 2019, and the Third Interim Award on March 10, 2019.

It appears to the Arbitrator that there remains substantial

construction requiring coordination with, and cooperation by or on behalf

of the Respondent-Landlord relating to the continuation of the Claimant's

Initial Alterations. This includes, but is not limited to, construction

of the entry way to the Premises, installation of the elevator, and

completion of Landlord's structural work within Claimant's Premises. In

view of the Respondent's actions, misconduct and repeated violations of

its obligations, responsibilities and prerogatives as Landlord regarding

the Claimant's Initial Alterations, it is AWARDED and ORDERED as follows:

ORDERED that the Claimant's renewed application for the appointment
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of a temporary receiver is granted and the Respañdêñt's application for

reconsideration of the appointment of a receiver is denied; and it is

further

OPEERED that Danielle C, Lesser, Esq., of Morrison Cohen LLP, New

York, New York, be, and is hereby appointed, Temporary Receiver in

rsspect of all of the Landlord's obligations, responsibilities and

prerogatives under the Lease, the Settlement Agreement, and pursuant to

23the Orders of the Arbitrator, in respect of and through the date of

completion of the Claimant's Initial Alterations, and the date the

Claimant substantially opens for business in the Premises; and it is

further

ORDERED, that before entering upon her duties as Temporary

Receiver, Danielle Lesser execute to the People of the State of New York,

and file with the New York County Clerk, a bond and oath with sufficient

sureties in the penal sum of $100,000 for the faithful discharge of her

duties as Temporary Receiver, and it is further

ORDERED, that in addition to the usual powers and duties of a

Temporary Receiver according to the laws of the State of New York, the

Temporary Receiver's powers include the following on behalf of the

Respondent, and with respect to the Claimant and the Claimant's Initial

Alterations:

(a) Facilitate unrestricted access to the Claimant's general

contractor, Archstone Builders LLC ("Archstone"), and its subcontractors

and sub-subcontractors, who have certificates of insurance as previously

approved or as approved by the Temporary Receiver or the Arbitrator, to

all areas of the Building for work associated with Claimant's Initial
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Alterations including, but not limited to, the basement, sub-basement,

18t floor courtyard, the third floor, the 2nd floor courtyard roof, the

third floor, Building stairwells B and C, the elevator shaft and roof,

entries at all levels for elevators as well as elevators' shafts and

roofs thereof, the exterior of storefront entry to the Premises as well

as the area underneath this entry, when needed and without conditions,

on weekdays between 8 a.m. and 5 p.m., and weekends, upon reasonable

advance notice to the Temporary Receiver, when required by Archstone.

The Temporary Receiver will ensure that building personnel or such other

of Respondent's employee(s) as necessary will provide a key to Archstone

daily, by 8 a.m., for such access. If access from the 29th Street

entrance to the Building is required between 11:40 a.m. and 12-40 p.m.,

Archstone will continue to provide the personnel to facilitate such

access at Archstone's expense. Access to and through the Building shall

be without charge to the Claimant except for freight elevator service

as provided in the Lease. The Temporary Receiver shall facilitate egress

through the 29th Street door to the Building at all times that Archstone,

its subcontractors, sub-subcontractors, and Vitra's professionals are in

the Building.

(b) Review and approve the certificates of insurance of all

subcontractors and sub-subcontractors that have previously been provided

to the Respondent that have not yet been approved. Review and approve

certificates of insurance of subccñtractors and sub-subcontractors

engaged in the future, as well as renewals or amendments of existing

certificates of insurance, and provide the results of such review to the

claimant's representatives within two business days. The review of all
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of such insurance certificates shall be at the Respondent's sole cost

and expense.

(c) Confirm that all of Archstone's presently designated and

engaged =*'hnantractors and sub-subcontractors are approved. All future

subcontractors and sub-subcontractors designated and engaged by

Archstone shall be deemed approved providing they meet the Respondent's

presently existing insurance requirements, as they may have been amended

or approved by the Arbitrator.

(d) The Receiver shall not communicate directly with

Archstone or its =**hamntractors except in an emergency or with prior

approval by the Claimant or its designated representative (eA, JAS

Consulting). To the extent an issue arises, the Receiver shall in the

first instance communicate with Nathaniel Rubin, the Claimant's project

manager and then, if necessary, with the Claimant's counsel to address

the issue, in accordance with the Settlement Agreement.

(e) Provide the Claimant's counsel with one business-day

notice should the Receiver require or desire to communicate with or

deliver docüisêñts to, LPC, with the intent and purpose that both parties

have the opportunity to participate in such communication.

(f) Manage and respond to Archstone's building services

requests for freight elevator usage, site access and the like;

(g) Address utility shut downs related to new, upgraded or

altered services;

(h) Arrange for the provision of heat and freight- elevator

service when required;
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(i) Review, approve and execute on behalf of the Respondent

all documents, applications and filings required by the Department of

Buildings and LPC;

(j) Review and approve on behalf of the Respondent plans,

drawings, shop drawings and other submissions made by the claimant or

on its behalf;

(1t) AddXsss Department of Buildings violations that might

interfere with the granting of a permit for any of the Claimant's Initial

Alterations, including existing elevator violations;

(1) Respond to requests for information or direction from

the Claimant or its contractors when issues arise or result from field

conditions;

(m) Procure ACP-5 reports, if necessary, for the Claimant's

Initial Alterations;

(n) Provide for after-hours construction, and direct the

Respoñdent's employee(s) to be present to facilitate same, when required

by Archstone;

(o) Direct the Respondent's employees as may be necessary

to ef fectuate this Order;

(p) Provide or complete documentation regarding all of the

foregoing ; and

(q) Apply to the Arbitrator for such other and further

powers or instruction reasonably necessary to enable the Temporary

Receiver properly to carry out her duties, and to facilitate completion

of the Claimant's Initial Alterations including, without limitation,
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applications to retain counsel, an architect, engineer, expediter and

other related professionals, whether or not these are persons or firms

approved by the Respondent; and it is further

ORDERED, that said Temporary Receiver forthwith deposit all monies

received by her at the time she receives same in her own name as Temporary

Receiver in an appropriate banking institution, and no withdrawals shall

be made therefrom except as directed by the Arbitrator or on a draft or

check signed by the Temporary Receiver and countersigned by the surety

on her undertaking; and it is further

ORDERED, that the Temporary Receiver may use such other personnel

from her firm that may be required to fulfill the requirements of this

Order; and it is further

ORDERED, that the Temporary Receiver shall furnish the Respondent's

attorneys with monthly statements of the receipts and expenditures of

the Receivership, together with a photocopy of the monthly statements

received from said depository; and it is further,

ORDERED, that the Temporary Receiver is authorized, with the

consent of the Arbitrator, and without prejudice to the Respondent's

right to conduct litigation and arbitrate before the undersigned, to

institute and carry on all reasonable legal proceedings necessary for

the fulfillment of the purposes of this Order, including but not limited

to hiring Morrison Cohen LLP, and to assert the authority of the

Temporary Receiver as herein provided, to represent the Receiver in the

event of any litigation as the Receiver may deem reasonably necessary

to protect herself, the Premises or the interests of the Claimant and

the Respondent, and to institute and prosecute suits and proceedings,
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and prosecute, defend or withdraw any application to the Arbitrator

pending completion of the Claimant's Initial Alterations and its

substantially opening for business in the Premises; and it is further

ORDERED, that the Temporary Receiver comply in all respects

applicable with CPLR sections 6401-6404; §35A of the Judiciary Law and

Rule 36 of the Chief Judge; and it is further

ORDERED that the Respondent, its agents, officers, members

employees, affiliates, partners, managers, attorneys, contractors,

representatives and all other persons acting on its behalf, including

the Respondent's principal, Rita A. Sklar (collectively, the "Restrained

Parties") are hereby enjoined and restrained from interfering with the

Receiver's exercise of the Respondent's authority as Landlord conferred

by this Order, and it is further

ORDERED that the Restrained Parties are enjoined and restrained

from attempting to gain, or otherwise interfere with or interrupt the

Claimant's use, occupancy and possession of the Premises, or to deny

the Claimant or its representatives, contractors, subcontractors and

sub-subcontractors, access to the Premises, or to adjoining or other

areas of the Building as required for completion of the Claimant's

Initial Alterations, and from interfering in any manner with the

completion of the Claimant's Initial Alterations, subject to the

provisions of the previous or further Orders of the Arbitrator, and the

Settlement Agreement; and it is further

ORDERED that the Respondent's employees shall fully comply with

the terms of this order, and neither the Respondent, nor its employees

shall issue conditions, for the performance of the Claimant's Initial
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Alterations, to the Claimant, its representatives or the Respondent's

employees; and it is further

ORDERED that the Temporary Receiver shall keep the Respondent

reasonably informed at least monthly about the performance of the

Claimant's Initial Alterations; and it is further

ORDERED, that the Temporary Receiver shall provide the Respondent

with all requests for work, plans, shop drawings, permits and other

materials affecting the Building received from the Claimant its

contractors and professionals and provide notice to the Respondent of

all activity to be undertaken (or which has been undertaken) by the

Claimant in any areas outside of the Demised Premises; and it is further

ORDERED that the Temporary Receiver shall be compensated at the

rate of $650 per hour for her services as such, and shall provide bills

for her services and, subject to permission of the Arbitrator, the

services of any other individual she deems necessary to involve, on a

monthly basis to the Respondent and the Arbitrator; and it is further

ORDERED that the Respondent shall be responsible for the payment

of all fees, costs and expenses of and incurred by the Temporary

Receiver, within twenty (20) days of the Arbitrator's approval that such

charges are reasonable following submission of billing and justification

therefor to the Arbitrator and to the Respondent; and it is further

ORDERED in the event the Respondent does not timely pay the approved

charges, the Claimant shall do so and upon making such payment, the

Claimant shall be entitled to a further rent abatement equivalent to the

amount of such payment from the next rent or additional rent due from
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the Claimant to the Respondent; and it is further

ORDERED, that this receivership shall terminate automatically when

the Claimant substantially opens for.business and its Initial Alterations

have been completed, as determined by the Arbitrator, or sooner upon the

further Order of the Arbitrator or a court of competent jurisdiction.

tep en G. rane, Arbitrator

State of New York )
as :

County of New York)

I, Stephen G. Crane, do hereby affirm upon my oath as Arbitrator

that I am the individual described in and who executed this instrument

which is my AMENDED FIFTH INTERIM AWARD. .

Da e St hen G. Crane
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