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Argument 

I. 

THE MOTION TO DISMISS SHOULD BE GRANTED AND THE MOTION FOR SUMMARY 

JUDGMENT DENIED BECAUSE PETITIONERS VIOLATED THIS COURT'S ORDER 

Petitioners admit they violated this Court's June 15, 2020 Order. Apparently believing that 

forgiveness is easier to obtain than permission, their attorney contends he had a "computer scanning 

issue" preventing him from timely filing the Amended Petition. He does not provide any reason 

why he waited 3 days after having the signed petition before trying to file it. His excuse amounts to 

"I didn't file it timely" not "I couldn't file it timely", and therefore, it is really no excuse at all. 

IL 

THE AMENDED VERIFIED PETITION MUST BE DISMISSED AND 

SUMMARY JUDGMENT DENIED BECAUSE LP ACT § 121-402(e) IS INAPPLICABLE 

Petitioners, through their attorney's affirmation, finally make clear that the relief sought is a 

declaration that NFMC has been dissolved as a result of the statutory removal of its general partner, 

RAS Property, pursuant to LP Act § 121-402(e). 

While in our moving papers Respondents went to great lengths to explain to the Court how 

and why this statute does not apply, in opposition, Petitioners' defense of their position is not much 

more than an afterthought, with no case law or analysis of the statute or logical explanation as to 

why it should apply in these circumstances that are clearly not within the plain meaning of the 

statute. 

1 
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A. LP Act § 121-402(e) Is Inapplicable Because Removal is 

"Otherwise Provided" in the NFMC LP Agreement 

Petitioners do not address, and thus concede, that the removal of a general partner is 

"otherwise provided" in the NFMC LP Agreement, as explained at length in Respondents' moving 

brief. Accordingly, on this ground alone their position on the applicability of subsections (e)(i) and 

(e)(ii) of the statute is immaterial, and the Amended Verified Petition must be dismissed. 

B. LP Act § 121-402(e)(i) Is Inapplicable 

It has become clear through Respondents' legal research (and confirmed by Petitioners' 

inability to find any support for their interpretation) that there are very few parties who have 

even attempted to advance the same position as Petitioners. The dearth of parties failing to take 

advantage of such a purported easy way to remove a general partner and dissolve a partnership 

provides compelling support that Petitioners' position makes no sense. The two appellate courts 

who have addressed this issue had no difficulty ruling in favor of Respondents' position. 

In Kenworthy v. Kenworthy Corp., 149 S.W.3d 296 (Tex. App. 2004),1 the limited 

partners brought an action seeking dissolution of the limited partnership, naming the general 

partner as a defendant. After 120 days from filing suit, plaintiffs moved for summary judgment 

under Texas Revised Limited Partnership Act § 4.02(a)(5) claiming that an "event of 

withdrawal" automatically occurred, and as a result, the general partner was removed, the 

partnership was automatically dissolved, and they were entitled to the appointment of a trustee to 

wind up its affairs. Id., at 297. This is the exact claim made by Petitioners. 

The operative provision of the Texas Act mimicked the NY LP Act as follows: 

(a) A person ceases to be a general partner of a limited partnership on the 

occurrence of any of the following events of withdrawal: 

1 A copy of this decision is annexed hereto at Tab 1. 

2 
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(5) Unless otherwise provided in a written partnership agreement or with 

the written consent of all partners, 120 days expire after the date of the 

commencement of a proceeding against the general partner seeking 

reorganization, arrangement, composition, readjustment, liquidation, 

dissolution, or similar relief under any law if the proceeding has not been 

previously dismissed, 

Id., at 297-98 citing Texas Revised Limited Partnership Act, § 4.02(a)(5) (emph. added.) 

The lower court granted partial summary judgment, held that the limited partnership was 

dissolved and appointed a trustee to wind up its affairs. On appeal, the Texas Court of Appeals 

reversed, articulating the very same reasons as argued by Respondents. The Court agreed with 

the appellants that this provision "speaks to lawsuits against the general partner in which relief 

is sought against the general partner for the general partner's reorganization, arrangement, 

composition, readjustment, liquidation, dissolution, or similar relief." Id. (emph. in original). 

Specifically, the Court agreed with the appellants that because the lawsuit "is for 

dissolution of the partnership and not the dissolution of the general partner", the statute 

does not apply. Id. (emph. added.) 

The Court noted that the Comment to the Revised Uniform Limited Partnership Act 

(upon which the Texas Act and the LP Act was modeled) states that this provision was to give 

limited partners "the power to rid themselves of a general partner who is in such dire financial 

straits that he is the subject of proceedings under the National Bankruptcy Code or a similar 

provision of law." Id., at 299. The Court of Appeals held that it was the "purpose and intent" of 

this provision to allow "limited partners [to] be able to avoid a continuing business relationship 

with a general partner who finds himself in conditions such as those described in [this 

provision]" and that "they should not be required to continue to leave their investments and the 

conduct of the business of the partnership in the hands of one so situated." Id. 

3 
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Importantly, the Court held, "We further believe that for us to hold that suits seeking 

dissolution of the limited partnership, as opposed to the dissolution of the general partner, 

create an 'event of withdrawal' would be contrary to the clear purpose of the statute." Id. 

(emph. added.) The Court explained, "[o]therwise, displeased limited partners could file a 

lawsuit seeking dissolution of the partnership, name the general partner as a defendant, wait 120 

days (which is not at all an inordinate time for a lawsuit to be pending in litigation between 

partners), and then recover more or less by default on contested issues involved in the dissolution 

of the partnership, not the dissolution of the general partner, simply because the suit was not over 

in 120 days." Id. This is precisely what Petitioners are attempting to do. As explained by the 

Texas Court of Appeals, "[a]ccording to the plain meaning of [this provision], we cannot say that 

the legislature intended such a result." 

The only other reported decision found addressing this specific issue was TP. Racing, 

L.L.L.P. v. Sims, 232 Ariz. 489, 307 P.3d 56 (Ct. App. 2013),2 which confirmed that the 

withdrawal of a general partner provision requires that the proceeding for dissolution be against 

the general partner and that the statute "must be limited to those cases that could legally cause 

dissolution" of the general partner. Id., 307 P.3d at 60. 

In T.P. Racing, the limited partnership commenced an action against the half owner of its 

general partner. This half owner then brought a third-party complaint against the general partner 

for dissolution of the general partner. Id., at 58. After 120 days, the third-party plaintiff sent a 

notice to the general partner stating that by operation of law, the general partner had withdrawn 

its position as the limited partnership's general partner. Id., at 59. 

2 A copy of this decision is annexed hereto at Tab 2. 

4 
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The applicable statute relied upon was essentially identical to the RULPA, the Texas 

statute and the LP Act § 121-402(e), and provided as follows: 

Unless otherwise provided in writing in the partnership agreement, one 

hundred twenty days after the commencement of any proceeding against 

the general partner seeking reorganization, arrangement, composition, 

readjustment, liquidation, dissolution or similar relief under any statute, 

law or regulation, the proceeding has not been dismissed, .. . 

Ariz. Rev. Stat. Ann. § 29-323(5) (emph. added.) 

The Court held that even though the claim in the third-party action was for dissolution of 

the general partner, "we do not discern a legislative intent to require withdrawal merely because 

an action that nominally seeks dissolution remains pending for more than 120 days when it is 

legally impossible for the action actually to cause dissolution." Id., 307 P.3 at 60. (emph. in 

original). 

The Court rejected the third-party plaintiff's interpretation of the statute "in the most 

literal sense" as applying to "any proceeding seeking dissolution under any statute" since it 

would lead to "absurd results" that are not difficult to imagine. Id. (emph. in original.) For 

example, the Court noted that an action in Arizona is commenced upon filing of the complaint 

(like New York) and that the statutory deadline for service of process is 120 days thereafter (like 

New York), and therefore, "such an action, if not immediately served, could well be pending for 

more than 120 days before the general partner is even on notice of the need to seek dismissal." 

Id. The Court held, "[t]o give effect to the purpose of the statute, its reference to a 'proceeding 

against the general partner seeking . .. dissolution' must be limited to those cases that could 

legally cause dissolution [against the general partner]." Id. (emph. added.) 

The Court then turned to whether the third-party claim for dissolution against the general 

partner "amounted to a colorable claim for dissolution." Id. This claim was not colorable 

5 

FILED: NEW YORK COUNTY CLERK 08/11/2020 04:22 PM INDEX NO. 653735/2019

NYSCEF DOC. NO. 176 RECEIVED NYSCEF: 08/11/2020

8 of 33



because it was brought under the statute authorizing dissolution of limited partnerships, when the 

general partner was an LLC. (Likewise, here, RAS Property is a limited liability company and 

the claim for dissolution — against NFMC — was brought under LP Act § 121-802. No claim was 

ever asserted by Weinstein under the statute for dissolution of an LLC, NYLLC Law § 702.) 

The Court further noted that the third-party plaintiffs also had no standing to seek 

dissolution of the general partner because they were not members of this LLC. (Likewise, 

Weinstein is not a member of RAS Property; its sole member is Rita A. Sklar, and NYLLC Law 

§ 702 requires "application by or for a member" for judicial dissolution of an LLC.) 

As a result, the Court held that "as a matter of law, the dissolution claim [against the 

general partner] could not support its requested relief with respect to [the general partner]. 

Accordingly, the claim could not cause [the general partner's] withdrawal under [the statute]. 

We therefore affirm the superior court's determination that there was no withdrawal." Id., at 61. 

In sum, the plain meaning of LP Act § 121-402(e)(i), the legislative intent for this 

provision, and the only two reported decisions interpreting identical provisions with regard to our 

specific issue, all confirm that there has been no withdrawal of RAS Property as general partner 

of NFMC because there is no action against RAS Property seeking its dissolution and because 

further there was no legal basis for either Weinstein or Petitioners to seek dissolution of RAS 

Property. 

C. LP Act § 121-402(e)(ii) Is Inapplicable 

Petitioners' alternative basis for relief is subsection (e)(ii) of Sec. 121-402 which provides 

that a general partner of limited partnership is automatically removed: 

if within ninety days after the appointment without his consent or 

acquiescence of a trustee, receiver, or liquidator of the general partner or 

of all or any substantial part of his properties, the appointment is not 

6 
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vacated or stayed, or within ninety days after the expiration of any such 

stay, the appointment is not vacated; 

In Petitioners' Amended Petition and Mr. Barr's Affiimation (annexed at Exhibit F), 

Petitioners rely upon the Amended Fifth Interim Award (the "Award") entered in the arbitration 

between NFMC and its tenant Vitra, Inc. as the basis for the application of this provision. 

Petitioners provide no legal support or any analysis of why the receiver appointed in the arbitration, 

not involving RAS Property, concerning a lease between NFMC and its tenant is a receiver "of all 

or any substantial part of [RAS Property's] properties." 

Mr. Barr first falsely informs this Court that "the receivership applied to 'Respondents, its 

agents, officers, members, employees, affiliates, partners, managers, attorneys, contractors, 

representatives and all other persons acting on its behalf, including the Respondent's principal, Rita 

A. Sklar (collectively, the "Restrained Parties")." (Emph. added.) This provision when quoted in 

its entirety continues that these identified "Restrained Parties" are not subject to a receiver but "are 

hereby enjoined and restrained from interfering with the Receiver's exercise of the Respondent's 

[NFMC] authority as Landlord conferred by this Order." (Emph. added.) 

There was no receiver appointed for any of these other entities. Indeed, is Mr. Barr really 

trying to argue that a receiver was appointed for Weinstein, herself, as a "partner" of NFMC? 

Based upon his purposeful misreading the Award, Mr. Barr then argues that 

"[u]nquestionably, NFMCLP is a substantial asset of RAS. Indeed, NFMCLP is RAS's only asset." 

It is hard to even fathom a more tortured reading of Section 121-402 (e)(ii). This provision 

expressly only applies when a receiver is appointed "of the general partner or of all or any 

substantial part of his properties." If the legislature intended for a general partner to be removed 

when a receiver was appointed for the limited partnership it would have simply said so. At best, the 

7 
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statute would only apply if RAS Property's actual shares (i.e., the general partner's "properties") in 

NFMC were in receivership — which is not the case here. 

According to the Award, the Arbitrator "hereby appointed, Temporary Receiver, in respect 

of all of the Landlord's obligations, responsibilities and prerogatives under the Lease, the Settlement 

Agreement, and pursuant to the Orders of the Arbitrator, in respect of and through the date of 

completion of the Claimant's Initial Alterations, and the date the Claimant substantially opens for 

business in the Premises." (Emph. added.) 

According to the clear terms of the Award, the only and actual property for which the 

receiver was appointed was NFMC's Lease and Settlement Agreement with its tenant. No 

"properties" of RAS Property are the subject of this receivership. 

The use of the word "properties" in the statute corresponds to its reference to a receiver. 

According to the CPLR, receivers are appointed only over "property which is the subject of an 

action in the supreme or county court." CPLR § 6401. "The word 'property' as used in this 

statute contemplates specific property which is the subject of the action." Eckhaus v. Eckhaus, 

15 Misc. 2d 686, 687, 181 N.Y.S.2d 570, 571 (Sup. Ct. 1958) (emph. added) quoting Central 

Union Trust Co. of N. Y. v. Northern Insurance Co. of N. Y., 217 App.Div. 482, 216 N.Y.S. 773 

(1St Dep't 1926)). This is consistent the "property that is the subject of the action" between 

NFMC and Vitra, i.e., the Lease and Settlement Agreement, for which a receiver was appointed 

in the Award. 

NFMC, the company, is not "specific property" which is the "subject of an action." Further, 

the receiver appointed in the Award has no control over, or authority to control, RAS Property's 

interest in NFMC. RAS Property is free to assign, sell, transfer or otherwise dispose of its interest 

in NFMC, none of which could be done if its interest in NFMC were subject to a receiver. See, 

8 
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Jacynicz v. 73 Seaman Assocs., 270 A.D.2d 83, 85, 704 N.Y.S.2d 68, 70 (1st Dep't 2000) 

(explaining that a temporary receiver's "duty is to preserve and operate the property, within the 

confines of the order of appointment"); Stall-Meyer Woodcrafters, 84 N.Y.S.2d 757, 759 (Kings 

Co. 1948) ("it is the primary duty of a receiver to preserve and protect the property for the 

benefit of all the persons interested in the estate"). 

On its face, the statute has absolutely no bearing on this matter, and as a matter of law, 

cannot be used by Petitioners as a basis to claim that the general partner of NFMC has been 

statutorily removed. Consistent with the reasons why subdivision (e)(i) does not apply to RAS 

Property, a court (or arbitrator) cannot appoint a receiver of RAS Property's "properties" when RAS 

Property was not a party to that proceeding and when RAS Property did not even have the ability to 

vacate or stay the receiver in that proceeding. It is beyond belief that the drafters of the LP Act 

meant to require a general partner to obtain a stay or dismissal in circumstances when it does not 

have the legal capacity to do so. 

Indeed, both the Texas and Arizona Courts of Appeals found it significant that subdivision 

(e)(i) should not apply to compel a general partner to dismiss or stay a dissolution action against the 

limited partnership (even if the general partner is also a named party). This reasoning bodes even 

stronger for why subdivision (e)(ii) should not apply to compel a general partner to stay or dismiss a 

receivership of the limited partnership in an action in which the general partner (like here) is not 

even a party. 

As cited above, the Official Comment to this provision in the RULPA confirms that the 

statute was meant to give limited partners the ability to rid themselves of general partners who 

themselves are in dire straits because of their own situations as described in the statute. Here, a 

receivership involving NFMC and its Lease with a tenant is not demonstrative of any "dire financial 

9 
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straits" of the general partner, RAS Property, which would necessitate giving limited partners the 

statutory authority to summarily remove a general partner by the mere passage of time (and with no 

legal ability to prevent removal). 

Accordingly, LP Act § 121-402(e)(ii) does not provide a basis to claim that RAS Property 

was removed and NFMC dissolved. Therefore, the Amended Verified Petition must be dismissed. 

IIL 

THE AMENDED VERIFIED PETITION SHOULD BE DISMISSED 

BECAUSE THE CLAIM IS DERIVATIVE, CANNOT BE ASSERTED 

PURSUANT TO NFMC PARTNERSHIP AGREEMENT AND 

IS NOT NECESSARY FOR THE ADMINISTRATION OF WEINSTEIN'S ESTATE 

A. The Claim Is Derivative 

Petitioners argue that their claim is not derivative because "the relief sought are the rights 

which the NFMCLP partnership agreement gives to any assignee of a limited partnership interest 

upon dissolution. (See Partnership Agreement Paras. 8.4 and 9.4(B),)" This argument 

demonstrates precisely why it is a derivative action — they are seeking relief for the benefit of the 

partnership based upon purported rights given to all limited partners or their assignees. This is 

the very definition of a derivative action as explained at length in Respondents' moving papers. 

Since this Court precluded Petitioners from asserting any derivative claims, the Amended 

Verified Petition must be dismissed. 

B. Petitioners Have No Right To Assert Their Claim 

Under The NFMC LP Agreement 

Petitioners argue that they have the rights as "Assignees" under the NFMC LP 

Agreement to bring this action, citing Sections 8.4 and 9.4. Section 8.4(B) provide as follows: 

Any Assignee of an Interest pursuant to an Assignment satisfying the 

conditions of this Article VIII who does not become a substitute Partner in 

accordance with Section 8.3 hereof shall have the right to receive the same 

10 
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share of the profits and losses and distributions of the Partnership to which 

his Assignor would have been entitled. 

Thus, under the NFMC LP Agreement, Petitioners do not have the right to bring an 

action seeking a declaratory judgment of dissolution or the right to bring any other action 

affecting the rights of the other partners (as they have done here). Their rights as Assignees are 

expressly limited to "the same share of the profits and losses and distributions of the Partnership 

to which [their] Assignor would have been entitled." They are only entitled to receive profits, 

losses and distributions and can do nothing more. They do not have any right to dictate or 

control the future of NFMC, its management, its continuance or its discontinuance, or to control 

how its profits and losses are to be distributed or how its interests are to be distributed upon wind 

up, all of which is precisely what they are requesting here in direct contravention of the terms of 

the NFMC LP Agreement. 

Section 9.4(B) of the NFMC LP Agreement is even more telling and confirms that the 

Petitioners, as mere Assignees, have no right to control the winding up of NFMC or distribution 

of its assets, as sought here. Section 9.4(B) mandates that the distribution of the assets is done 

and decided by a Liquidating Agent — not the Assignees — and Section 9.4(A) confirms that the 

Petitioners — as Assignees overseeing an 18% interest — have no say under the NFMC LP 

Agreement to the appointment of this Liquidating Agent. Section 9.4(A) provides that upon 

dissolution, the assets shall be distributed by the General Partner, "or if there be no General 

Partner, by a person who shall be designated for such purpose by the owners of at least 51% of 

the Interests" (such person is identified as the "Liquidating Agent"). Under no scenario can the 

Petitioners as Assignees of an 18% interest have any right to control (by litigation or otherwise) 

11 
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the dissolution of the company or the distribution of its assets, which is exactly what they seek to 

do here.3

Furthermore, The NFMC LP Agreement provides at Section 8.5 that, "[u]pon the 

withdrawal ... of the General Partner, the General Partner ... shall promptly notify the Limited 

Partner of such event and the Partnership shall be dissolved and terminated unless the Limited 

Partner elects to continue the business of the Partnership." (Emph. added.) 

Ms. Weinstein owned only an 18% interest in NFMC. The other Limited Partners own 

collectively 81%. Further, Petitioners are not "Limited Partners" but only "Assignees". Therefore, 

the remaining 81% Limited Partners have the right to continue the partnership without dissolution, 

even if the General Partner (who owns only a 1% interest in NFMC) were withdrawn. These 

remaining 81% shares are owned or controlled by Respondent Rita Sklar who would elect to 

continue the partnership, as authorized under Section 8.5 of the Agreement, thus obviating the 

declaratory relief for dissolution and winding up of NFMC as sought by Petitioners in the Amended 

Petition. (At the very least, this would present an issue of fact, precluding summary judgment). 

Further, pursuant to Section 8.4 of the NFMC LP Agreement, such withdrawal of the 

General Partner, as advanced by Petitioners in their Amended Petition, is not even effective because 

Section 8.5 of the NFMC LP Agreement provides that: "The withdrawal of the General Partner 

shall not be deemed to be effective until the expiration of 90 days from the day on which such 

notice [from the General Partner] has been mailed to the Limited Partner." Such a notice has never 

been provided by the General Partner. 

We note that Petitioners' admission that they are acting on behalf of all limited partners with regard to the 

requested winding up of NFMC confirms that they are suing derivatively on behalf of all limited partners, which 

they cannot do. 

12 
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In addition, Petitioners have no right under the NFMC LP Agreement to have a Receiver 

appointed to wind up the affairs of NFMC. As stated above, Section 9.2 of the Agreement provides, 

upon dissolution, for the appointment of a Liquidating Agent "to effectuate the liquidation and 

termination of the Partnership and the transfer of any assets and liabilities of the Partnership." 

Finally, Petitioners have no right to have receive their proportionate share as tenants in 

common of 95 Madison Avenue. Section 3.4(B) of the NFMC LP Agreement provides that: "No 

Partner shall have the right to demand or receive property other than cash for his Interest." And 

further provides that: "each of the Partners does hereby agree to, and does hereby, waive any right 

such Partner may otherwise have to cause any asset of the Partnership to be partitioned or to file a 

complaint or institute any proceeding at law or in equity seeking to have any such asset partitioned." 

Accordingly, all of the relief demanded in the Amended Petition is barred by the NFMC 

LP Agreement. 

C. The Relief Sought Is Not Necessary For the Administration of Weinstein's Estate 

Finally, this Court noted that at most Petitioners could seek relief "necessary to settle 

[Weinstein's] estate or administer [her] property." In neither their Amended Petition nor their 

opposition do Petitioners provide any reason why the extreme and terminal relief requested is 

"necessary" for them to settle the estate or administer Weinstein's property. Nowhere do 

Petitioners refute that the estate's minority interest in NFMC can be administrated simply and 

cost effectively by Petitioners simply transferring ownership of Weinstein's 18% interest to the 

two residual beneficiaries as part of the distributions made in the estate pursuant to Weinstein's 

Will. The fact that Petitioners cannot even justify any "necessary" reason for this lawsuit and the 

drastic relief requested speaks volumes as to their patent bad faith. 

13 
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Accordingly, the Preliminary Executor's claims are derivative, are barred by the NFMC 

LP Agreement, and are not necessary for the administration of Weinstein's estate, and therefore, 

the Amended Verified Petition must be dismissed and summary judgment denied. 

IV. 

SUMMARY JUDGMENT MUST BE DENIED 

As a preliminary matter, Petitioners' cross-motion for summary judgment violates CPLR 

3212(a) which provides that a motion for summary judgment cannot be brought until after issue is 

joined. For this reason, the cross-motion should not be heard. 

As set forth above, Respondents are entitled to an order dismissing the Amended Verified 

Petition with prejudice which would in turn result in denial of Petitioners' motion for summary 

judgment. 

If the Court were not to grant Respondents' motion to dismiss and were to ignore that fact 

that the cross-motion for summary judgment were procedurally improper, summary judgment 

should nevertheless be denied because of factual issues raised herein concerning the application of 

LP Act § 121-402(e) and Respondents' good faith belief that such provisions did not apply, and 

whether Weinstein or Petitioners waived any right to rely upon the LP Act by waiting many months 

to come up with this argument. In addition, if the motion to dismiss were denied, factual issues 

exist as to the parties' intent to "otherwise provide" for removal of a general partner in the NFMC 

LP Agreement, Petitioners' rights as "Assignees" under the NFMC LP Agreement and whether 

such "Assignees" were intended to have the broad rights to control the fate of the partnership that 

Petitioners are trying to assert, and whether the sale of the building or other distribution of the 

interests of NFMC is warranted. Further, an issue of fact would exist as to whether the relief 

requested is "necessary" for the administration of Weinstein's estate, since there is nothing 
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precluding Petitioners from distributing Weinstein's interest NFMC without having to remove the 

general partner, dissolve NFMC and wind up NFMC. 

V. 

SANCTIONS SHOULD BE IMPOSED AGAINST PETITIONERS AND THEIR COUNSEL 

This Court has previously threatened Respondents with sanctions in the event a frivolous 

position were taken in this litigation. The same should hold true for Petitioners and their counsel 

who have filed an Amended Verified Petition that is improperly derivative, improperly seeks 

relief not necessary for the administration of Weinstein's estate, violates the terms of the NFMC 

Agreement, and misuses a provision of the LP Act that has absolutely nothing to do with this 

matter. 

22 NYCRR Section 130-1.1 provides that a Court may award sanctions against a party or 

attorney who engages in frivolous conduct. Conduct is frivolous if, among other things: 

(1) It is completely without merit in law and cannot be supported by a reasonable 

argument for an extension, modification or reversal of existing law; 

(2) It is undertaken primary to delay or prolong the resolution of the litigation, or to 

harass or maliciously injure another; or 

(3) It asserts material factual statements that are false. 

22 NYCRR § 130-1.1 (emphasis added). 

All three of these bases are present here. 

First, over one year since this action was commenced, Petitioners came up with a 

frivolous basis for relief under LP Act § 121-402(e). Their argument is contrary to the plain 

meaning of the statute and according to the only two courts who addressed this unique argument 

— it is absurd. They provided no legal support for their claim nor any analysis of why it should 
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be applied in these circumstances. Petitioners also incredibly rely upon provisions in the NFMC 

LP Agreement which actually confirm that they have no right, as mere "Assignees", to assert the 

claim herein and dictate the course of the entire partnership and all of its partners. And 

Petitioners completely ignored this Court's directive that any claim must be "necessary" for 

administration of Weinstein's estate, and provide no explanation of why or how dismantling the 

partnership is necessary for Petitioners to transfer Weinstein's ownership to her residuary 

beneficiaries. 

Second, it is clear from their pleadings and papers that Petitioners and their counsel have 

extreme animus toward Rita Sklar. Petitioners' and their counsel's papers describe her "illegal 

and oppressive behavior", they describe her "complete blunder as a general manager", and they 

accuse her of "stealing" from Ms. Weinstein. In early papers in this action, Petitioners' counsel, 

asserted, with absolutely no medical basis, that Ms. Sklar was "suffering from dementia or 

another mental disorder" or "personality disorders." This history, still going on through the 

present, is demonstrative of a litigation undertaken "to harass or maliciously injure another," 

especially when taking into account that this is the third action against Ms. Sklar commenced by 

Petitioners' attorney with no relief ever awarded. 

Third, as demonstrated above, Petitioners' counsel completely misrepresented the 

directives of the Amended Fifth Interim Award and argued that RAS Property — who is not even 

a party to that arbitration — was itself the subject of a receiver. 

Petitioners' and their counsel's frivolous conduct warrants the imposition of sanctions, 

including awarding Respondents their attorneys' fees and costs for the present motion and cross-

motion, as well as all proceedings throughout the inception of this action. 
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Conclusion 

For the foregoing reasons, Respondents respectfully request that the Amended Verified 

Petition be dismissed with prejudice, and that Respondents be awarded their costs and attorneys' 

fees and other sanctions as this Court deems just and proper. 

Dated: August 11, 2020 VERRILL DA' 

By: 

Ro rt Laplaca 

Kristen G. Rossetti 

50 Main Street, Suite 1000 

White Plains, New York 10606 

And 

355 Riverside Avenue 

Westport, CT 06880 

P: (203) 222-3110 

F: (203) 226-8025 

rlaplaca0).verrill-law.com 

krossetti@verrill- I aw.com 

Attorneys for Respondents 

RAS Property Management, LLC 

Rita A. Sklar and Ninety-Five 

Madison Company, L.P. 
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