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Plaintiff Adam Bak respectfully submits this memorandum of law in opposition to

Defendant Krzysztof Rostek's Motion for Summary Judgment (Mot. Seq. No. 3).

PRELIMINARY STATEMENT

Rostek is a professional real estate developer and broker, and a longtime friend of Bak.

Between 2007 and 2008, Bak invested in three of Rostek's real estate projects, and Rostek bought

out Bak from 2 of those investments. In 2010, Rostek asked Bak to invest in a fourth project to

develop property on Manhattan Avenue in Brooklyn. The project encountered problems, and by

early 2012 Rostek started to receive offers to buy the land from third parties. In mid-2012, Rostek

approached Bak to buy Bak's membership interest. Just days before Bak sold, Rostek received a

signed contract of sale and deposit to buy the property for $2,700,000. Nevertheless, six days after

this offer, Bak sold his interest for an amount that valued the property at just $1,900,000. A month

later, Rostek sold the Property for $2,900,000, and paid himself approximately $2,800,000.

This case revolves around one fundamental question, did Rostek inform Bak about the

offers and contract to buy the property before Rostek bought out Bak. Rostek as manager of the

LLC owed Bak a fiduciary duty to inform him about everything necessary so he could make an

informed decision regarding selling his interest in the company. Bak has steadfastly testified that

he knew nothing about the offers or the signed contract, why else would he agree to sell his interest

for $800,000 less than the signed contract of sale valued it. Rostek on the other hand claims that

he orally told Bak everything, and Bak just made a bad choice to sell. There are no documents

showing that Bak knew about the offers or contract. Thus, the question of what Rostek did or did

not tell Bak is a disputed issue of fact that is material to resolving all of Bak's causes of action.
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A motion for summary judgment cannot be granted if unresolved material issues of fact

exist. Here, what Rostek did or did not tell Bak is a quintessential unresolved issue of material

fact. Therefore, Rostek's motion for summary judgment must be denied.

BACKGROUND

Bak and Rostek Were Friends with a Business History Together

Bak and Rostek had been friends since approximately 2005. (Doc. No. 62 ¶21; Bak Aff.

¶2.)1 They had meals together, attended the same social events, and belonged to the same

charitable and civic organizations. (Id.)

In addition, they conducted business together, including Bak investing in several of

Rostek's real estate development projects. Bak was not a professional real estate investor, but

rather owns a business that imports goods from Poland, such as food and spirits.2 (Bak Aff. $3.)

These real estate investments were purely side ventures for Bak where he was just a
"silent"

investor. (Id.; Bak Tr. 40:14-17, 105:24-106:6, 114:13-19.) On the other hand, Rostek, is a

professional real estate developer and broker, with over 27 years of construction experience, who

has developed approximately 40 properties. (Bak Aff. ¶4; Doc. No. 62 ¶¶15, 18.) In fact, Rostek

testified that they never needed to do appraisals to determine the value of the property his

companies purchased because: "That's what I do for [a] living. I view the buildings, I work on

those buildings, and I know the market in the
neighborhood."

(Rostek Tr. 63:5-17; Bak Aff. ¶5.)

1 References herein to "Bak
Aff."

or
"Ex."

are to the Affidavit Adam Bak and its Exhibits, which

are being filed with this brief.

2 Rostek, in his affidavit, tries to disparage Bak's
"character"

by vaguely alluding to rumors that

Bak was somehow a "double
agent"

who passed unidentified "information affecting both Polish

and American
security."

(Doc. No. 62 ¶5-6.) These allegations are irrelevant to this action, they
are hearsay with no evidentiary support, and such gratuitous ad hominem attacks have no place in

this proceeding. Bak has repeatedly denied these rumors, and is currently conducting a defamation

action against a Polish national who started the rumors. Bak v. Ciesielczyk, Index No. 525013/2019

(Kings Cnty.)

2
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As a result, Bak trusted his friend Rostek to serve as the managing member for all the real estate

projects they invested in together. (Bak Aff. $5; Rostek Tr. 65:3-21, 75:4-6, 76:19-21.)

The first time Bak invested with Rostek was in 2007 when Bak invested in Belvedere

Equities One LLC. (Bak Aff. ¶6.) In 2011, Rostek bought out Bak from this first project for a

fixed negotiated amount. (Id.; Rostek Tr. 67:6-9, 71:11-18, Doc. No. 66.)

The second project Bak invested in with Rostek in 2007 was called Greenpoint Developers

Group. (Bak Aff. ¶7; Doc. No. 66.) Again in 2010 and 2011 the parties negotiated for Rostek to

buyout Bak's membership interest. (Bak Aff. ¶7; Doc. No. 66; Rostek Tr. 79:23-24.) For this

buyout, Rostek and Bak negotiated for Bak to receive a profit equal to a percentage of his original

investment. (Rostek Tr. 84:8-13.)

In 2008, Rostek invited Bak to invest in another development project located at 175 12th

Street in Brooklyn. (Bak Aff. ¶8; Doc. No. 66; Rostek Tr. 73:4-6.) This was the only project

where Rostek did not buyout Bak, instead Bak received profits following the sale of the

condominium units in or about 2010. (Bak Aff. $8; Rostek Tr. 78:7-22.)

Rostek Invited Bak to Invest in the LLC

In late 2010, Rostek asked Bak to be an investor in a project to develop 1059 Manhattan

Avenue, Brooklyn (the "Property"). (Bak Aff. ¶9.) In November 2010, they and a mutual friend,

Bogdan Chimielewski, formed 1059 Manhattan Avenue, LLC (the "LLC"). (Id.) Bak and Rostek

both held 47.5% of the LLC, and Chimielewski held the remaining 5%. (Ex. 6 at Sch. A.) Maria

Bielesz, an attorney who has represented Rostek between fifteen and twenty times, served as the

LLC's attorney and drafted all the relevant agreements. (Rostek Tr. 94:17-96:10, 117:2-6, 242:4-

6; Bielesz Tr. 69:5-10).

At formation, Bak contributed $748,125, the same as Rostek. (Bak Aff. $11; Doc. No. 66;

Rostek Tr. 98:3-5.) Rostek and Chimielewski later requested additional contributions and Bak

3
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contributed $72,636.50 more in 2011, for a total investment of $820,761.50. (Rostek Tr. 157:22-

158:2.) In November 2010, the LLC purchased the Property for $1,475,000. (Doc. No. 69.)

Rostek negotiated the purchase price without an appraisal, the members simply trusted his

judgment. (Bak Aff. $11; Rostek Tr. 115:20-116:5.)

As with their previous projects, Rostek was the managing member; he made "all decisions

concerning the
business"

and controlled its day-to-day operations. (Bak Aff. $12; Ex. 6 §7.1;

Rostek Tr. 108:10-13.) Chimielewski assisted Rostek and had check writing authority. (Ex. 6

§7.8; Rostek Tr. 111:11-21, 136:5-12, 153:6-10.) Bak, on the other hand, had no role in the LLC's

operations. (Bak Aff. $13; Doc. No. 78 §16.) Bak trusted his friends to run the project and to keep

him informed. (Bak Aff. $13.)

Rostek Received Offers From Third-Parties to Buy the Property Without Informing Bak

As Rostek began developing the Property, he learned about problems with the foundation

due to a nearby subway line. (Rostek Tr. 121:4-24.) Nevertheless, in late 2011 and into 2012,

Rostek started receiving offers from buyers interested in purchasing the Property. (Ex. 7).

Between December 2011 and August 2012, Rostek received at least eight offers for between

$2,000,000 and $2,900,000. (See Sch. A (Timeline).) In response, Bielesz sent out contracts of

sale to four of these proposed buyers. (Doc. Nos. 73, 74, 73, 89.)

The communications for these potential transactions went through either Rostek or Bielesz.

(Ex. 7.) None of the written communications concerning the offers included either Bak or

Chimielewski, nor were the communications forwarded to them. (Bak Aff. $14; Doc. No. 61 ¶¶15,

21, 34 (Bielesz only communicated with Bak by phone); Ex. 7.)

Without written communications, the only way Bak could have learned about these offers

was if Rostek or Bielesz told him. However, the four deposition witnesses in this matter had very

4
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different memories regarding this topic. Bak has steadfastly maintained that neither Rostek nor

Bielesz ever informed him about any of the offers or contracts for the Property. (Bak Aff. ¶¶15-

16; Bak Tr. 214:13-215:7, 217:14-17, 218:5-8, 218:25-219:5, 219:15-18, 220:16-20, 220:21-

221:6, 221:13-21.) On the other hand, Rostek and his long time attorney Bielesz claim they spoke

with Bak and/or Chimielewski about all the offers, either over the phone or in person. However,

during depositions neither recalled any specifies about those conversations. (Rostek Tr. 224:8-

225:2, 233:17-25, 235:24-236:12, 253:18-254:10, Bielesz Tr. 81:7-13, 110:20-111:19.)

Meanwhile, Chimielewski testified that he did not recall seeing any written offers or having

any discussion regarding the proposed price for the Property. (Chimielewski Tr. 98:8-12, 98:24-

99:7, 115:9-14, 116:2-3.) In fact, he testified that there was never a decision to try to sell the

Property while he was a member. (Chimielewski Tr. 95:20-23.) He only vaguely recalled that, in

late 2011 or early 2012, Rostek supposedly mentioned to him and Bak about "some potential

buyers who approached him if we wanted to
sell[,]"

but he did not know their identities, and at the

time the "common reaction was that we shouldn't
sell[.]"

(Chimielewski Tr. 96:12-22, 95:20-23.)

Rostek Buys Out Chimielewski

In March 2012, Rostek bought out Chimielewski. (Doc. No. 72.) Rostek and

Chimielewski negotiated a price for the membership interest, $98,479.13. (Id.; Chimielewski Tr.

113:2-114:22.) Rostek and Chimielewski both recalled that these negotiations focused on the

annual percent profit Chimielewski would receive and that Chimielewski did not try to determine

the value of the property or conduct other diligence, that was not how these friends operated.

(Chimielewski Tr. 114:23-115:25; Rostek Tr. 173:3-25.)

Chimielewski's written agreement with Rostek included two side-agreements. The first is

a general release from Chimielewski to Rostek. (Doc. No. 72.) The second side-agreement was a

promise from Rostek that, if he sold the Property within six months, Rostek would give

5
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Chimielewski 5% of the "profit related to the
sale."

(Doc. No. 72 at CHMIELEWSKl_000101-

02.) The term
"profit"

meant the difference between the purchase price of the Property and the

amount it is sold for, with no deductions for any costs or fees. (Chimielewski Tr. 131:16-132:18.)

Chimielewski never mention this second side-agreement to Bak, and it appears that Rostek

tried to hide it from Bak. (Bak Aff. ¶17; Chimielewski Tr. 143:19-144:24.) The second side-

agreement was dated the same day as the main buyout, but the main agreement did not mention it,

in fact it said the opposite, that Chimielewski was not entitled to any future profits of the LLC.

(Doc. No. 72 §5.) When Rostek produced in this action the copy of the Chimielewski buyout

agreement from the LLC's records, it included the release, but did not include the second side-

agreement. (Bak Aff. $17; Ex. 1.) Bak only acquired a copy when Chimielewski responded to

Bak's subpoena in this action. (Id.) Thus, if Bak had reviewed the LLC's records while a member,

which Rostek was in charge of, he would never have found this second side-agreement. (Id.)

Rostek Buys Out Bak While Not Informing Him About a Signed Contract of Sale

In late May 2012, Rostek approached Bak to buy him out of the LLC. (Bak Aff. $18;

Bak Tr. 178:14-20, 184:16-25; Ex. 2 (stating that "this is a buyout at the request of the
buyer"

i.e.,

Rostek).) As a result, on June 4, 2020, someone from Rostek's office sent Bak an initial draft

buyout agreement. (Ex. 3.) This initial draft was not a good deal for Bak, Rostek proposed to pay

the buyout price in two payments, a small initial payment followed by a larger payment as much

as a year later, but Bak's ownership would transfer to Rostek immediately on signing and Bak

would lose any future profits from the LLC. (Id. §§5-6.) Bak rejected this offer and the parties

negotiated various two-payment proposals for several weeks. (Id.)

Rostek claims that he "was trying to have [] a contract of sale [for the Property] executed

prior to ... Bak leaving for Poland [in July] in order to pay [Bak] from the sale [of the Property]

and avoid executing ... Bak's Buyout Agreement which would require a direct payment from

6
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[Rostek] and leave [Rostek] with ... 100%[] ... of the risk of the
investment"

in the property. (Doc.

No. 62 ¶86.) However, the documentary record shows that Rostek actually wanted to pursue the

opposite approach. Rostek's plan was to have a signed contract for the Property in place without

telling Bak. That way he would know that he could sell the property by accepting the signed

contract for the Property and increase his profit by buying out Bak below market price.

To that end, on July 18, 2012, Rostek's opportunity to put his plan into motion came about.

That day, Bielesz received a signed contract from North Development Group ("NDG") agreeing

to buy the Property for $2,700,000, and a deposit of $175,000 was wired to her. (Ex. 4 p. 7-8).

Nonetheless, Bielesz told NDG that Rostek was
"unavailable"

to counter-sign for a week. (Ex.8

at ROSTEK 00130.)

Rostek never told Bak about this signed contract or the wire transfer. (Bak Aff. $20; Bak

Tr 220:21-221:21.) Instead, while Bielesz told NDG Rostek was unavailable, Rostek and Bielesz

accelerated the negotiations with Bak. (Ex. 5; Doc. No. 76 p. P001855.) Two days after receiving

NDG's signed contract, Bielesz sent Bak a new contract, which for the first time called for a

single payment of the full purchase price at signing. (Bak Aff. ¶21; Ex. 5.) A few days later,

on July 24, 2012, Bak and Rostek signed their buyout agreement (the "Buyout Agreement"), and

Rostek paid Bak $906,681. (Doc. Nos. 76, 28.) This payment equated to an approximate valuation

of $1,900,000 for the Property, or $800,000 less than the value given to the Property in NDG's

signed contract Rostek was sitting on. (Doc. No. 77). Had Bak known about NDG's signed

contract, he would never have sold for such a low amount. (Bak Aff. $22.)

After Buying out Bak, Rostek Closes a Deal to Sell the Property for $2,900,000

The day after signing the Buyout Agreement, Rostek's attorney Bielesz told NDG that

Rostek would only sell if it would pay $2,800,000. (Ex. 4 p. 5-6.) NDG accepted this offer, and

on July 26th re-Signed the contract with Rostek. (Id.) Ultimately, however, Rostek did not sell to

7
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NDG, because he refused NDG's request for additional time to conduct due diligence. (Id. p. 2-

3.) Instead, another purchaser made an offer to buy the Property, this time for $2,900,000, and

that transaction closed 10 days later on August 28, 2012. (See Rostek Tr. 305:13-18; Doc. No.

89.)

ARGUMENT

"Summary judgment is a drastic remedy, to be granted only where the moving party has

tender[ed] sufficient evidence to demonstrate the absence of any material issues of
fact[.]"

Vega

v. Restani Const. Corp., 18 N.Y.3d 499, 503 (2012). The evidence must be in admissible form,

and the "facts must be viewed in the light most favorable to the non-moving
party."

Id. If the

moving party satisfies this burden, the court looks to the non-moving party to present evidence of

material issues of fact that require a trial. Id.

I. THIS ACTION IS RIDDLED WITH DISPUTED ISSUES OF FACT

A. Rostek Never Informed Bak About the Offers to buy the Property

The issue at the heart of this matter is whether Rostek informed Bak about the offers and

contracts to buy the Property. Rostek claims that "it is undisputed
that"

Bak was involved in the

three contracts of sale sent out for the Property, but nothing could be more disputed. (Doc. No. 63

p. 18.)

Bak has steadfastly maintained he knew nothing about any sales contracts or even the offers

to buy the Property. (Bak Aff. ¶¶15-16.) During his deposition, he repeatedly testified that Rostek

never told him about any of the offers or contracts:

Q Did Rostek ever disclose to you that offers had been made to

purchase the property ...?

A No, he did not.

8
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