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Plaintiff Adam Bak respectfully submits this memorandum of law in opposition to

Defendant Krzysztof Rostek's Motion for Summary Judgment (Mot. Seq. No. 3).

PRELIMINARY STATEMENT

Rostek is a professional real estate developer and broker, and a longtime friend of Bak.

Between 2007 and 2008, Bak invested in three of Rostek's real estate projects, and Rostek bought

out Bak from 2 of those investments. In 2010, Rostek asked Bak to invest in a fourth project to

develop property on Manhattan Avenue in Brooklyn. The project encountered problems, and by

early 2012 Rostek started to receive offers to buy the land from third parties. In mid-2012, Rostek

approached Bak to buy Bak's membership interest. Just days before Bak sold, Rostek received a

signed contract of sale and deposit to buy the property for $2,700,000. Nevertheless, six days after

this offer, Bak sold his interest for an amount that valued the property at just $1,900,000. A month

later, Rostek sold the Property for $2,900,000, and paid himself approximately $2,800,000.

This case revolves around one fundamental question, did Rostek inform Bak about the

offers and contract to buy the property before Rostek bought out Bak. Rostek as manager of the

LLC owed Bak a fiduciary duty to inform him about everything necessary so he could make an

informed decision regarding selling his interest in the company. Bak has steadfastly testified that

he knew nothing about the offers or the signed contract, why else would he agree to sell his interest

for $800,000 less than the signed contract of sale valued it. Rostek on the other hand claims that

he orally told Bak everything, and Bak just made a bad choice to sell. There are no documents

showing that Bak knew about the offers or contract. Thus, the question of what Rostek did or did

not tell Bak is a disputed issue of fact that is material to resolving all of Bak's causes of action.
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A motion for summary judgment cannot be granted if unresolved material issues of fact

exist. Here, what Rostek did or did not tell Bak is a quintessential unresolved issue of material

fact. Therefore, Rostek's motion for summary judgment must be denied.

BACKGROUND

Bak and Rostek Were Friends with a Business History Together

Bak and Rostek had been friends since approximately 2005. (Doc. No. 62 ¶21; Bak Aff.

¶2.)1 They had meals together, attended the same social events, and belonged to the same

charitable and civic organizations. (Id.)

In addition, they conducted business together, including Bak investing in several of

Rostek's real estate development projects. Bak was not a professional real estate investor, but

rather owns a business that imports goods from Poland, such as food and spirits.2 (Bak Aff. $3.)

These real estate investments were purely side ventures for Bak where he was just a
"silent"

investor. (Id.; Bak Tr. 40:14-17, 105:24-106:6, 114:13-19.) On the other hand, Rostek, is a

professional real estate developer and broker, with over 27 years of construction experience, who

has developed approximately 40 properties. (Bak Aff. ¶4; Doc. No. 62 ¶¶15, 18.) In fact, Rostek

testified that they never needed to do appraisals to determine the value of the property his

companies purchased because: "That's what I do for [a] living. I view the buildings, I work on

those buildings, and I know the market in the
neighborhood."

(Rostek Tr. 63:5-17; Bak Aff. ¶5.)

1 References herein to "Bak
Aff."

or
"Ex."

are to the Affidavit Adam Bak and its Exhibits, which

are being filed with this brief.

2 Rostek, in his affidavit, tries to disparage Bak's
"character"

by vaguely alluding to rumors that

Bak was somehow a "double
agent"

who passed unidentified "information affecting both Polish

and American
security."

(Doc. No. 62 ¶5-6.) These allegations are irrelevant to this action, they
are hearsay with no evidentiary support, and such gratuitous ad hominem attacks have no place in

this proceeding. Bak has repeatedly denied these rumors, and is currently conducting a defamation

action against a Polish national who started the rumors. Bak v. Ciesielczyk, Index No. 525013/2019

(Kings Cnty.)

2
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As a result, Bak trusted his friend Rostek to serve as the managing member for all the real estate

projects they invested in together. (Bak Aff. $5; Rostek Tr. 65:3-21, 75:4-6, 76:19-21.)

The first time Bak invested with Rostek was in 2007 when Bak invested in Belvedere

Equities One LLC. (Bak Aff. ¶6.) In 2011, Rostek bought out Bak from this first project for a

fixed negotiated amount. (Id.; Rostek Tr. 67:6-9, 71:11-18, Doc. No. 66.)

The second project Bak invested in with Rostek in 2007 was called Greenpoint Developers

Group. (Bak Aff. ¶7; Doc. No. 66.) Again in 2010 and 2011 the parties negotiated for Rostek to

buyout Bak's membership interest. (Bak Aff. ¶7; Doc. No. 66; Rostek Tr. 79:23-24.) For this

buyout, Rostek and Bak negotiated for Bak to receive a profit equal to a percentage of his original

investment. (Rostek Tr. 84:8-13.)

In 2008, Rostek invited Bak to invest in another development project located at 175 12th

Street in Brooklyn. (Bak Aff. ¶8; Doc. No. 66; Rostek Tr. 73:4-6.) This was the only project

where Rostek did not buyout Bak, instead Bak received profits following the sale of the

condominium units in or about 2010. (Bak Aff. $8; Rostek Tr. 78:7-22.)

Rostek Invited Bak to Invest in the LLC

In late 2010, Rostek asked Bak to be an investor in a project to develop 1059 Manhattan

Avenue, Brooklyn (the "Property"). (Bak Aff. ¶9.) In November 2010, they and a mutual friend,

Bogdan Chimielewski, formed 1059 Manhattan Avenue, LLC (the "LLC"). (Id.) Bak and Rostek

both held 47.5% of the LLC, and Chimielewski held the remaining 5%. (Ex. 6 at Sch. A.) Maria

Bielesz, an attorney who has represented Rostek between fifteen and twenty times, served as the

LLC's attorney and drafted all the relevant agreements. (Rostek Tr. 94:17-96:10, 117:2-6, 242:4-

6; Bielesz Tr. 69:5-10).

At formation, Bak contributed $748,125, the same as Rostek. (Bak Aff. $11; Doc. No. 66;

Rostek Tr. 98:3-5.) Rostek and Chimielewski later requested additional contributions and Bak

3
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contributed $72,636.50 more in 2011, for a total investment of $820,761.50. (Rostek Tr. 157:22-

158:2.) In November 2010, the LLC purchased the Property for $1,475,000. (Doc. No. 69.)

Rostek negotiated the purchase price without an appraisal, the members simply trusted his

judgment. (Bak Aff. $11; Rostek Tr. 115:20-116:5.)

As with their previous projects, Rostek was the managing member; he made "all decisions

concerning the
business"

and controlled its day-to-day operations. (Bak Aff. $12; Ex. 6 §7.1;

Rostek Tr. 108:10-13.) Chimielewski assisted Rostek and had check writing authority. (Ex. 6

§7.8; Rostek Tr. 111:11-21, 136:5-12, 153:6-10.) Bak, on the other hand, had no role in the LLC's

operations. (Bak Aff. $13; Doc. No. 78 §16.) Bak trusted his friends to run the project and to keep

him informed. (Bak Aff. $13.)

Rostek Received Offers From Third-Parties to Buy the Property Without Informing Bak

As Rostek began developing the Property, he learned about problems with the foundation

due to a nearby subway line. (Rostek Tr. 121:4-24.) Nevertheless, in late 2011 and into 2012,

Rostek started receiving offers from buyers interested in purchasing the Property. (Ex. 7).

Between December 2011 and August 2012, Rostek received at least eight offers for between

$2,000,000 and $2,900,000. (See Sch. A (Timeline).) In response, Bielesz sent out contracts of

sale to four of these proposed buyers. (Doc. Nos. 73, 74, 73, 89.)

The communications for these potential transactions went through either Rostek or Bielesz.

(Ex. 7.) None of the written communications concerning the offers included either Bak or

Chimielewski, nor were the communications forwarded to them. (Bak Aff. $14; Doc. No. 61 ¶¶15,

21, 34 (Bielesz only communicated with Bak by phone); Ex. 7.)

Without written communications, the only way Bak could have learned about these offers

was if Rostek or Bielesz told him. However, the four deposition witnesses in this matter had very

4
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different memories regarding this topic. Bak has steadfastly maintained that neither Rostek nor

Bielesz ever informed him about any of the offers or contracts for the Property. (Bak Aff. ¶¶15-

16; Bak Tr. 214:13-215:7, 217:14-17, 218:5-8, 218:25-219:5, 219:15-18, 220:16-20, 220:21-

221:6, 221:13-21.) On the other hand, Rostek and his long time attorney Bielesz claim they spoke

with Bak and/or Chimielewski about all the offers, either over the phone or in person. However,

during depositions neither recalled any specifies about those conversations. (Rostek Tr. 224:8-

225:2, 233:17-25, 235:24-236:12, 253:18-254:10, Bielesz Tr. 81:7-13, 110:20-111:19.)

Meanwhile, Chimielewski testified that he did not recall seeing any written offers or having

any discussion regarding the proposed price for the Property. (Chimielewski Tr. 98:8-12, 98:24-

99:7, 115:9-14, 116:2-3.) In fact, he testified that there was never a decision to try to sell the

Property while he was a member. (Chimielewski Tr. 95:20-23.) He only vaguely recalled that, in

late 2011 or early 2012, Rostek supposedly mentioned to him and Bak about "some potential

buyers who approached him if we wanted to
sell[,]"

but he did not know their identities, and at the

time the "common reaction was that we shouldn't
sell[.]"

(Chimielewski Tr. 96:12-22, 95:20-23.)

Rostek Buys Out Chimielewski

In March 2012, Rostek bought out Chimielewski. (Doc. No. 72.) Rostek and

Chimielewski negotiated a price for the membership interest, $98,479.13. (Id.; Chimielewski Tr.

113:2-114:22.) Rostek and Chimielewski both recalled that these negotiations focused on the

annual percent profit Chimielewski would receive and that Chimielewski did not try to determine

the value of the property or conduct other diligence, that was not how these friends operated.

(Chimielewski Tr. 114:23-115:25; Rostek Tr. 173:3-25.)

Chimielewski's written agreement with Rostek included two side-agreements. The first is

a general release from Chimielewski to Rostek. (Doc. No. 72.) The second side-agreement was a

promise from Rostek that, if he sold the Property within six months, Rostek would give

5
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Chimielewski 5% of the "profit related to the
sale."

(Doc. No. 72 at CHMIELEWSKl_000101-

02.) The term
"profit"

meant the difference between the purchase price of the Property and the

amount it is sold for, with no deductions for any costs or fees. (Chimielewski Tr. 131:16-132:18.)

Chimielewski never mention this second side-agreement to Bak, and it appears that Rostek

tried to hide it from Bak. (Bak Aff. ¶17; Chimielewski Tr. 143:19-144:24.) The second side-

agreement was dated the same day as the main buyout, but the main agreement did not mention it,

in fact it said the opposite, that Chimielewski was not entitled to any future profits of the LLC.

(Doc. No. 72 §5.) When Rostek produced in this action the copy of the Chimielewski buyout

agreement from the LLC's records, it included the release, but did not include the second side-

agreement. (Bak Aff. $17; Ex. 1.) Bak only acquired a copy when Chimielewski responded to

Bak's subpoena in this action. (Id.) Thus, if Bak had reviewed the LLC's records while a member,

which Rostek was in charge of, he would never have found this second side-agreement. (Id.)

Rostek Buys Out Bak While Not Informing Him About a Signed Contract of Sale

In late May 2012, Rostek approached Bak to buy him out of the LLC. (Bak Aff. $18;

Bak Tr. 178:14-20, 184:16-25; Ex. 2 (stating that "this is a buyout at the request of the
buyer"

i.e.,

Rostek).) As a result, on June 4, 2020, someone from Rostek's office sent Bak an initial draft

buyout agreement. (Ex. 3.) This initial draft was not a good deal for Bak, Rostek proposed to pay

the buyout price in two payments, a small initial payment followed by a larger payment as much

as a year later, but Bak's ownership would transfer to Rostek immediately on signing and Bak

would lose any future profits from the LLC. (Id. §§5-6.) Bak rejected this offer and the parties

negotiated various two-payment proposals for several weeks. (Id.)

Rostek claims that he "was trying to have [] a contract of sale [for the Property] executed

prior to ... Bak leaving for Poland [in July] in order to pay [Bak] from the sale [of the Property]

and avoid executing ... Bak's Buyout Agreement which would require a direct payment from

6
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[Rostek] and leave [Rostek] with ... 100%[] ... of the risk of the
investment"

in the property. (Doc.

No. 62 ¶86.) However, the documentary record shows that Rostek actually wanted to pursue the

opposite approach. Rostek's plan was to have a signed contract for the Property in place without

telling Bak. That way he would know that he could sell the property by accepting the signed

contract for the Property and increase his profit by buying out Bak below market price.

To that end, on July 18, 2012, Rostek's opportunity to put his plan into motion came about.

That day, Bielesz received a signed contract from North Development Group ("NDG") agreeing

to buy the Property for $2,700,000, and a deposit of $175,000 was wired to her. (Ex. 4 p. 7-8).

Nonetheless, Bielesz told NDG that Rostek was
"unavailable"

to counter-sign for a week. (Ex.8

at ROSTEK 00130.)

Rostek never told Bak about this signed contract or the wire transfer. (Bak Aff. $20; Bak

Tr 220:21-221:21.) Instead, while Bielesz told NDG Rostek was unavailable, Rostek and Bielesz

accelerated the negotiations with Bak. (Ex. 5; Doc. No. 76 p. P001855.) Two days after receiving

NDG's signed contract, Bielesz sent Bak a new contract, which for the first time called for a

single payment of the full purchase price at signing. (Bak Aff. ¶21; Ex. 5.) A few days later,

on July 24, 2012, Bak and Rostek signed their buyout agreement (the "Buyout Agreement"), and

Rostek paid Bak $906,681. (Doc. Nos. 76, 28.) This payment equated to an approximate valuation

of $1,900,000 for the Property, or $800,000 less than the value given to the Property in NDG's

signed contract Rostek was sitting on. (Doc. No. 77). Had Bak known about NDG's signed

contract, he would never have sold for such a low amount. (Bak Aff. $22.)

After Buying out Bak, Rostek Closes a Deal to Sell the Property for $2,900,000

The day after signing the Buyout Agreement, Rostek's attorney Bielesz told NDG that

Rostek would only sell if it would pay $2,800,000. (Ex. 4 p. 5-6.) NDG accepted this offer, and

on July 26th re-Signed the contract with Rostek. (Id.) Ultimately, however, Rostek did not sell to

7
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NDG, because he refused NDG's request for additional time to conduct due diligence. (Id. p. 2-

3.) Instead, another purchaser made an offer to buy the Property, this time for $2,900,000, and

that transaction closed 10 days later on August 28, 2012. (See Rostek Tr. 305:13-18; Doc. No.

89.)

ARGUMENT

"Summary judgment is a drastic remedy, to be granted only where the moving party has

tender[ed] sufficient evidence to demonstrate the absence of any material issues of
fact[.]"

Vega

v. Restani Const. Corp., 18 N.Y.3d 499, 503 (2012). The evidence must be in admissible form,

and the "facts must be viewed in the light most favorable to the non-moving
party."

Id. If the

moving party satisfies this burden, the court looks to the non-moving party to present evidence of

material issues of fact that require a trial. Id.

I. THIS ACTION IS RIDDLED WITH DISPUTED ISSUES OF FACT

A. Rostek Never Informed Bak About the Offers to buy the Property

The issue at the heart of this matter is whether Rostek informed Bak about the offers and

contracts to buy the Property. Rostek claims that "it is undisputed
that"

Bak was involved in the

three contracts of sale sent out for the Property, but nothing could be more disputed. (Doc. No. 63

p. 18.)

Bak has steadfastly maintained he knew nothing about any sales contracts or even the offers

to buy the Property. (Bak Aff. ¶¶15-16.) During his deposition, he repeatedly testified that Rostek

never told him about any of the offers or contracts:

Q Did Rostek ever disclose to you that offers had been made to

purchase the property ...?

A No, he did not.

8
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(Bak Tr. 214:13-215:7 (also denying knowledge of any contracts for sale of the Property); Bak

Aff. ¶¶15-16; Bak Tr. 217:14-17 (not aware of the contract to Max Echuz); 218:5-8 (not told about

offer for $2,700,000 in March 2012); 218:25-219:5 (not told about offer from Jack Waldman);

219:15-18 (not told about $2,700,000 offer in April 2012); 220:16-20 (not told about offer in July

2012); Bak Tr. 220:21-221:6 (not aware of NDG offer or contract); Bak Tr. 221:13-21 (not told

about contract to sell the property for $2,700,000 in July 2012).)

Nor are there documents showing Bak knew about those offers or contracts. The

potential purchasers communicated with Rostek or his attorney Bielesz. (E.g., Ex. 7; Bielesz

Tr 163:13-25.) None of those communications were forwarded to Bak. (Bak Aff ¶14.)

Likewise, neither Rostek nor Bielesz produced, or testified to having, written

communications with Bak regarding the offers or contracts. (Bielesz Tr. 163:13-25; 164:13-

24; Rostek Tr. 242:7-22, 245:25-246:6; Doc. No. 61 ¶¶15, 21, 34.)

Moreover, Chimielewski, testified that he never recalled seeing any draft contracts for sale

before he sold his interest to Rostek. (Chimielewski Tr. 98:8-12.) Chimielewski only remembered

a single conversation where Rostek told him about "some potential buyers who approached him if

we wanted to
sell."

(Chimielewski Tr. 96:12-22.) That discussion, however, was so

inconsequential that Chimielewski could not recall when it occurred or who the party was that

approached Rostek (only that it was a group of "Jewish guys"). (Chimielewski Tr. 96:12-22.)

Nor did he recall any conversations regarding a price for the Property. (Chimielewski Tr. 98:24-

99:7, 115:9-14, 116:2-3.).

Rostek's counsel incorrectly claims Bak "testified that he was aware that Rostek was trying

to
sell"

the Property. (Doc. No. 60 ¶61.) However, Bak never said that, the cited testimony just

references a proposal for the two payment versions of the Buyout Agreement that Bak "be paid in

9
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full if project will be
sold[,]"

so at most Bak was aware that Rostek might someday sell the

Property, not that there were existing offers. (Bak Tr. 196:9-13.)

Thus, Rostek's claim that it is
"undisputed"

that Bak knew about the offers and contracts

to purchase the property is so frivolous it is potentially sanctionable. (Doc. No. 63 pp. 18, 22.)

Rostek's false assertion that these facts are not disputed, in the face of their clearly being disputed,

raises a serious question of why Rostek made the Court and the parties expend their limited

resources on such a baseless motion. Whether Bak knew about the offers and contracts is not only

clearly disputed but in fact the central disputed issue in this matter, which cannot be resolved on a

motion for summary judgment. 6243 Jericho Realty Corp. v. AutoZone, Inc., 27 A.D.3d 447, 449

(2d Dep't 2006)(matters of credibility raise issues of fact for trial).

B. Bak was Not Experiencing Financial Difficulty when Rostek Bought him Ont

Rostek's theory to explain why Bak sold his membership interest for less than it was worth

is that Bak was experiencing financial difficulty. (Doc. No. 62 ¶¶85-87.) However, Rostek

concocts this theory from whole cloth. To the contrary, Bak testified that his financial condition

at the time of the buyout was "[p]retty
good[.]"

(Bak Aff. $23; Bak Tr. 184:16-25.) Chimielewski

likewise testified that even though he and Bak were "good friends at the
time[,]"

he was "not aware

of any financial
trouble"

for Bak. (Chimielewski Tr. 146:2-10.) In reality, Bak sold his interest,

not because of any financial difficulties, but rather at Rostek's request "[b]ecause he wanted me

out[.]"
(Bak Aff. ¶l8; Bak Tr. 184:16-22; Ex. 2.)

Furthermore, none of the evidence Rostek cites to actually supports his financial distress

theory. (Doc. No. 62 ¶85.) Bak's July 2012 financial statement shows that Bak possessed

approximately $15,500,000 in assets against no liabilities, and had income of approximately

$830,000 per year against expenses of approximately $232,000. (Doc. No. 75 p. 2; Bak Aff. $23;

Bak Tr. 249:17-18, 252:5-13; 253:6-8.) In addition, Rostek's claim that Bak needed a loan from
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the LLC "in part due to his significant losses in the stock
market"

is completely unsupported. The

loan, which was repaid in two weeks, was so trivial that Bak did not even recollect it during his

deposition. (Bak Aff. ¶24; Bak Tr. 171:8-11.) Moreover, Rostek's sudden understanding of why

Bak needed the loan contradicts his prior testimony, where when asked if he knew why Bak needed

the money, Rostek admitted he had no idea because Chimielewski told him about the loan, and

Rostek "didn't
ask"

why. (Rostek Tr. 162:9-11, 166:25-167:6)

C. Bak Never Forfeited His Interest In the LLC

Rostek claims that Bak had to sell because he "forfeited his interest
in"

the LLC as a result

ofhis contributions being $27,113.50 less than Rostek's contributions (i.e. a difference ofjust 3%).

(Doc. No. 63 p. 2.) However, Bak never forfeited his investment, nor was it ever even diluted.

(Bak Tr. 163:12-19.) In the Operating Agreement members are not required to contribute

additional capital, unless that member agrees to do so. (Ex. 6 §8.2(a).) There is no evidence that

Bak ever made such an agreement, to the contrary, Rostek testified that only he and Chimielewski

made a "call for the capital
informally."

(Rostek Tr. 161:16-19.)

Moreover, under the Operating Agreement, the LLC could not take any action against a

"Delinquent
Member"

until it gave 10-days written notice. (Ex. 6 §§8.3, 17.1). No such notice

was ever sent or even contemplated and Bak's Buyout Agreement attests that he still owned 47.5%

of the LLC. (Doc. No. 78 p. 1, §3(b).)

IL MATERIAL ISSUES OF FACT EXIST REGARDING BAK'S FIRST CAUSE OF

ACTION FOR BREACH OF FIDUCIARY DUTY

"To establish a breach of fiduciary duty, the [plaintiff] must prove the existence of a

fiduciary relationship, misconduct by the other party, and damages directly caused by that party's

misconduct."
Pokoik v. Pokoik, 115 A.D.3d 428, 429 (1st Dep't 2014). Contrary to Rostek's
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assertions, summary judgment is inappropriate on Bak's first cause of action for breach of

fiduciary duty because material issues of fact exist.

A. Rostek Indisputably Owed a Fiduciary Duty to Bak

Rostek was the managing member of the LLC. (Doc. No. 62 ¶43; Doc. No. 78 at §16.)

As such, he "owed [Bak] a fiduciary duty to make full disclosure of all material
facts."

Salm v.

Feldstein, 20 A.D.3d 469, 470 (2d Dep't 2005); Pokoik v. Pokoik, 115 A.D.3d 428, 429 (1st Dep't

2014).

In addition, "[a] fiduciary relationship ... is one founded upon trust or confidence reposed

by one person in the integrity and fidelity of another and might be found to exist ... between close

friends or even where confidence is based upon prior business
dealings." AHA Sales, Inc. v.

Creative Bath Products, Inc., 58 A.D.3d 6, 21 (2d Dep't 2008). Here Rostek concedes that he and

Bak were friends and Bak was a passive investor in three other real estate projects where Rostek

was the managing member. (Doc. No. 62 ¶¶22-31; Rostek Tr. 65:3-5, 65:6-21, 75:4-6, 76:19-21;

Doc. No. 78 at §16.) They repeated this structure with the LLC because Rostek had decades of

experience in real estate development. (Rostek Tr. 82:4-23; Doc. No. 62 ¶10-19.) As such,

beyond his official role as the manager, Bak was also fully justified by their friendship and prior

business dealing in reposing trust and confidence in Rostek as a fiduciary. Roni LLC v. Arfa, 18

N.Y.3d 846, 848 (2011).

B. Issues of Fact Exist Concerning Rostek's Misconduct in Not Informing Bak about

the Offers on the Property

"[A] fiduciary owes a duty of undivided and undiluted loyalty to those whose interests the

fiduciary is to
protect."

Birnbaum v. Birnbaum, 73 N.Y.2d 461, 466 (1989). Therefore, "as the

managing member of the
LLC"

Rostek, inter alia, owed a duty to all other members of the LLC

"to make full disclosure of all material facts referable to the operation and management of the

12
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LLC."
Winston Chiu v. Man Choi Chiu, 71 A.D.3d 621, 623 (2d Dep't 2010). Where the claim

against a managing member "is based upon allegations of fraud and self
dealing[,]"

as here, "the

burden is upon the defendant to demonstrate the absence of fraud and to show affirmatively ... no

deception was practiced, no undue influence was used, and that all was fair, open, voluntary and

well
understood."

Huang v. Sy, 18 Misc. 3d 1141(A) (Sup. Ct. Queens Cnty 2008), affd, 62 A.D.3d

660 (2d Dep't 2009); Kantor v. Mesibov, 8 Misc. 3d 722, 725 (Sup. Ct. Nassau Cnty 2005) (same).

Rostek cannot meet this burden. By the time of the buyout, Rostek had received multiple

offers to buy the property, for as much as $2,700,000, and a signed contract of sale from NDG

along with its $175,000 deposit. (Ex. 7; Bielesz Tr. 114:11-18, 213:6-17; Ex. 4 p. 8.) Bak

maintains he knew nothing about the offers and contract, and the Buyout Agreement paid Bak as

if the Property was worth approximately $1,900,000 based on Rostek's representations regarding

its value. Supra I.A. Thus, the transaction was unfair due to Rostek's decision to keep Bak in the

dark about the much higher offers and signed contract.

These facts are very similar to, Salm v. Feldstein, 20 A.D.3d 469 (2d Dep't 2005), where

plaintiff was a member of an LLC and defendant the managing member. Id. at 469. Defendant

bought out plaintiff based on defendant's representation that the LLC's assets were worth between

$5,000,000-$6,000,000. Id. at 470. However, when plaintiff sold, defendant had received, but not

disclosed, a firm offer to purchase the assets for $16,000,000. Id. The Second Department held

that, as the managing member, defendant had an affirmative duty to inform plaintiff about the offer

prior to the buyout. Id.; see also Winston Chiu v. Man Choi Chiu, 71 A.D.3d 621, 623 (2d Dep't

2010) (holding that an LLC's managing member had an obligation to make full disclosure).

Viewing the evidence in the light most favorable to Bak, the instant matter is nearly identical to
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Salm, therefore, Rostek's decision to hide the offers and contract of sale from Bak was a breach of

Rostek's fiduciary obligation to Bak.

C. Bak is Entitled to the Profit he Would Have Received Absent Rostek's Misconduct

"The measure of damages for breach of fiduciary duty is the amount of loss sustained,

including lost opportunities for profit on the properties by reason of the faithless fiduciary's

conduct."
Herman v. Herman, 162 A.D.3d 459, 460 (1st Dep't 2018). Thus, where a fiduciary

breaches a duty, and later profits as a result of that breach, courts routinely award damages equal

to the principle's portion of the profit. E.g., Herman v. 36 Gramercy Park Realty Assoc., LLC,

165 A.D.3d 405, 406 (1st Dep't 2018) (noting that in Herman the court held that the fiduciary had

improperly sold company assets "and required him to disgorge half of his profits"); Franklin First

Fin., Ltd. v. Contour Mtge. Corp., 62 Misc. 3d 1220(A), *4 (Sup. Ct. Suffolk Cnty 2019).

Rostek argues Bak cannot establish damages because he made a 7% annualized profit.

(Doc. No. 63 p. 14.) However, just a month after buying out Bak, Rostek sold the Property for

$2,901,315, Bak's lost opportunity for profit from that sale is the proper measure of Bak's

damages. (Doc. No. 89.) Bak owned 47.5% of the LLC. (Doc. No. 78 §3(b).) After paying some

third parties, Rostek paid to himself the remaining amount in the LLC's bank account:

$2,803,888.11.3 (Doc. No. 89; Ex. 9.) Had Rostek not breached his fiduciary duty and fraudulently

induced Bak into selling his membership interest, Bak would have been entitled to 47.5% of the

amounts Rostek received, i.e., $1,331,846.85, or $425,165.12 more than he received from Rostek

for his membership interest. This would have been a 35% annualized profit, far more than the

meager 7% Rostek paid him. Thus, Bak's damages for the breach of fiduciary duty come to at

3 At this time, certain closing amounts were deducted in order to present a conservative recovery

number, but given the size of the title company payment and the connection between Rostek and

the broker, Bak reserves the right to challenge these payments during trial if appropriate.
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least $425,165.12, plus statutory interest at 9% per annum (i.e., $303,707.68 as of August 3, 2020),

and appropriate punitive damages. Huang, 18 Misc. 3d 1141(A).

Rostek tries to minimize these damages by arguing he was entitled to an additional success

payment of between 15% to 25% "off the
top."

(Doc. No. 62 ¶50.) This, however, is just another

example of Rostek trying to get more than he's entitled to receive. Section 9.2 of the Operating

Agreement provides for Rostek to receive his additional success percentage as part of the LLC's

distribution of "all net proceeds from the sale of a condominium
unit,"

but it was only triggered

"upon the sale of each condominium
unit."

(Ex. 6 §9.2 (emphasis added).) That section provided

a separate allocation for income from rental condominium units. (Id. §9.2 (g).) However, nothing

in that section, nor in the entire agreement, calls for Rostek to receive an additional success

percentage if the condominiums are not built and the property is sold as "vacant
land,"

as it was.

(Id. §9.2; Doc. No. 89.) Thus, Rostek is not entitled to the additional success percentage.

D. Bak did not Waive his Instant Claims

Rostek argues that Bak waived his right to additional recovery beyond the buyout payment.

(Doc. No. 63.) However, Section 4 of the Buyout Agreement, which Rostek sites, was merely

expressing that because Bak was transferring his interest in the LLC he would not be entitled to

further ordinary distributions or past "unpaid
amounts"

still due to him. (Doc. No. 78 §4.) Nothing

in the agreement releases Rostek from any accrued claims of wrongdoing, such as fraud and breach

of fiduciary duty, nor does it disclaim reliance on Rostek's representations. To the contrary, the

Buyout Agreement's indemnification provisions in Section 10 provide that the rights therein are

"in addition to such rights and remedies as the parties may have ... for any misrepresentation...

including without limitation the right to seek ..., rescission or restitution, none of which rights or

remedies shall be affected or diminished
hereby."

(Doc. No. 78 §10 (emphasis added).)
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These rights included the right to recover for "any misrepresentation in or omission from

any certificate, statement, document or instrument furnished to the other [party] pursuant hereto

or in connection with the negotiation, execution or performance of this
Agreement."

(Id.) This

language shows that the parties were preserving, not waiving, their right to recover on claims such

as fraud or breach of fiduciary duty based on misrepresentation. This is in stark contrast to

Rostek's agreement with Chimielewski, where the side-agreement included a lengthy "General

Release"
of Rostek. (Doc. No. 72 p. 1059LLC00372.)

HL MATERIAL ISSUES OF FACT EXIST REGARDING PLAINTIFF'S THIRD

CAUSE OF ACTION FOR FRAUD OR FRAUD IN THE INDUCEMENT

Bak's third cause of action for fraud or fraud in the inducement is similar to the breach of

fiduciary duty claim. Bak asserts that Rostek knew about, and concealed, the sales offers, the

signed sales contract, and the deposit, when they entered into the Buyout Agreement, to deceive

Bak regarding the value of his membership interest. "The elements of a cause of action to recover

damages for fraud are (1) a misrepresentation or a material omission of fact which was false,

(2) knowledge of its falsity, (3) an intent to induce reliance, (4) justifiable reliance by the plaintiff,

and (5) damages ... To sustain a cause of action alleging fraudulent concealment, the plaintiff must

allege that the defendant had a duty to disclose the material
information."

Fox Paine & Co., LLC

v. Houston Cas. Co., 153 A.D.3d 673, 677 (2d Dep't 2017). "[W]here a fiduciary relationship

exists, the mere failure to disclose facts which one is required to disclose may constitute actual

fraud, provided the fiduciary possesses the requisite intent to
deceive."

Huang, 18 Misc. 3d

1141(A) at *6.

As regards the first element of fraud, as manager, Rostek had a duty to affirmatively

disclose all relevant information regarding the LLC. Salm, 20 A.D.3d at 470. Therefore, by failing

to inform Bak about the sales offers, signed contract, and the deposit, Rostek fraudulently

16

FILED: KINGS COUNTY CLERK 08/03/2020 09:17 PM INDEX NO. 508239/2015

NYSCEF DOC. NO. 102 RECEIVED NYSCEF: 08/03/2020

20 of 29



concealed information he had a duty to disclose. Huang, 18 Misc. 3d 1141(A) at *6. Rostek

argues there was no misrepresentation because Bak knew Rostek was trying to sell the Property,

which Bak disputes as noted above. But, even if true, Bak thinking Rostek was trying to sell but

wrongly believing he was not receiving offers, is worse because it would show him there was no

market for the Property, negatively effecting any valuation.

There is no dispute as to the second element of fraud, Rostek admits he knew about the

sales offers, signed contract, and deposit. (Doc. No. 62 ¶¶74-81.) As to the third element, Rostek

knew that Bak trusted him to provide all the relevant information about the LLC, as he had in their

prior investments. (Rostek Tr. 66:15-20.) Therefore, Rostek's concealment from Bak of critical

facts was done to induce Bak's reliance.

Moreover, Bak was justified in reasonably relying on his friend's representations about the

value of the Property, and trusting that Rostek would inform him if offers or contracts came in.

(Doc. No. 62 ¶¶20-22.) As Rostek testified, he knows the value of buildings and the local market

in Greenpoint very well, that is what he does for a living, and those who invested with him trusted

his judgment in such affairs. (Rostek Tr. 63:10-17, 81:22-82:23.) Bak, even though he is a

business man, has spent his life in the food and spirits importing business, not the real estate

business. (Doc. No. 64; Bak Tr. 105:24-106:6, 114:13-19.) He had nothing near the decades of

experience Rostek had in the real estate business. (Doc. No. 62 at ¶¶15, 18.)

Furthermore, Bak had been a passive investor in three prior real estate projects managed

by Rostek. (Bak Tr. 105:24-106:6, 114:13-19; Rostek Tr. 65:3-5, 65:6-21, 75:4-6, 76:19-21.)

Rostek bought Bak's membership interest in two of those projects before their completion.

(Rostek Tr. 67:6-9, 79:23-24.) Those prior buyouts proceeded in much the same way as the buyout

at issue here, the parties negotiated a price with no due diligence because Bak trusted his friend.
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(Rostek Tr. 84:8-24; Bak Tr. 118:6-119:10.) Thus, when Rostek approached Bak to offer to buy

him out of this project, it was a familiar situation where Bak had no reason to doubt his friend and

co-member, and Rostek knew Bak was relying on him.

Nevertheless, Rostek argues that as a "savvy
businessman"

Bak should have conducted his

own due diligence to assess the value of the property rather than rely on his friend and fiduciary.

Rostek is trying to manufacture a proverbial "get out of jail free
card"

by putting the onus on Bak

to uncover Rostek's concealment. However, the mere fact that a fiduciary's principal is

sophisticated does not give the fiduciary carte blanche to conceal material information. Instead,

New York courts only require a plaintiff to conduct independent due diligence where the parties

"relationship is not one of
trust,"

such as in an arms-length transaction, or where a principal's

relationship with his fiduciary has become antagonistic, neither of which occurred here. Compare

Pappas v. Tzolis, 20 N.Y.3d 228, 232 (2012) (holding that former LLC members could not claim

fraud because plaintiff admitted the relationship had become antagonistic, and was not one of trust)

with Fox Paine & Co., LLC, 153 A.D.3d at 677 (finding fraudulent concealment by a fiduciary

even though its sophisticated principal never conducted an investigation).

The Court need look no further than the case Rostek cites, Orlando v. Kukielka, 40 A.D.3d

829 (2d Dep't 2007), to see how the Second Department has applied the due diligence requirement.

Id. at 831. There, the plaintiffs bought the
defendants'

business in an arms-length transaction; as

part of the sales process the defendants provided inflated income figures, but plaintiffs were

warned those figures had not been authenticated. Id. at 830. Nevertheless, even after the
plaintiffs'

audit showed the figures were inflated, they still chose to proceed with the transaction based on

the original inflated income figures. Id. The Second Department acknowledged that "the question

of whether a party's reliance is reasonable is generally left for the trier of
fact[,]"

but the court held
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that the
plaintiffs'

reliance on the inflated figures was "unreasonable as a matter of
law"

because

the transaction was at
arms'

length and the plaintiffs possessed "their own
evidence"

showing the

figures were inflated. Id. at 832.

The instant matter bears no resemblance to Orlando. Here, Bak and Rostek unquestionably

had a close fiduciary relationship on multiple levels. Likewise, Rostek as both a long time real

estate investor and as the managing member of the LLC had far more knowledge about the proper

value of the Property than Bak. On the other hand, the parties agreed that Bak had no role in the

management of the company, and Bak swears he was not aware of the offers to sell the Property.

Supra I.A.; Huang, 18 Misc. 3d 1141(A) (finding reasonable reliance where a co-investor

"possessed superior
knowledge"

and owed full disclosure). As such, there were no "red
flags[,]"

like in Orlando, that should have alerted Bak to not trust his longtime friend.

Nor is it at all clear that Bak could have learned about the offers, the signed contract, or the

deposit on his own. "[A] purchaser's failure to determine a transaction's true nature ... is not fatal

when the facts were peculiarly within the knowledge of the defendant[] and were willfully

misrepresented."
Kurtz v. Foy, 65 A.D.3d 741, 743 (3d Dep't 2009). Bak did not have access to

the relevant information, and the only people who could have given him that information, i.e.,

Rostek and his attorney Bielesz, are the ones who were willfully concealing the information from

him.

IV. MATERIAL ISSUES OF FACT EXIST REGARDING PLAINTIFF'S THIRD

CAUSE OF ACTION FOR GROSS NEGLIGENCE

"To establish a prima facie case for negligence, a plaintiff must prove that (1) defendant

owed a duty to the plaintiff, (2) a breach thereof, and (3) injury proximately resulting
therefrom."

Friedman v. Anderson, 23 A.D.3d 163, 164 (1st Dep't 2005). Furthermore, "a gross negligence

claim will be sustained where a party's conduct evinces a reckless disregard for the rights of others
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or
'smacks'

of intentional
wrongdoing."

S.A. De Obras y Servicios, COPASA v. Bank of Nova

Scotia, 170 A.D.3d 468, 472 (1st Dep't 2019).

Rostek owed Bak a fiduciary duty. Supra II.A. Bak can present evidence sufficient for a

trier of fact to hold that Rostek breached that duty by failing to inform Bak about the multiple

offers, the signed contract, and the deposit. Supra II.B. Furthermore, the fact that Rostek

knowingly hid information about the offers and contracts over the course of months, and then

signed the Buyout Agreement knowing that Bak did not have that crucial information, establishes

that Rostek acted intentionally to wrong Bak. Supra I.A. Finally, Rostek's actions in depriving

Bak of information critical to valuing the LLC, was the proximate cause of the damages Bak

sustained when he sold his interest in the LLC for far less than it was worth. Supra II.C.

V. MATERIAL ISSUES OF FACT EXIST REGARDING PLAINTIFF'S FIFTH

CAUSE OF ACTION FOR NEGLIGENT MISREPRESENTATION

For negligent misrepresentation, "plaintiff[] must establish that defendant[] had a duty,

based upon some special relationship with them, to impart correct information, that the information

given was false or incorrect and that the plaintiffs reasonably relied upon the information

provided."
Kurtz v. Foy, 65 A.D.3d 741, 743 (3d Dep't 2009). A negligent misrepresentation

claim is appropriate where the plaintiff and defendant have a close relationship of trust, such as a

fiduciary relationship. CMMF, LLC v. J.P. Morgan Inv. Mgt. Inc., 78 A.D.3d 562, 565 (1st Dep't

2010).

Again, as shown, Rostek owed Bak a fiduciary duty. Supra II.A. When Rostek chose to

hide the sales offers, the signed contract, and the deposit from Bak, he caused Bak to act based on

the false or incorrect notion that there was little or no interest from third parties in buying the

Property. Supra II.B. As his friend and manager of their LLC, Bak had every reason to reasonably

rely on what Rostek told him. Id. Therefore, based on the record in this case, a trier of fact could
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determine that Rostek negligently misrepresented the actual value of the LLC and the state of

interest from third-parties in purchasing the Property.

VL MATERIAL ISSUES OF FACT EXIST REGARDING PLAINTIFF'S SIXTH

CAUSE OF ACTION FOR UNJUST ENRICHMENT

"To prevail on a claim of unjust enrichment, a party must show that (1) the other party was

enriched, (2) at that party's expense, and (3) that it is against equity and good conscience to permit

[the other party] to retain what is sought to be
recovered."

Reingold v. Bowins, 180 A.D.3d 722,

723 (2d Dep't 2020). "Generally, courts will look to see if a benefit has been conferred on the

defendant under mistake of fact or law, if the benefit still remains with the defendant, ... and

whether the defendant's conduct was tortious or
fraudulent."

Zamor v. L & L Assoc. Holding

Corp., 85 A.D.3d 1154, 1156-57 (2d Dep't 2011).

Bak sold his interest in the LLC for far less than it was worth because Rostek withheld

critical information from him regarding the offers, signed contract, and deposit. Supra II.C. As

such, Rostek was enriched by receiving Bak's 47.5% of the LLC without having to pay the true

market value for that interest, which he received at Bak's expense because Bak would never have

sold his interest at that value if he knew the concealed information. Rostek's fraudulent actions in

covering up this critical information makes it against equity and good conscience to permit him to

retain the ill-gotten profits he received.

VIL BAK DROPS HIS SECOND CAUSE OF ACTION FOR MONEY HAD AND
RECEIVED

Bak upon investigation has decided to drop his Second Cause of Action for Money had and

Received.

CONCLUSION

For the foregoing reasons, Bak asks the Court to deny Rostek's motion for summary

judgment.
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SCHEDULE A

2012 TIMELINE FOR BAK V. ROSTEK

Dec. 27, 2011 ......Rostek receives first offer from South Side Dev. Group to buy the Property for $2m.

(Ex. 7 p. ROSTEK 00082)

Jan. 25, 2012 .......Rostek receives first offer from North Development Group ("NDG") f to buy the

Property or $2.45m. (Ex. 7 p. ROSTEK 00075)

Feb. 23 .................Rostek receives offer from Ahmadu Ahmed on behalf of Max Echuz to buy the

Property for $2.4m. (Ex. 7 p. ROSTEK 00077)

Feb. 25 .................Ahmed increases offer to $2.7m. (Ex. 7 p. ROSTEK 00078)

March 5 ...............Rostek rejects offer from South Side Dev. Group. (Ex. 7 p. ROSTEK 00083)

March 16..............Bielesz sends out Contract of Sale for the Property to Max Echuz for $2.7m.

(Doc. No. 73.)

March 16..............Rostek buys out Bogdan Chimielewski. (Doc. No. 72)

April 5..................Contract of Sale for the Property sent to Jack Waldman (Doc. No. 74)

May 11 ................Deal with Ahmed/Echuz falls apart because purchasers are dragging their feet on

closing. (Ex. 7 p. ROSTEK 00115)

June 4 ..................Rostek sends proposed buyout to Bak calling for 2 payments, but transfer of

ownership happens after first payment, the second payment happens 1 year after

signing and if the second payment does not happen the deal is null and void and Bak

must return first payment. (Ex. 3)

June 13 ................Bak rejects Rostek's June 4th proposal, saying, inter alia, that he wants a date certain

for second payment, rejects idea that if second payment is not made the deal will be

null and void, and insists that he will only transfer ownership after the final payment.

(Ex. 3)

June 13 ...............Bielesz sends Bak updated agreement, makes second payment for a date certain and

changes null and void language to giving Bak a mortgage on the property if the deal

falls through, but keeps language regarding transfer of ownership occurring on first

payment. (Ex. 3)

June 25 ................Rostek receives new offer from NDG for $2.6m. (Ex. 7 p. ROSTEK 00118)

June 25 ................NDG increases offer to $2.7m. (Ex. 7 p. ROSTEK 00120)

July 6....................Bielesz sends Contract of Sale for the Property to NDG for $2.7m. (Doc. No. 77)

July 11-17 ............Bielesz negotiates with NDG to sell Property for $2.7m. (Ex. 8 p. ROSTEK 00125-

129)

July 17 .................Bak sends Rostek his proposal for a buyout agreement keeping 2 payments, but

transfer only happens after the full payment. (Ex. 4 pp. 8-13)

July 18 .................NDG signs Contract of Sale to buy the Property for $2.7m, emails signed

contract to Bielesz, and wires $175k for down payment to Bielesz. (Ex. 4 pp. 7-8)

July 18-25 ............Bielesz tells NDG Rostek is
"unavailable"

to counter-sign the NDG contract. (Ex. 8

p. ROSTEK 00130)
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July 20 .................Bielesz sends Bak new draft buyout agreement, which for the first time offers to pay
Bak in one payment. (Ex. 5)

July 23 .................Bak sends Pepper July 20th draft agreement, tells him that Rostek has now offered to

pay in one payment, and that Bak would like to close buyout deal by July 25th. (DOC.

No. 76 p. P001855)

July 24 .................Bak and Rostek sign deal to buyout Bak (Doc. No. 78)

July 25 .................Rostek has Bielesz tell NDG that he wants $2.8m to sell the Property. (Ex. 4 pp. 5-6)

July 26 .................NDG agrees to pay Rostek $2.8m for the Property and Rostek counter-signs

contract of sale with NDG. (Ex. 4 pp. 5-6)

Aug. 10 ................NDG asks for more due diligence time, until Aug. 25, to see if it can modify the

plans. (Ex. 4 pp. 3-4)

Aug. 10 ................Rostek rejects NDG's request for additional due diligence time, cancels contract of

sale, and Bielesz wires deposit back. (Ex. 4 pp. 2-3)

Aug. 18.................Someone from what would become 1059 Manhattan Gardens contacted Rostek and

verbally offers to buy the Property for $2.9m with a ten day due diligence period.

(Rostek Tr. 303:6-17, 306:5-11.)

Aug. 21 ................NDG says that it can schedule closing and will still buy the Property for $2.8m. (Ex.

4 p. 1)

Aug. 21 ................Rostek has Bielesz respond to say that if NDG can do $2.9m with 10% down and

close within a week they will do the deal. (Ex. 4 p. 1)

Aug. 21 ................NDG responds that they will do $2.8m closing in a week. (Ex. 4 p. 1)

Aug. 22 ................Rostek rejects NDG offer. (Ex. 4 p. 1)

Aug. 28 ................Rostek signs contract with 1959 Manhattan Gardens to sell property for $2.9m,

closes deal the same day. (Doc. No. 89)

Aug. 30.................LLC cuts check to Rostek for $2,680,000.00. (Ex. 9.)

Dec. 1...................LLC cuts check to Rostek for $123,888.11. (Ex. 9.)
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