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PRELIMINARY STATEMENT

In July 2018, Mr. Gluck commenced an action and sought to enjoin Petitioners from
conducting an appraisal without his participation. Petitioners opposed an injunction in part on the
ground that Mr. Gluck had not established irreparable harm because he could pursue money
damages for any injuries he suffered as a result of being excluded. Petitioners simultaneously
commenced an arbitration before the AAA, arguing that all appraisal issues must be decided by an
arbitrator.

The Court agreed with Petitioners that because Mr. Gluck could pursue a claim for money
damages, he had not established irreparable harm. Mr. Gluck withdrew his court action and
pursued his state-law damages claims in arbitration.

The parties spent over 21 months and more than $4 million litigating Mr. Gluck’s claims
in the Arbitration. After numerous briefs, witness statements, expert reports, and a five-day
evidentiary hearing, the Arbitrator rendered the Final Award. The Arbitrator found in favor of Mr.
Gluck on his breach of contract claim relating to the appraisal and awarded him damages.

Petitioners have done everything they can to avoid paying Mr. Gluck. Although they
commenced the Arbitration, they also commenced a proceeding under Article 76—during the
pendency of the Arbitration—hoping to receive a rubber-stamp confirmation of the tainted
Appraisal Award and stop the Arbitrator from finding against them. Petitioners have used these
proceedings as a shell game to avoid paying Mr. Gluck even one cent of the consideration he is
owed, despite taking his fully-vested units and all associated profits and distributions, nearly 30
months ago.

Petitioners have thrown the kitchen sink into their petition to vacate the Final Award, even
raising merits arguments they lost before the Arbitrator as grounds for vacatur. But they have not

come close to meeting their burden of proving the Final Award should be vacated.

-1-
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This Court should put an end to Petitioners’ shell game by confirming both the Final Award
and the Appraisal Award, thereby compensating Mr. Gluck for his units, and bringing this
expensive and time-consuming litigation to a close.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

On September 4, 2020, Petitioners filed a Verified Petition to Partially Vacate Arbitration
Award, No. 654245/2020, Dkt. 1 (“’Yakuel Arbitration Petition™).

On October 16, 2020, Petitioners filed a Verified Petition for Confirmation or Specific
Performance relating to the Appraisal Award, No. 158184/2019, Dkt. 286 (“Yakuel Appraisal
Petition”) (together, the “Yakuel Petitions”).

Also on October 16, 2020, Respondent filed a consolidated petition, seeking confirmation
of the Final Award and the Appraisal Award or, in the alternative, to vacate the Appraisal Award
(the “Gluck Petition”).

The Gluck Petition provides an accurate and detailed account of the relevant facts and
procedural history, which is incorporated herein by reference.

On the other hand, the Yakuel Petitions are riddled with false and misleading statements,
and fail a basic fact check. The following are some of the many examples:

Claim #1:

26. Petitioners declined, but offered to give Gluck copies of the information 1t would

provide to PwC. Petitioners also stated they would allow Gluck to participate in the appraisal in

oood faith, notwithstanding Section 3(f) of the Amendment.

(Arbitration Petition  26; Appraisal Petition ¥ 26.)

e Rating: This claim is false.

9 of 41
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e The Facts: By letter dated July 17, 2018, Petitioners offered to allow Mr. Gluck to monitor
and observe—but not participate in—the appraisal, but only if Mr. Gluck agreed to release
all claims against Mr. Yakuel and ratify the Amendment. (See No. 158184/2019, Dkt.
139.)

Claim #2:

30.  For the next few months, Gluck was an active (but obstructionist) participant.
Aided by his financial advisory firm and legal counsel, Gluck attempted to direet PwC’s appraisal,

threatened to contest Agency Within's records, and climed Agency Within may need an audit.

(Arbitration Petition 9 30; Appraisal Petition ¥ 30.)

e Rating: This claim is false.

e The Facts: As explained in the Gluck Petition, (44 105-07), Mr. Yakuel has repeatedly
tried to justify excluding Mr. Gluck by falsely claiming that Mr. Gluck “obstructed” the
appraisal process. Mr. Yakuel was unable to substantiate this claim at the Arbitration

hearing, and contemporaneous evidence conclusively rebuts this assertion. (/d.)

Claim #3:

3l Gluck also provided mformation and his opinions to PwC regarding, among other
things, PwC’s intention o use the TRS tax defimtion of “Far market value™ to appraise his

repurchased company units, the applicable date of the valuation, the suitability of including certain

valuation discounts, and the potential exclusion of certain matters from the appraisal.

(Arbitration Petition § 31; Appraisal Petition § 31.)
e Rating: This claim is misleading.
e The Facts: Mr. Gluck sent his initial observations to PwC in September 2018, when the

appraisal was just beginning. Mr. Gluck’s participation prompted PwC to seek a

3-
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modification to the engagement letter, which Mr. Yakuel refused to allow. The Arbitrator
held—based on a full evidentiary record—that “PwC did not consider the information
provided by Mr. Gluck in any meaningful way, if at all. . . . Mr. Yakuel, by refusing to
alter the engagement agreement, knowingly ensured that PwC would not consider
information from Mr. Gluck.” (Final Award 9 78.)

Claim #4:

32, Gluck’s bad faith and litigious approach to the appraisal forced PwC to halt its work
and threaten to quit, which after some time, forced the parties back before this court where Gluck

moved to enforce the parties™ participation agreement, or failing that, to renew his motion for a

preliminary imjunction to enjoin the appraisal.

(Arbitration Petition q 32; Appraisal Petition 9 32.)

e Rating: This claim is false.

e The Facts: The appraisal halted because Mr. Yakuel refused to alter the terms of the
engagement letter. PwC attempted to impress upon Mr. Yakuel, in a private email
exchange (without Mr. Gluck in copy), how its engagement letter must be modified to
allow Mr. Gluck to participate. (No. 158184/2019, Dkt. 144.) PwC recognized it could
not move forward unless Mr. Yakuel agreed to change the PwC engagement letter to permit

Mr. Gluck’s participation, which he never did.

Claim #5:
33 At the heaning. the court chastised Gluck’s obstructionist conduct and denied his
motions. finding the “parties’ contract clearly provides . . . the company shall have the right to

exclude Gluck.”

(Arbitration Petition § 33; Appraisal Petition 9 33.)

-
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e Rating: This claim is false.

e The Facts: The Court never chastised Mr. Gluck for obstructionist conduct. As the
Arbitrator observed, in response to this claim by Petitioners, “that is not what the court
concluded. Rather, the court simply denied Respondent’s motion for a preliminary

injunction because it concluded that Respondent had not met the legal test.” (Final Award

q179.)
Claim #6:
54, However, the arbitrator did not refer Gluck’s additional information and opinions
about Agency Within to PwC for 1ts consideration

(Arbitration Petition 9 54; Appraisal Petition  53.)
e Rating: This claim is highly misleading.
o The Facts: Petitioners never sought this relief from the Arbitrator and raised this for the

first time in their petition to vacate.

ARGUMENT

Petitioners and Respondent agree the Court should decide whether to confirm the AAA
Final Award first, followed by a decision on whether to confirm the Appraisal Award. (See Yakuel
Appraisal Petition 4 66; Gluck Petition, 49 78-81.) This approach is sensible given that the parties
have devoted nearly two years and upwards of $4 million to an extensive, hard-fought arbitration
that generated substantial evidence and witness testimony, and produced a final award on all of

the issues the Parties presented.

-5-
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I THE ARBITRATION AWARD MUST BE CONFIRMED BECAUSE
PETITIONERS HAVE FAILED TO MEET THE HEAVY BURDEN FOR
VACATUR UNDER THE FAA AND CPLR

In its May 7, 2020 Decision and Order (Dkt. 249) at 7, this Court outlined the very high
bar required to vacate an arbitration award—a standard that Petitioners tellingly ignore in their
petition to vacate the Final Award. “A party moving to vacate an arbitration award has the burden
of proof, and the showing required to avoid confirmation is very high.” U.S. Elecs., Inc. v. Sirius
Satellite Radio, 17 N.Y.3d 912, 915 (2011) (quoting Ecoline, Inc. v. Local Union, 271 F.App’x
70, 72 (2d Cir. 2008)); In re Bd. Educ. Yonkers Cnty. Sch. Dist. v. Yonkers Fed’n of Teachers, 185
A.D.3d 811, 812 (2d Dep’t 2020).

Among other things,

It is well settled that judicial review of arbitration awards is extremely limited. An

arbitration award must be upheld when the arbitrator ‘offer[s] even a barely

colorable justification for the outcome reached.” Indeed, we have stated time and

again that an arbitrator's award should not be vacated for errors of law and fact

committed by the arbitrator and the courts should not assume the role of overseers
to mold the award to conform to their sense of justice.

Wien & Malkin v. Helmsley-Spear, 6 N.Y.3d 471, 479-80 (2006) (quoting In re Andros Cia.
Maritima, 579 F.2d 691, 704 (2d Cir. 1978)). It is a “well-established rule that an arbitrator’s
rulings, unlike a trial courts, are largely unreviewable.” In re Falzone, 15 N.Y.3d 530, 534 (2010).
As this Court noted, there is a presumption in favor of confirming arbitration awards “in a summary
procedure that avoids the litigation costs and delays that alternative dispute resolution mechanisms
are designed to minimize or eliminate.” (Dkt. 249 at 1.)

As discussed below, nothing in the Petitioners’ vague and conclusory petition to vacate the

Final Award meets this very high burden; the Final Award should be confirmed.

-6-
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A. The Arbitrator’s Finding that Petitioners Waived Objections to Arbitrating
Over the Appraisal is Conclusive, and in Any Event, Correct

Even if this Court were to review the correctness of the Arbitrator’s decision on the scope
of his powers, under the Amendment’s broad arbitration clause (which, as further discussed below,
is not permitted beyond the narrow standards prescribed in the FAA), Petitioners failed to preserve
their arbitrability argument in a timely way, either within the Arbitration or in court, resulting in a
waiver.

As recounted in the Gluck Petition, on October 1, 2019, 11 months after they commenced
the Arbitration, Petitioners challenged—for the first time—the Arbitrator’s jurisdiction to hear Mr.
Gluck’s state law damages claims related to the appraisal. (Gluck Petition 4 46.) The Arbitrator
denied Petitioners’ objections, holding that Mr. Gluck’s claims “clearly fall within the parties’
agreement to arbitrate” and “are distinct from a challenge to the PwC valuation itself.” (Exhibit
D to Gluck Petition.)

Following additional briefing, the Arbitrator again rejected Petitioners’ objections to his
jurisdiction. (Gluck Petition § 46.) In addition to denying Petitioners’ objections on the merits,
the Arbitrator found their substantial delay in raising them and their conduct in the proceedings
amounted to a waiver:

I agree with Respondent that until the fall of 2019 [Petitioners] consistently argued

that claims related to the appraisal should be resolved in this arbitration. It is

important to note that upon receipt of the final appraisal from PwC, Claimants did

not immediately move to have all appraisal related issues excised from the

arbitration proceeding. Rather, the parties continued to engage in disclosure and

submissions on these questions. In addition, [Petitioners] did not ask a court to
enjoin this Tribunal from hearing appraisal-related claims.

(Exhibit E to Gluck Petition at 2.) Petitioners recognize this was a finding that they “waived an

objection to arbitrating over the appraisal.” (Dkt. 239 at 1.)

-
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“A court is not empowered by the FAA to review the arbitrators’ procedural findings, any
more than it is empowered to review the arbitrators’ determinations of law or fact. . . . Given that
parties agreeing to arbitrate their disputes entrust the determination of procedural issues arising
out of the arbitration—no less than issues of law and of fact—to the arbitrators, the arbitrators’
reading of the procedural record before them should be judged by the same highly deferential
standard that is applied to their construction of the parties’ agreements.” Daesang Corp. v.
NutraSweet, 167 A.D.3d 1, 22 (1st Dep’t 2018).

When this standard is applied to the Arbitrator’s finding of waiver in this case, the
inexorable conclusion is that “because the arbitrator[] gave at least ‘a barely colorable justification
for the outcome reached,’ [his] finding of waiver must stand.” Id. at 24 (quoting Wien & Malkin,
6 N.Y.3d at 479). Or, in other words, “[s]o long as the arbitrator [was] arguably construing the
procedural record—which this tribunal was—a court may not correct their mistakes under
§ 10(a)(4).” Id. (quoting Oxford Health Plans v. Sutter, 569 U.S. 564, 572-73 (2013) (internal
brackets omitted)).

Under these circumstances, it would be error for the Court to second-guess the Arbitrator’s
finding of waiver.

Moreover, even if the Court were to reevaluate the merits of the Arbitrator’s decision, the
evidence supporting a finding that Petitioners waived their objections to the arbitrability of
appraisal-related state-law damages claims is overwhelming. Indeed, not only were Petitioners
the reason these claims were put before the Arbitrator in the first place, but for almost a year in the
Arbitration Petitioners fully accepted they were arbitrable:

e On October 24, 2018, two weeks before oral argument on Mr. Gluck’s preliminary
injunction motion in this Court (seeking an order halting the one-sided appraisal),

Petitioners filed their Demand for Arbitration seeking declaratory relief regarding,
“[t]he validity of Agency Within’s Amended LLC Agreement, and the scope and

-8-
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conduct of the business valuation of the company.” (Gluck Petition § 33
(emphasis added).)

On November 2, 2018, Petitioners filed a cross-motion in this Court, seeking to
compel arbitration of, inter alia:

o Mr. Gluck’s claims related to his exclusion from the appraisal process,
which included a claim for “relief based on a breach of the Amendment”
because Mr. Yakuel was “excluding Gluck from the valuation process,”
which “injured Gluck's ability to receive a fair price for his ownership
interest in Agency Within,” for which Gluck “must be compensated” (No.
653716/2018, Dkt. 2, 9997, 101, 103-04]);

o Mr. Gluck’s assertions, in his Verified Complaint, that Mr. Yakuel had
provided false and misleading information to PwC to use in the appraisal,
including Mr. Gluck’s concern that because any projections Mr. Yakuel
provided to PwC would not be created in the ordinary course of business,
they were likely “tainted and inherently unreliable.” (/d. 99 59-60); and

o Mr. Gluck’s assertions in his preliminary injunction motion, where Mr.
Gluck cited numerous examples of Mr. Yakuel provideding to PwC
incomplete, incorrect or misleading financial data, and warned that without
Mr. Gluck’s participation, “it is likely that PWC will rely on incomplete or
inaccurate information in conducting the appraisal and produce an opinion
which is tainted and unreliable.” (Gluck Petition q 29.)

In this cross-motion, Petitioners forcefully argued, inter alia, that:

o “the scope of the arbitration clauses is clear and broad enough to cover any
controversy or claim arising from the Agreement or Amendment,” and is
“all-encompassing of the claims asserted and relief sought in this case”;
and

o “the entire dispute regarding the business appraisal [is] solely
determinable by an arbitrator,” including “the contours and conduct of
the business appraisal of Agency Within.” (No. 653716/2018, Dkt. 58, at 7-
10; Gluck Petition § 33 (emphasis added).)

In their November 6, 2018 opposition to Mr. Gluck’s preliminary injunction
motion, Petitioners stressed that “the parties’ dispute must be arbitrated” in the
arbitration they had “initiated . . . to resolve Mr. Gluck’s claims and their dispute
over the appraisal,” and emphasized that there was no showing of irreparable harm
to enjoin the one-sided appraisal “because any alleged injury resulting from
completion of the appraisal is ... curable by money damages.” (Gluck Petition
99 29-31 (emphasis added).)

9.
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e Mr. Gluck withdrew his court action and appeared in the Arbitration, filing
counterclaims on December 4, 2018 that included breach of contract related to
Petitioners’ exclusion of him from the appraisal process, and their provision of false
information to PwC in connection with the appraisal. (Gluck Petition 9] 35, 38.)

e OnJanuary 4, 2019, Petitioners submitted an answer to Mr. Gluck’s counterclaims,
wherein they issued denials on the merits and asserted 19 affirmative defenses, none
of which objected to the Arbitrator’s jurisdiction to hear appraisal-related claims.
(No. 158184/2019, Dkt. 37.)

e On March 12, 2019, Mr. Gluck filed a detailed Statement of Claims that included
an extensive discussion of the basis for “Claims Related to Exclusion of Gluck from
the Appraisal Process” (No. 158184/2019, Dkt. 39, 49 50-62, 96-98), and “Claims
Related to Yakuel’s Provision of False Information to PWC” (Id. 9 63-65, 99-
102). Mr. Gluck sought relief for his claims under the theories of breach of contract,
among other things (/d. ] 96-98, 99-102), and requested money damages for his
resulting injury:

o In particular, Mr. Gluck specified that he “seeks damages related to his
exclusion by Mr. Yakuel from the appraisal process” because “Mr. Yakuel
breached Section 3 of the Amendment,” among other things. (/d. 96-97).

o Mr. Gluck also specified that he “seeks damages related to Mr. Yakuel’s
provision of documents and information to PWC containing
misrepresentations and material omissions” because, among other things,
“Mr. Yakuel and Agency Within breached ... Section 3 of the Amendment
... by providing false and misleading information to PWC, causing it to
undervalue Mr. Gluck’s units.” (Id. 9 99-100 (emphasis added).)

e The same day, Petitioners filed a Statement of Claim, demanding the Arbitrator rule
on “the exclusion of Mr. Gluck from the appraisal process.” (Exhibit P! at q 47.)
Petitioners did not, either in their Statement of Claim or otherwise, object to the
Arbitrator’s power to award damages to Mr. Gluck caused by their exclusion of
him from the appraisal process or the information Mr. Yakuel provided to PwC.

e On March 20, 2019, Petitioners received the final PwC appraisal report, but did not
make a jurisdictional objection to the Arbitrator or a court to have all appraisal
issues removed from the Arbitration. Nor did Petitioners immediately move for
confirmation of the appraisal determination.

e For the next five months, the parties engaged in discovery relating to the appraisal
process. Among other things, both sides sought and produced documents relating
to the appraisal and Petitioners produced all of Mr. Yakuel’s communications and
submissions with PwC.

! Exhibits P through S are exhibits to the Affirmation of David Kupfer, filed with this memorandum.

-10-
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e It was not until October 1, 2019—mnearly a year into the Arbitration—that the
Petitioners, having launched their Petition to Confirm the Appraisal Award under
Article 76 in this Court, abruptly changed tack and objected to the Arbitrator’s
jurisdiction to hear all claims related to the appraisal via a “Letter Motion in
Limine” submitted in the Arbitration. (Exhibit Q.)

Not only did the Petitioners’ late objection to jurisdiction run roughshod over the timeline
for such objections under the AAA Commercial Rules governing the Arbitration,? but it also
directly implicated the longstanding principle of law that “if a party participates in arbitration
proceedings without making a timely objection to the submission of the dispute to arbitration, that
party may be found to have waived its right to object to the arbitration.” Opals On Ice Lingerie v.
Body Lines, Inc., 320 F.3d 362, 368 (2d Cir. 2003). Given that Petitioners “affirmatively sought
adjudication of the merits of certain of [Mr. Gluck’s] claims in the arbitral forum and pursued
discovery in that forum relating to the merits of the [those] claims,” it is clear their “participation
in the arbitration prior to” their eventual objection “effected a waiver of any objections premised
on a lack of a prior agreement to arbitrate, and/or constituted an independent agreement to arbitrate
... [the issues in] dispute.” Merrill Lynch v. Optibase, Ltd., 2003 WL 21507322 at *3 (S.D.N.Y.
June 30, 2003).

Under these circumstances, the Arbitrator’s conclusion that Petitioners waived any
objections to his jurisdiction to decide appraisal-related issues was not only correct, but well
beyond the “barely colorable” rationale required. What is more, in the context of the prevailing
legal standard, this set of facts also offers an independent basis for this Court to make a finding of

waiver and deny the Petitioners’ arguments for vacatur on these grounds.

2 AAA Commercial Rule R-7(c): “A party must object to the jurisdiction of the arbitrator or to the arbitrability of a
claim or counterclaim no later than the filing of the answering statement to the claim or counterclaim that gives rise
to the objection. The arbitrator may rule on such objections as a preliminary matter or as part of the final award.”

-11-
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B. Petitioners’ Agreement to the Arbitrator’s Jurisdiction to Determine the
Scope of the Arbitration Clause Requires Substantial Deference to the
Arbitrator’s Decision

If this Court decides to look beyond waiver and considers Petitioners’ arbitrability
arguments on their merits, it must do so with deference to the Arbitrator’s findings. Petitioners’
claim that the Arbitrator “exceeded his authority under the Amendment by deciding valuation and
accounting issues with respect to the fair market value of Agency Within,” Yakuel Arbitration
Petition 9 64, ignores the high level of deference owed to the Arbitrator’s determination of his own
authority, which emanates from the Parties’ undisputed agreement that decisions on the scope of
that authority were for the Arbitrator himself to make. Where parties have agreed to submit
determinations regarding the arbitrability of claims to an arbitrator, the court “must defer to an
arbitrator’s arbitrability decision” and “should give considerable leeway to the arbitrator, setting
aside his or her decision only in certain narrow circumstances.” First Options of Chicago, Inc. v.
Kaplan, 514 U.S. 938, 943 (1995).

There is no dispute that the parties agreed to submit determinations regarding the
arbitrability of claims to the Arbitrator. The Petitioners themselves made this same argument to
this Court in 2018, when they moved to compel the appraisal-related disputes to arbitration in
2018, stating that because “the parties have incorporated an arbitration forum’s rules providing
that an arbitrator has the power to determine their own jurisdiction,” “courts will ‘leave the
question of arbitrability to the arbitrators.”” (No. 653716/2018, Dkt. 58, at 7-8 (quoting Life
Receivables Tr. v. Goshawk Syndicate 102, 66 A.D.3d 495, 496 (1st Dep’t 2009)).

Respondent agrees. By incorporating the AAA Commercial Rules into their arbitration
agreement, which grant the arbitrator the power to rule on her jurisdiction, “including any
objections with respect to the existence, scope, or validity of the arbitration agreement or to the

arbitrability of any claim or counterclaim” (Rule 7(a), this “serves as clear and unmistakable
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evidence of the parties' intent to delegate issues of arbitrability to an arbitrator.” WMT Investors,
LLCwv. Visionwall Corp.,2010 WL 2720607 at *3 (S.D.N.Y. June 28, 2010) (quoting Contec Corp.
v. Remote Solution Co., 398 F.3d 205, 208 (2d Cir. 2005) (internal brackets omitted)); Cenni v.
Cenni, 2018 WL 5281815 at *3 (Sup. Ct. N.Y. Cnty. Aug. 23, 2018) (“It is well-established under
New York law that, where parties agree that the AAA rules will govern, questions concerning the
scope and validity of the arbitration agreement, including issues of arbitrability, are reserved for
the arbitrators”) (collecting First Department cases, internal quotations omitted).

Petitioners’ conduct throughout the arbitration independently confirms the agreement to
arbitrate arbitrability. As discussed above in the context of waiver, Petitioners not only
commenced the arbitration of all appraisal-related disputes against Mr. Gluck, but they also never
argued to the Arbitrator that he was not empowered to decide the arbitrability of Mr. Gluck’s
breach of contract claims or award damages for those claims as he saw fit. On the contrary, in
October 2019, after arbitrating for nearly a year, when Petitioners belatedly objected to the
Arbitrator’s jurisdiction to hear all appraisal-related claims, they put their arbitrability arguments
in front of the Arbitrator and sought decisions on them, rather than seeking a stay from a court.
This is precisely the type of conduct that courts in New York have held constitutes an agreement
to arbitrate arbitrability. See, e.g., Beijing Shougang Mining Inv. Co. v. Mongolia, 415 F. Supp.
3d 363, 370 (S.D.N.Y. 2019) (by commencing the arbitration and then submitting arbitrability
arguments to the arbitrator, “the question of arbitrability was clearly and unmistakably put before
the arbitral tribunal,” and therefore the decision on arbitrability would receive “a deferential
review”); In re Engel, 746 N.Y.S.2d 826, 834-35 (Sup. Ct. N.Y. Cnty. 2002); Gvozdenovic v. U.S.
Air Lines, 933 F.2d 1100, 1105 (2d Cir. 1991) (“an agreement may be implied from the party’s

conduct . . . [if that] conduct manifested a clear intent to arbitrate™).
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This Court has also recognized the parties’ agreement to arbitrate arbitrability in this case,
(see Dkt. 245 at 2 n.1 (“The question whether Respondent’s state law claims—which are not before
the Court—are arbitrable under the terms of the parties’ agreement is, in the first instance, for the
arbitrator to decide”)), and Petitioners have not argued in their petition to vacate (or anywhere
else) that the Arbitrator lacked authority to rule on the scope of his own jurisdiction.

Accordingly, the Arbitrator’s findings—based on the text of the arbitration clause—that he
had jurisdiction over Respondent’s breach of contract claims and could award money damages
quantified with reference to the fair market value of the Company, are not reviewed de novo, but
instead must be accorded a high degree of deference. First Options, 514 U.S. at 944; Beijing
Shougang, 415 F. Supp. 3d at 370 (by commencing the arbitration and then submitting arbitrability
arguments to the arbitrator, “the question of arbitrability was clearly and unmistakably put before
the arbitral tribunal,” and therefore the decision on arbitrability would receive “a deferential
review”); Schneider v. Kingdom of Thailand, 688 F.3d 68, 72, 74 (2d Cir. 2012) (because the
parties “clearly and unmistakably agreed to arbitrate issues of arbitrability,” they are “not entitled
to an independent judicial redetermination of that same question™).

The contours of that deference are clear when applied to claims of vacatur for exceeding
authority under 9 U.S.C. § 10(a)(4) where an arbitrator has grounded his assertion of authority in
the contractual text:

It is not enough to show that the [arbitrator] committed an error—or even a
serious error. Because the parties bargained for the arbitrator's construction
of their agreement, an arbitral decision even arguably construing or
applying the contract must stand, regardless of a court's view of its
(de)merits. . .. Under § 10(a)(4), the question for a judge is not whether the

arbitrator construed the parties' contract correctly, but whether he construed
it at all.

Oxford Health, 569 U.S. 564, at 573 (internal citations omitted).
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C. The Arbitrator’s Decision on the Scope of his Powers Was Based on the
Amendment and, In Any Event, Was Correct

Even a cursory review of the Final Award and the relevant Pre-Hearing Orders shows the
Arbitrator based his decision that he had jurisdiction to decide appraisal-related disputes, including
claims for breaches of the Amendment and resulting money damages, on the Amendment, in light
of prevailing New York law. For example, he found that “[t]he Arbitrator has the jurisdiction to
determine Respondent’s rights under the Amendment in relation to the appraisal” including
whether “Claimants breached the Amendment by, as Respondent alleges, preventing Respondent
from participating in the appraisal.” (Final Award § 61; see also 9 26, 32, 62-68, 95; Exhibit D
to Gluck Petition (“As an initial matter, Respondent’s claims clearly fall within the parties’
agreement to arbitrate”); Exhibit E to Gluck Petition (“Respondent’s counterclaims seeking
damages for the way Claimants’ conducted the appraisal process fell within the scope of the
parties’ broad arbitration clause™).)

It is well established that where the parties “‘bargained for the arbitrator’s construction of
their agreement’ with respect to ... arbitrability,” the role of the reviewing court is limited: the
parties “may be bound by the arbitrator’s determination ... regardless of whether that
determination is ‘wrong as a matter of law.”” Jock v. Sterling Jewelers, 942 F.3d 617, 624-625
(2d Cir. 2019) (quoting Oxford Health, 569 U.S. at 569); Am. Postal Workers Union, v. U.S. Postal
Serv., 754 F.3d 109, 114 (2d Cir. 2014) (arbitrator’s decision that collateral estoppel issues were
arbitrable based on his reading of agreement “must stand,” regardless of correctness, because he
was “arguably construing or applying the contract”).

Indeed, despite his finding that Petitioners waived their arbitrability arguments by waiting
nearly a year to raise them, the Arbitrator addressed them on the merits as noted above, denying

them on three separate occasions in his Pre-Hearing Order 9 (Exhibit D to Gluck Petition), Pre-
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Hearing Order 13 (Exhibit E to Gluck Petition), and the Final Award. With those rulings in hand,
Petitioners should not now be permitted to treat this Court like a court of appeal or a place to take
a second run at the issue. Courts in New York routinely reject attempts like this to challenge
arbitrability of some issues in an arbitration, and then pursue the same tactic in court in case of a
disappointing decision from the arbitrator. This is because it enables a party to impermissibly take
“a second bite at the apple” and create “a win-win outcome for itself, as a means of having it both
ways, allowing the arbitrability issue to proceed to adjudication by the arbitrators and accepting
the result if favorable to [it], or rejecting it if unfavorable and litigating the matter in court.” In re
Arbitration between Halcot Navigation and Stolt-Nielsen Transp. Grp., 491 F.Supp.2d 413, 419
(S.D.N.Y. 2007); Beijing Shougang, 415 F.Supp.3d at 370 (same); In re Engel, 746 N.Y.S.2d at
835 (“there would be no point at all to arbitration and no advantage to any of the litigants . . . [by]
allowing any party to seek relitigation of important threshold issues anew after obtaining
unfavorable results on the merits™).

Consequently, the Court should confirm the Arbitration Award in deference to the
Arbitrator’s decision on his own jurisdiction to hear appraisal-related claims, including awarding
valuation-based damages, which was based on a reading of the Amendment and therefore issued
well within the scope of his authority.

Further, the Arbitrator’s finding that he had jurisdiction to award damages for claims based
on the Petitioners’ breach of the Amendment’s appraisal process requirements not only easily
satisfies the “barely colorable justification” standard for confirmation—it was correct. Respondent
asserted cognizable New York breach of contract claims under a broad arbitration clause that the
parties agree covered contract claims. Petitioners’ claims for vacatur based on exceeding authority

do not challenge this—their argument merely boils down to a claim that the Arbitrator exceeded
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his authority by awarding Mr. Gluck damages for Mr. Yakuel’s breach of contract. (See Yakuel
Arbitration Petition 4 64-65, 70.)> Nothing in the Amendment’s broad arbitration clause
constrains the Arbitrator’s methods of measuring damages for a contractual breach, and
jurisprudence is clear that “the manner of computing damages [i]s for the arbitrator and not for the
courts.” Orion Shipping & Trading v. E. States Petroleum Corp., 312 F.2d 299, 300 (2d Cir.
1963); ARW Exploration Corp. v. Aguirre, 45 F.3d 1455, 1463 (10th Cir. 1995) (“courts are not to
instruct the arbitrator as to the correct computation of damages”).*

Along these lines, this Court has already found that:

The only question before this Court is whether to confirm or vacate the appraisal

award, not to adjudicate matters arising in a separate arbitration in which

Respondent is asserting state law claims for damages based on Petitioner’s alleged

conduct during the appraisal process. Such claims are distinct from (albeit factually
related to) the question of whether the award should be confirmed or vacated.

(No. 158184/2019, Dkt. 245 at 2.) Likewise, the Arbitrator found that “only the court can set aside
the appraisal, order a new appraisal, or order other injunctive relief,” but that “just as in Blue Tee
Corp., Respondent is entitled to argue claims that fall within the scope of the parties’ arbitration
agreement and either were not committed to the appraisal process or were not or could not be
resolved by PwC. Further, Respondent is entitled to make his case in the manner he chooses,
including by presenting expert testimony.” (Final Award 9§ 32 (quoting Pre-Hearing Order 13 at

3, citing Blue Tee Corp. v. Koehring Co., 999 F.2d 633 (2d Cir. 1993)).)

3 Petitioners’ counsel conceded that the Arbitrator had jurisdiction to hear Mr. Gluck’s claims during a recent oral
argument: “Now, there's really not a conceptual disagreement between -- regarding Mr. Gluck's claims in the
arbitration. I think we both agree that the claims are arbitrable.” (No. 158184/2019, Dkt. 306 at 19:15-18
(emphasis added).)

4 In any event, the Arbitrator relied on an expert witness for valuation, which is an appropriate and standard way to
calculate damages when the value of a company is at issue. Indeed, it is difficult to imagine how else one would

reasonably prove and assess damages where the key consequence of wrongdoing was causing a company to be
drastically undervalued.
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Petitioners turn a blind eye to the above holdings. Deliberately conflating an expert’s
valuation of damages in an arbitration for a breach of contract with an appraisal pursuant to the
Amendment, they incorrectly assert that the Arbitrator exceeded his authority by: “deciding
valuation and accounting issues with respect to the fair market value” of the Company; “deciding
issues with respect to the appraisal that are subject to this court’s exclusive jurisdiction” in an
Article 76 proceeding; and “awarding Respondent another appraisal of the fair market value of his
repurchased company units, and one that was undertaken by an appraiser that is not enumerated in
the Amendment.” (Yakuel Arbitration Petition 99 64-65, 70.) It should be self-evident that the
Arbitrator did not send the matter before him to be determined by an appraiser, nor did he perform
an appraisal himself. Rather, he relied on expert witness evidence to compute the quantum of
damages caused by Petitioners’ breach of the Amendment, which fell squarely within his remit.

Courts confronted with similar questions regarding one party’s misbehavior or
manipulation during a narrow accounting appraisal, or the failure to follow contractual
requirements related to that appraisal, have agreed that an available remedy can be found in seeking
damages in arbitration, where the underlying contract also contained a general arbitration clause.
Vacatur of an appraisal, while potentially relying on similar facts, is not the exclusive legal remedy.
See XL Capital, Ltd. v. Kronenberg 111, 2004 WL 2101952, at *2 (S.D.N.Y. Sept. 20, 2004), aff"d,
145 F.App’x 384 (2d Cir. 2005) (whether fraudulent misrepresentations were made to accounting
firm under narrow accountant clause was a dispute that fell under agreement’s general AAA
arbitration clause);’> Crawford Grp. v. Holekamp, 543 F.3d 971, 977 (8th Cir. 2008) (in spite of
contract clause allocating “final and binding” determination of share price to Administrator,

general arbitration clause covering “any controversy or claim that arises out of or in any way relates

5 Cited by the Arbitrator in Pre-Hearing Order 9 (Exhibit D) at 1.
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to” the contract permitted arbitrators “to review the Administrator’s determination and fashion a
remedy if the Administrator has exceeded his limitations™). Likewise, where disputes arise over
other factors extraneous to an accounting appraisal that may implicate its accuracy, courts have
held that a general arbitration clause is an appropriate vehicle by which to resolve such disputes.
See Blue Tee, 999 F.2d at 637-38 (following narrow accounting arbitration, general AAA
arbitration clause empowered arbitrators to decide “unresolved issues” related to the valuation and
award “monetary damages”).®

D. Petitioners Are Judicially Estopped from Arguing that the Arbitrator Cannot

Award Fair Market Value Damages Because They Avoided a Preliminary
Injunction from this Court Arguing the Opposite

Even if Petitioners’ argument were somehow correct and the Arbitrator exceeded his
authority by awarding Mr. Gluck damages on claims for breach of contract, Petitioners are barred
under the doctrine of judicial estoppel from taking that position here and now.

The equitable principle of judicial estoppel prevents a party who has “assume[d] a certain
position in a legal proceeding, and succeed[ed] in maintaining that position,” from “thereafter,
simply because his interests have changed, assum[ing] a contrary position” Jones Lang Wootton
USA v. LeBoeuf, Lamb, Greene & MacRae, 243 A.D.2d 168, 17677 (1st Dep’t 1998).

This is intended to stave off the situation presented here. In Mr. Gluck’s prior action before
Justice Sherwood, he sought a temporary restraining order and preliminary injunction to enjoin the
PwC appraisal, in order to permit him to participate in the same. No. 653176/2018. Petitioners
aggressively countered that no injunction should lie because, among other things, Mr. Gluck could
be compensated through money damages and therefore any potential injury from continuing the

appraisal without his participation was not irreparable. (Gluck Petition 9/ 30-31.) This argument

® Cited by the Arbitrator in the Final Award, 99 32, 61, and Pre-Hearing Order 13 (Exhibit E) at 2-3.
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found purchase with Justice Sherwood, who, in declining to issue an injunction, found Mr. Gluck
would not face irreparable injury if the appraisal went forward without his involvement because
he had a claim for money damages. (/d. 4 32.) Having so argued and prevailed on this point
previously, Petitioners cannot reverse course now and seek to partially vacate an unfavorable
award on the grounds that the Arbitrator exceeded his authority by awarding money damages for
Petitioners’ wrongful exclusion of Mr. Gluck from the appraisal. A/l Terrain Props. v. Hoy, 265
A.D.2d 87, 93 (1st Dep’t 2000); see, e.g., Faiveley Transp. USA, Inc. v. Wabtec Corp., 758 F.
Supp. 2d 211, 218 (S.D.N.Y. 2010) (finding that where a defendant “succeeded in shielding itself
from plaintiffs’ claims for damages in the arbitration by persuading the Tribunal that an alternate
forum would be available to plaintiffs to assert these claims[,] [j]udicial estoppel precludes [the
defendant] from arguing otherwise here.”); Nestor v. Britt, 270 A.D.2d 192, 193 (1st Dep’t 2000);
ICN Pharm. v. Bristol-Meyers Co., 245 A.D.2d 182, 182 (1st Dep’t 1997); Genger v. TPR Inv.
Assocs., Inc., 182 A.D.3d 417 (1st Dep’t 2020). The Arbitrator did precisely what Petitioners and
the Court contemplated.

Moreover, the inequity of Petitioners’ reversal is compounded by the fact that Mr. Gluck
relied on Petitioners’ position to his detriment, by agreeing to undertake a lengthy, contentious,
and expensive arbitration. “New York applies the doctrine of judicial estoppel” in circumstances
like these “where one party has been misled by averments in the other party's pleadings.”
Shepardson v. Town of Schodack, 195 A.D.2d 630, 632 (3d Dept. 1993); see also New Hampshire
v. Maine, 532 U.S. 742, 751 (2001) (noting that courts consider “whether the party seeking to
assert an inconsistent position would derive an unfair advantage or impose an unfair detriment on

the opposing party if not estopped.”).
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E. The Arbitration Was Conducted in Accordance with Basic Due Process and
Fundamental Fairness

Petitioners’ claim that the Arbitrator “held valuation issues and the third-party accounting
firm’s appraisal would not be considered at the hearing” but then “decided valuation issues and
matters pertaining to the third-party accounting firm’s appraisal, and faulted Petitioners for not
offering an appraisal.” (Yakuel Arbitration Petition 9 93-94, 97-98.) This grossly misrepresents
the conduct of the Arbitration and does not come close to meeting the standard for vacatur of
“fundamental unfairness.”

Courts interpret FAA 9 U.S.C. § 10(a)(3), which authorizes vacatur of an award “where
the arbitrators were guilty of misconduct . . . in refusing to hear evidence pertinent and material to
the controversy,” to apply to cases:

[Wlhere an arbitrator, to the prejudice of one of the parties, rejects
consideration of relevant evidence essential to the adjudication of a fundamental

issue in dispute, and the party would otherwise be deprived of sufficient opportunity

to present proof of a claim or defense. The misconduct in that event amounts to a

denial of fundamental fairness in the proceeding, and renders the resulting arbitral
decision biased, irrational or arbitrary.

Fairchild Corp. v. Alcoa, Inc., 510 F.Supp.2d 280, 287 (S.D.N.Y. 2007). This standard is high
and requires the party challenging the award to demonstrate that its “right to be heard has been
grossly and totally blocked, and that this exclusion of evidence prejudiced him.” Oracle Corp. v.
Wilson, 276 F.Supp.3d 22, 29 (S.D.N.Y. 2017) (internal quotation marks and citations omitted).
Similar standards apply to CPLR § 7511(b)(1)(1) and to general standards of basic due process and
fundamental fairness. See, e.g., Coty Inc. v. Anchor Const. Inc., 2003 WL 139551 at *7 (Sup. Ct.
N.Y. Cnty. Jan. 8, 2003) (“The same standard applies in New York Courts. . . . Due process in
arbitration means satisfying ‘minimal requirements of fairness.” That standard is met when the

parties have had adequate notice and opportunity to be heard by unbiased decisionmakers.”); In re
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Engel, 746 N.Y.S.2d at 840 (“To warrant vacatur of an arbitration award, a ruling must be
egregious and deny a party fundamental fairness.”).

Petitioners have not come close to making the required showings. As discussed in detail
above, Petitioners were the ones who commenced the arbitration seeking resolution of issues
related to the appraisal, and they were on notice from the beginning that Respondent would be
seeking damages flowing from his unlawful exclusion from the appraisal process in the arbitration.
See Pre-Hearing Order 9 (Exhibit D to Gluck Petition) at 2 (“Respondent’s claims in this regard
were pled in its Detailed Statement of Claims and, therefore Claimants have long been on notice
of them. Respondent is entitled to the opportunity to make his case.”). Petitioners knew who
Respondent’s expert witnesses were and received Respondent’s expert witness valuation reports
for his damages case on September 29, 2019, pursuant to the procedural schedule, long before the
February 24-28, 2020 hearing.

Petitioners had ample opportunity to respond to this evidence. The Arbitrator even offered
Petitioners the option of requesting additional time to develop their expert evidence if required.
(Exhibit D to Gluck Petition at 2 (“Claimants have not yet offered a valuation expert and, in light
of Respondent’s submissions, are entitled to adequate time to respond. If Claimants can establish
that they genuinely require more time to adequately respond time than the schedule currently
allows, they may so move.”). Petitioners sought additional time (on consent of Mr. Gluck) and
later submitted a rebuttal expert report that directly addressed Respondent’s expert witness
evidence. Petitioners’ expert also testified at the hearing, and Petitioners availed themselves of
the opportunity to cross-examine Respondent’s experts at the hearing. Petitioners had a further
opportunity to argue these issues in a post-hearing brief submitted on May 29, 2020. Indeed, the

Petitioners’ expert witness evidence and related arguments were considered at length in the Final
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Award (9 34, 97-99, 101-08). There is simply no basis whatsoever for Petitioners’ claim that
their right to be heard on fair market value damages was “grossly and totally blocked.” Oracle
Corp., 276 F.Supp.3d at 29.

Moreover, to the extent Petitioners suggest they did not adequately respond to Mr. Gluck’s
expert witness evidence, it was not for want of opportunity (as shown above) or because they were
laboring under a misapprehension that the quantification of Mr. Gluck’s damages claim would not
be an issue or they were unaware of his approach to calculating damages. Rather, Petitioners’
expert report and trial strategy was to double-down on the PwC appraisal and attack Respondents’
experts, rather than to offer a competing damages calculation that might take into account the
evidence and arguments that Mr. Gluck would have presented had he not been excluded from the
appraisal.

At no point did the Arbitrator prevent Petitioners from providing whatever expert valuation
evidence they wished, nor were they “faulted” for not offering a further valuation. On the contrary,
the Arbitrator simply found Respondent’s expert valuation credible and adopted it as the measure
of damages for Petitioners’ breach, adding only that Petitioners’ expert had not offered a
competing valuation “that comports with the participation and objectivity requirements of the
Amendment and New York law.” (Final Award 9 106.) Petitioners may now regret their strategy
on expert damages evidence, but that is not a cognizable ground for vacatur. Both sides were
accorded due process and a full and fair opportunity to present evidence and argue their respective
cases. Petitioners’ request to vacate on fundamental fairness grounds should be denied.

F. The Arbitration Award Correctly Found that Mr. Yakuel’s Refusal to Amend

the PwC Engagement Letter Wrongfully Denied Mr. Gluck an Opportunity to
Participate in the Appraisal, Thereby Breaching the Amendment

The Arbitrator construed the Amendment as requiring Mr. Gluck to have an opportunity to

participate in the appraisal (Final Award 99 64-68), and specifically found, contrary to Petitioners’
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arguments, that the contractual terms providing that the Company would formally engage the
appraiser and that the Petitioners could exclude Mr. Gluck from “participating in the affairs of the
Company” could not credibly be construed to alter that conclusion. (/d. q 68.)

Petitioners nevertheless incorrectly claim that “the arbitrator exceeded his authority by
holding Petitioners wrongfully engaged the third-party accounting firm to conduct the appraisal,
and holding Respondent was entitled to further participation in the appraisal” because “[t]he
Amendment provides that . . . Petitioners shall engage the third-party appraiser, and Respondent
is excluded from participation.” (Yakuel Arbitration Petition 99 73, 75.) While Petitioners try in
vain to shoehorn their argument into the framework for vacatur under FAA §10, their real quarrel
is with the Arbitrator’s ruling on the merits, not the Arbitrator’s authority to make that ruling.

The question of whether the Amendment provided Mr. Gluck could be excluded from
participation in the appraisal was one of Petitioners’ central claims; indeed their Statement of
Claim demanded that the Arbitrator rule on “the exclusion of Mr. Gluck from the appraisal
process.” (No. 158184/2019, Dkt. 39, 47.) Further, Petitioners expressly asked the Arbitrator to
interpret the language of the Amendment that states Mr. Gluck could be excluded from
“participating in the affairs of the Company.” (See Exhibit R at 30.) As such, Petitioners’
argument really amounts to a claim that the Arbitrator exceeded his authority because he did not
accept Petitioners’ preferred reading of the Amendment’s text.

It is beyond cavil that the Arbitrator’s interpretation of the agreement in question is
afforded broad deference by courts, such that it stands even if the Court would find differently

were the question before it. See Oxford Health, 569 U.S. at 572-573. The Arbitrator’s reading of
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the contract—which, it should be noted, accords with this Court’s interpretation’—is not a
cognizable basis for vacatur and Petitioners’ claim must be denied.
G. The Arbitrator Did Not Exceed His Authority in Finding that Petitioners’

Prior Breach of the Amendment Relieved Mr. Gluck of His Contractual
Obligation to Pay for Half of the Appraisal

As part of their kitchen-sink approach to vacatur, Petitioners incredibly argue that the
Award should be vacated because the Arbitrator exceeded his authority by finding that Mr. Gluck
did not need to reimburse Petitioners for half the cost of the appraisal (Yakuel Arbitration Petition
4 81), when it was Petitioners themselves who made this claim and asked the Arbitrator to decide
it. (Exhibit P at q 47 (“Mr. Gluck breached the Amendment by refusing to share the costs of the
appraisal”); Exhibit S at 22 (arguing “Gluck Owes Agency Within For The Appraisal”). In
advancing their claim to recover half the costs of the appraisal, Petitioners quite obviously accepted
that the Arbitrator had the power to rule on it and award their requested relief. Their real complaint
is with the outcome, which is not a legitimate basis to vacate. See Jock, 942 F.3d at 622 (“The
focus of our inquiry under Section 10(a)(4) is whether the arbitrator had the power, based on the
parties’ submissions or the arbitration agreement, to reach a certain issue, not whether the arbitrator
correctly decided that issue”) (internal quotation marks omitted).

H. The Arbitration Award Is a Final and Definite Award

Under the FAA § 10(a)(4), an award is “mutual, definite and final” if it “resolves all issues
submitted to arbitration, and determines each issue fully so that no further litigation is necessary
to finalize the obligations of the parties.” ConnTech Dev. Co. v. Univ. of Conn. Educ. Props., 102

F.3d 677, 686 (2d Cir. 1996); Meisels v. Uhr, 79 N.Y.2d 526, 536 (1992) (under CPLR §

7 This Court has interpreted the Amendment and New York law to impose exactly the same participation requirement.
No. 158184/2019, Dkt. 249, pp. 7-10.
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7511(b)(1)(ii1), an award is indefinite or nonfinal and subject to vacatur “only if it leaves the parties
unable to determine their rights and obligations, if it does not resolve the controversy submitted or
if it creates a new controversy”).

Here, the Final Award decided all pending claims in the Arbitration, and awarded
Respondent specifically-quantified damages over and above the value of the Appraisal Award,
which, as Petitioners have taken pains to stress in numerous pleadings and arguments before this
court is “final and binding.” Nevertheless, Petitioners now offer an unsupported and contradictory
argument that because the “special proceeding for confirmation of the Appraisal Award is pending,
and the Appraisal Award is subject to vacatur,” a final and definite arbitration award was not made.
(Yakuel Arbitration Petition 49 85-86.) This argument is unavailing.

First, it is telling that Petitioners’ assertion that the Arbitration Award is not final has
nothing to do with the Arbitration Award itself. Indeed, Petitioners’ assertion ignores that nothing
in the Arbitration Award is contingent on the outcome of the Appraisal Award confirmation
proceedings before this Court. The Arbitrator made a final and binding determination that the
Petitioners breached the Amendment, and awarded Respondent a specific amount of monetary
damages for that breach—end of story. No further litigation is necessary, all arbitration claims
have been resolved, and this therefore clearly satisfies the statutory requirements for a definite and
final award.

Second, even if it were assumed that the Final Award were contingent on confirmation of
the Appraisal Award—an interpretation of the Final Award that would do violence to it by
implying text that is not there—such an argument would ignore the obvious distinction that having

the Final Award currently before this Court in a confirmation proceeding where it may be “subject
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to vacatur” is not the same thing as it having been actually vacated. Even under this view, in the
present circumstances, the Final Award remains final and definite.
Petitioners offer no reasoning, legal or otherwise, for their theory, and it should be rejected.

L The Arbitration Award Was Not Issued in Manifest Disregard of the Law

An arbitration award can only be vacated on grounds of manifest disregard of the law where
(1) “the law that was allegedly ignored was clear, and in fact explicitly applicable to the matter
before the arbitrators,” (2) “the law was in fact improperly applied, leading to an erroneous
outcome,” and (3) “the arbitrator [knew of the law’s] existence, and its applicability to the problem
before him.” T.Co Metals, LLC v. Dempsey Pipe & Supply, 592 F.3d 329, 339 (2d Cir. 2010). As
a ground for vacatur “manifest disregard of the law” is one “of last resort limited to the rare
occurrences of apparent ‘egregious impropriety’ on the part of the arbitrators.” Wien & Malkin, 6
N.Y.3d at 480.

Petitioners’ claim as described in Count 6 does not allege any facts that would meet this
stringent standard. The Petition merely says “the arbitrator issued the Arbitration Award in
manifest disregard of the terms of the Amendment.” (Yakuel Arbitration Petition 9 90.) Far from
asserting a clear and applicable law that the Arbitrator knew and ignored, Petitioners do not even
attempt to identify a specific law of any kind. To the extent that their claim is based on an alleged
disregard of the terms of the Amendment itself, it is well-settled that “manifest disregard of the
law” cannot encompass contractual interpretation questions. 7.Co Metals, LLC, 592 F.3d at 339
(“With respect to contract interpretation, this [manifest disregard of the law] standard essentially
bars review of whether an arbitrator misconstrued a contract.”); Landmark Ventures, Inc. v.
InSightec, Ltd., 63 F.Supp.3d 343, 356 (S.D.N.Y. 2014); Sempra Energy v. Nat’l Union Fire Ins.
Co., 2006 WL 3147155, at *2 (S.D.N.Y. Oct. 31, 2006).

Consequently, Petitioners’ claim of manifest disregard of the law fails on its face.
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II. THE APPRAISAL AWARD SHOULD BE CONFIRMED ALONGSIDE THE
ARBITRATION AWARD BECAUSE PETITIONERS’ REQUEST FOR
“SPECIFIC PERFORMANCE” IS INVALID AND WAS WAIVED

Should the Court confirm the Final Award, Respondent waives his grounds for vacatur of
the PwC Appraisal and requests the Court likewise confirm the Appraisal Award. (Gluck Petition
99 79-80.) Although the Appraisal Award lacked due process and fundamental fairness,
Respondent believes he is sufficiently compensated for his units and for the harm he suffered as a
result of Petitioners’ conduct, through the combination of the Appraisal Award and the damages
awarded in the Final Award. Accordingly, the Court should enter judgment in his favor in the
amount awarded by PwC.

Petitioners criticize Respondent’s willingness to waive his meritorious grounds for vacatur,
calling it “improperly motivated” and “procedural gamesmanship,” ignoring that they put this in
motion when they opposed Respondent’s attempt to enjoin the appraisal. In, arguing to Justice
Sherwood that Respondent had not established irreparable harm because “there is no dispute that
Agency Within can compensate Mr. Gluck for any alleged monetary harm, whether now or later,”
(Petition 9] 30-32), Petitioners averred that, regardless of what happens in the appraisal,
Respondent can assert damages claims in arbitration, and recover a monetary award for any harm
he suffered. Now that Respondent has been awarded damages, Petitioners should not be permitted
to avoid the consequences of their actions. (See supra Section 1.D (Petitioners are judicial estopped
from arguing Respondent cannot recover damages.)

For their part, should the Court confirm the Final Award, Petitioners ask the Court for a
treatment of the Appraisal Award that, which finds no support in the Agreement, in the FAA, or
in the CPLR. Arguing the Arbitrator erred by “not refer[ring] Gluck’s additional information and

opinions about Agency Within to PwC for its consideration,” (Yakuel Appraisal Petition 9 53),
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Petitioners request that if the Court confirms the Final Award, it order PwC to reconsider its
appraisal in light of Mr. Gluck’s additional information and evidence:
this court should order specific performance of the appraisal agreement by
directing the neutral third-party appraiser to reconsider its appraisal in light of any
purportedly withheld information, followed by either (i) confirmation of the
Appraisal Award if the neutral third-party appraiser determines there is no need to

modify its appraisal, or (ii) modification of the Appraisal Award in accordance with
the findings of the neutral third-party appraiser.

(Id. at 66.)

Petitioners requested relief, in the form of sending the question of value back to PwC, must
be denied.

First, Petitioners offer no basis for granting them this relief. Petitioners simply demand
that if the Court finds no grounds on which to vacate the Final Award, it should order PwC to
revisit the Appraisal Award, without offering a justification for doing so.

Second, there is no provision of the law which allows for reconsideration of a final arbitral
award by the arbitrator. The FAA provides that a court must vacate or confirm an arbitration
award.®  The Court does not have the option to remand a final award to the arbitrators for
reconsideration, as an appellate court would in a judicial proceeding.

Likewise, PwC would not have the power to revisit its final Appraisal Award because once
they rendered the award, they became functus officio. As the New York Court of Appeals
explained:

As soon as [the arbitrators] have made and delivered their award, they become

functus officio, and their power is at an end. After having once fully exercised their
judgment upon the facts submitted to them and reached a conclusion which they

8 FAA § 11 and CPLR §7511(c) provide limited grounds for asking a court to modify or correct an arbitral award.
However, a court may not modify an award for “substantive dispute[s] that lay[ ] at the heart of the arbitration.” Webb
v. Citigroup Global Markets, 2019 WL 4081893, at *5 (S.D.N.Y. Aug. 29, 2019). Neither statute allows for
modification by an arbitrator.
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have incorporated into their award, they are not at liberty at another and subsequent
time to exercise a fresh judgment on the case and alter their award.

Am. Int’l Specialty Lines Ins. Co. v. Allied Capital, 35 N.Y.3d 64, 71 (2020).

Having rendered their final Appraisal Award, PwC is without the authority to revisit it. See
Wolff & Munier Inc. v. Diesel Const. Co., 41 A.D.2d 618, 618 (1st Dep’t 1973) (vacating
subsequent award of arbitrators because arbitrators were functus officio and new award “changed
the substance of their original determination[,] embraced items not covered in their earlier award|,
and] derived a figure that cannot be calculated form the [earlier | award”); Gottlieb v. Izsak, 2018
WL 5846287, at *3 (Sup. Ct. Kings Cnty. Nov. 8, 2018); In re Hanover Ins. Co. v. Am. Int’l
Underwriters Ins. Co., 266 A.D.2d 545, 545 (2d Dep’t 1999).

Third, Respondent’s injury is not cured by reopening the appraisal proceedings to see what
other information might be submitted. It would require a complete do-over—starting with the
rules of engagement, the valuation date, the process for submitting information, and other ground
rules. The reconsideration procedure advanced by Petitioners improperly rewards Petitioners for
their malfeasances in excluding Mr. Gluck, in violation of New York and federal law and fails to
cure the lack of due process and unfairness in the appraisal.

Finally, Petitioners waived this form of relief by not seeking it from the Arbitrator.
Petitioners criticize the Arbitrator for “not refer[ring] Gluck’s additional information and opinions
about Agency Within to PWC for its consideration.” (Yakuel Appraisal Petition 4 53.) Yet, not
once did Petitioners ask the Arbitrator to order such relief. Accordingly, Petitioners’ argument
is irrevocably waived. See Local 210 Warehouse v. Envtl. Servs, Inc., 221 F.Supp.3d 306, 316
(E.D.N.Y. 2016) (plaintiffs waived arguments they did not raise with the arbitrator because a
“party cannot remain silent, raising no objection during the course of the arbitration proceeding,

and when an award adverse to him has been handed down complain of a situation of which he had
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knowledge” (quoting York Research Corp. v. Landgarten, 927 F.2d 119, 122 (2d Cir. 1991))); see
also AAOT Foreign Economic Ass’n v. Int’l Dev. & Trade Servs, Inc., 139 F.3d 980, 982 (2d Cir.
1988); Mandarin Oriental Mgmt. v. N.Y. Hotel & Motel Trades Council, 2014 WL 345211
(S.D.N.Y. Jan. 31, 2014) (party cannot oppose confirmation based on argument it did not raise
with the arbitrator).
ok

Petitioners do not seek vacatur of the Appraisal Award. Accordingly, should the Court
confirm the Final Award, Petitioners have no bases on which to oppose Respondent’s waiver of
his claim for vacatur, and confirmation of the Appraisal Award.
III. IF THE COURT VACATES THE ARBITRATION AWARD, IT SHOULD ALSO

VACATE THE APPRAISAL AWARD BECAUSE MR. GLUCK WAS DENIED
THE OPPORTUNITY TO PARTICIPATE

If the Court vacates the Arbitration Award, it should also vacate the Appraisal Award
because Mr. Yakuel deprived Mr. Gluck of the opportunity to participate in the PwC appraisal.
This Court has already acknowledged that Mr. Gluck had a legal right to participate in the
appraisal, both under 9 U.S.C. § 10(a)(3) (“refusing to hear evidence pertinent and material to the
controversy”) and under New York law for reasons of due process and fundamental fairness. Index
No. 158184/2019, Dkt. 249.

As detailed in Gluck Petition, 9 91-120, the evidence clearly shows that Mr. Yakuel
prevented Mr. Gluck from participating in any meaningful fashion. The terms of the engagement
letter, unilaterally negotiated by Petitioners, provides that all information and data for the appraisal
would be supplied by Petitioners and that PwC was required to accept it as “accurate and
complete.” The effect of this engagement letter was that PwC could not receive any information
from Mr. Gluck. Predictably, when Mr. Gluck attempted to submit information, PwC stated that

it required Mr. Yakuel’s consent to modify the terms of engagement first, which Mr. Yakuel
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refused to provide. Thereafter, Mr. Gluck was completely excluded from the proceedings,
interviews, and correspondence, and only reviewed the documents submitted by Petitioners in
discovery in the Arbitration. Accordingly, the appraisal proceeding lacked due process and
fundamental fairness.

Furthermore, Petitioners are collaterally estopped from relitigating this issue. After a long
and contentious arbitration, in which both sides had a meaningful opportunity to participate, the
Arbitrator concluded that:

e “PwC did not consider the information provided by Mr. Gluck in any meaningful
way, if at all”;

e “the language of the PwC engagement letter, and confirmed by PwC’s explanation
that the engagement letter as written would not permit input from Mr. Gluck™; and

e “Mr. Yakuel, by refusing to alter the engagement agreement, knowingly ensured

that PwC would not consider information from Mr. Gluck. and that as a result Mr.
Gluck was deprived “an objective and fair valuation.”

(Final Award 9 78.)

“Where there has been a final determination on the merits, an arbitration award, even one
never confirmed, may serve as the basis for the defense of collateral estoppel in a subsequent
action.” Acevedo v. Holton, 239 A.D.2d 194, 195 (1st Dep’t 1997); Doscher v. Mannatt, Phelps,
148 A.D.3d 523, 524 (1st Dep’t 2017) (holding an “arbitration award constitutes a valid final
judgment for collateral estoppel purposes, notwithstanding the pendency of plaintiff's petition to
vacate.”).

The parties have devoted considerable resources and time to litigating the issue of
Petitioners’ exclusion of Mr. Gluck’s from the appraisal; they have received a final decision on
the merits; and they should not be forced to relitigate it or contend with inconsistent outcomes in

different fora.
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CONCLUSION

For the foregoing reasons, Respondent respectfully requests that the Court grant the relief

sought in Respondent’s Verified Petition.

Dated: New York, New York
November 9, 2020
Respectfully submitted,

COOLEY LLP

By: /s/David H. Kupfer
David H. Kupfer

Rachel Thorn

David H. Kupfer

Jason File

Amanda Liverzani

COOLEY LLP

55 Hudson Yards

New York, New York 10001
Phone: (212) 479-6000
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