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AMERICAN ARBITRATION ASSOCIATION  

Commercial Arbitration Tribunal 

 

IN THE MATTER OF THE ARBITRATION BETWEEN 

 

 

 § 

Agency Within, LLC, Joseph Yakuel and             § 

Get Things Done, LLC    § 

   § 

Claimants and   §    

Counterclaim Respondents,  § 

       §   Case No. 01-18-0004-1076 

v.       §  

       § 

Andrew Gluck     § 

    § 

Respondent and Counterclaimant. § 

  
 

AWARD 

  
 
I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with the 
arbitration agreement entered into between the above-named parties and dated March 23, 2018, 
and having been duly sworn, and having duly heard the proofs and allegations of the Claimants, 
represented by Michael Kolcun, Esq., and Craig Weiner, Esq., and Respondent, represented by 
David Kupfer, Esq., and Rachel Thorn, Esq., hereby, AWARD as follows: 
 

1. A dispute has arisen between Claimants and Counterclaim Respondent Agency 
Within, LLC, Joseph Yakuel and Get Things Done, LLC (“Claimants”) and Respondent and 
Counterclaimant Andrew Gluck (“Respondent”) concerning, among other things, the 
enforceability and requirements of the buyout provision of the First Amendment to Limited 
Liability Company Agreement of Agency Within LLC, which Claimants exercised in 2018. 
 

BACKGROUND 

 
2. Claimant Joseph Yakuel and Respondent founded the digital marketing firm 

Agency Within LLC in 2015.  Agency Within implements and manages digital marketing 
campaigns (e.g., placing advertisements on Facebook, Instagram, TikTok and other online 
platforms) for a diverse roster of clients.  Agency Within earns monthly fees based on a 
percentage of client money spent on advertising, which is driven by consumers clicking on the 
ads that Agency Within places on behalf of its clients.   
 

3. Mr. Yakuel is the CEO and Managing Member of Agency Within.  Mr. Gluck 
was Chief Operating Officer.  At the outset, Mr. Yakuel owned or controlled 65% of the 
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company through Class A and Class B Units, while Mr. Gluck owned Class C Units constituting 
35% of Agency Within.   

 
I. The LLC Agreement 

 
4. Mr. Yakuel, Mr. Gluck, Agency Within, and the Joseph Yakuel Family Trust 

entered into the Limited Liability Company Agreement of Agency Within LLC, on February 20, 
2015 (“LLC Agreement”). 
 

5. The LLC Agreement contains, among other things, the following arbitration 
agreement: 
 

Dispute Resolution. Any controversy or claim arising out of or 
relating to this Agreement (other than one in which preliminary or 
interim injunctive relief is sought) will be settled by arbitration 
administered by the American Arbitration Association (the “AAA”) 
in accordance with the Expedited Procedures (Rules E-1 through E-
10) of the Commercial Arbitration Rules of the AAA, except as 
provided herein. Any arbitration hereunder will be held in New 
York, New York and judgment on the award rendered by the 
arbitrator may be entered in any court having jurisdiction thereover. 
THE PARTIES HEREBY ACKNOWLEDGE, UNDERSTAND, 
AND AGREE THAT, BY AGREEING TO SUBMIT SUCH 
DISPUTES AND/OR CLAIMS TO ARBITRATION, EACH 
PARTY WAIVES THE RIGHT TO HAVE THE DISPUTE(S) OR 
CLAIM(S) HEARD IN A COURT OF LAW BY A JUDGE OR 
JURY. However, nothing herein will in any way limit any party’s 
statutory rights and/or remedies, all of which are reserved and may 
be alleged in the arbitration process. One arbitrator will be mutually 
selected by the parties from a list of arbitrators provided by AAA. 
Consistent with the expedited nature of arbitration, each party will, 
upon the written request of the other party, promptly provide the 
other with copies of documents relevant to the issues raised by any 
claim or counterclaim. Each party will have the right to serve 
subpoenas upon third parties for the production of documents. Each 
party will have the right to request documents and serve 
interrogatories. Each party will have the right to take depositions of 
parties and non-parties. Any dispute regarding discovery, or the 
relevance or scope thereof, will be determined by the arbitrator, 
which determination will be conclusive. At the conclusion of the 
arbitration, such arbitrator will render a “reasoned” written decision, 
including, the arbitrator’s findings and the facts and law upon which 
the award is based. The parties agree that all arbitration proceedings 
will be private and confidential, and further agree not to issue any 
press release or public announcement with respect thereto, 
including, the fact that the arbitration is being conducted, or disclose 
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any aspect thereof, including, any testimony, discovery and any 
documents filed in the course of such proceedings, except to the 
arbitrator and his/her staff, the parties’ attorneys and their staff, and 
any experts retained by the parties. The foregoing dispute resolution 
provisions of this Agreement will not prevent either party from 
seeking or obtaining preliminary injunctive or other provisional 
relief from a court of competent jurisdiction for the purpose of 
preventing irreparable injury, loss or damage pending a final 
resolution of the dispute, claim or controversy according to such 
dispute resolution provisions. Each party will bear its own costs and 
expense of such arbitration. All forum fees and expenses, including, 
the arbitrators’ fees, will be shared equally by the parties, and will 
not be assessed against any party as part of an award, provided, 
however, that the failure of a party to timely pay its portion of any 
arbitration fees will entitle the other party to a default award (if non-
paying party is the respondent) or dismissal with prejudice (if non-
paying party is the claimant). 

 
LLC Agreement, Section 12.12. 
 
II. The Amendment to the LLC Agreement 

 
6. On March 23, 2018, parties entered into the First Amendment to Limited Liability 

Company Agreement of Agency Within LLC, dated May 9, 2018, (“Amendment”).  The 
Amendment provides Mr. Gluck with express antidilution protection. Amendment ¶ 2.   
 

7. The Amendment also contains a provision that “the Company shall have the 
option … exercisable at any time at the Company’s sole discretion, to repurchase all (but not less 
than all) of the Units then owned by Gluck.”  Id. ¶ 3(a) (the “Repurchase Option”).  The 
Amendment sets out the manner in which Gluck would be paid for his shares under the 
Repurchase Option over the course of 16 quarterly installments.  Id. ¶ 3(b).  
 

8. The Amendment sets out the manner in which the Fair Market Value of Gluck’s 
shares will be determined: 
 

For the purposes of this Amendment, “Fair Market Value” shall 
mean, as of the date of determination, the fair market value of such 
fully vested Units reduced by appropriate valuation discounts to 
account for the minority interest represented by the Units, the lack 
of marketability of such Units, and such other applicable valuation 
discounts.  The Company shall obtain an appraisal (the “Appraisal”) 
of the Fair Market Value by engaging a third party appraisal firm, 
whose appraisal will be final and binding on all parties and the costs 
of which shall be borne by Gluck and the Company on a 50-50 
basis…. 

 

FILED: NEW YORK COUNTY CLERK 08/25/2020 11:50 PM INDEX NO. 158184/2019

NYSCEF DOC. NO. 262 RECEIVED NYSCEF: 09/10/2020



AAA Case No. 01-18-0004-1076 4 

Id. ¶ 3(e).  
 
9. Paragraph 3(b) of the Amendment contains a related damages provision: 
 

In the event of a breach by Gluck of the noncompetition provisions 
set forth in Section 4 hereof, Gluck shall forfeit his right to any 
remaining Monthly Installments under the Note that would become 
due and owing following the time of such determination, provided, 
however, that neither the foregoing nor any other provision in the 
Agreement shall limit any other remedies at law or in equity which 
may be available on account of any breach of such noncompetition 
provisions. 

 
10. The Amendment contains a non-competition provision, which provides: 

 
Gluck agrees that for so long as he is a Member of the Company and 
for a period of two (2) years following his ceasing to be a Member 
for any reason (including, without limitation, as a result of a 
repurchase of Units pursuant to the Repurchase Option), Gluck will 
not, directly or indirectly, (i) engage in the business being conducted 
by the Company, any potential  new business discussed prior to the 
Effective Date in writing, or any business substantially similar 
thereto (collectively, the Business”), (ii) own, organize, finance, 
invest in or otherwise participate in the profits of, or act or agree to 
act as an advisor, agent, consultant, director, employee officer, 
partner, proprietor or otherwise of any other entity engaged in the 
Business in the United States of America and all other countries of 
the world in which the Company is engaged in Business (except for 
passive ownership of five percent (5%) or less of any entity whose 
securities have been registered under the Securities Act, as 
amended, or Section 12 of the Securities Exchange Act of 1934, as 
amended), or (iii) solicit any customer, employee or independent 
contractor associated with the Company on behalf of any other 
business enterprise, or induce any customer, employee or 
independent contractor associated with the Company to terminate or 
breach an employment, contractual or other relationship with the 
Company.  It is the intent of the parties that the provision of this 
Section 4 shall be enforced to the fullest extent permissible under 
the laws and public policies applied in each jurisdiction in which 
enforcement is sought.  Accordingly, if any particular provisions of 
this Section 4, including any territorial or time limitations contained 
herein, shall be adjudicated to be invalid or unenforceable, whether 
due to passage of time, change of circumstances, or otherwise, the 
provisions of this Section 4 shall be deemed amended to delete the 
entire portion so adjudicated to be invalid or unenforceable, or to 
reduce said territorial or time limitations to such areas or periods of 
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time as such court shall deem necessary to be valid and enforceable, 
such deletion or reduction to apply only with respect to the operation 
of this Section 4 and in the particular jurisdiction in which such 
adjudication is made. 

 
Amendment ¶ 4(a) (the “Non-Compete”). 

 
11. The Amendment contains a severability provision: 

 
In the event that any provision of this Amendment, or the application 
of any such provision to any person or set of circumstance, will be 
determined to be invalid, unlawful, void, or unenforceable to any 
extent, the remainder of the Amendment, and the application of such 
provision to persons or circumstances other than those as to which 
it is determined to be invalid, unlawful, void or unenforceable, will 
not be impaired or otherwise affected and will continue to be valid 
and enforceable to the fullest extent permitted by law.  

 
Amendment ¶ 5(h).  Both the LLC Agreement and the Amendment are governed by the laws of 
the State of New York.  LLC Agreement, Section 12.11; Amendment ¶ 5(c).  Finally, the 
Amendment contains a statement that “Each party has had the opportunity to review this 
Amendment with its own separate legal counsel of its choosing, and has fully and independently 
agreed to the terms of this Amendment on its own volition.”  Amendment ¶ 5(n) 
 
III. The Events Leading to the Parties’ Dispute 

 
12. On May 11, 2018, Mr. Yakuel informed Mr. Gluck that Agency Within was 

exercising the Repurchase Option, effective immediately.  To conduct an appraisal of the 
purchase price of Mr. Gluck’s units, the parties each struck accounting firms from the list 
provided in the Amendment ¶ 3, and subsequently Agency Within engaged PwC to perform the 
appraisal.  A dispute arose concerning the level of involvement and information that Respondent 
could provide PwC for the purposes of the appraisal.  Eventually, Agency Within signed an 
engagement agreement with PwC that did not permit PwC to consider information provided by 
Respondent. 
 

13. On July 25, 2018, Respondent filed a complaint in New York state court seeking 
to rescind the Amendment and challenging his exclusion from the appraisal process.  There was 
subsequently an attempt to involve Respondent.  However, PwC stated that if Respondent were 
involved, then its engagement agreement with Agency Within needed to be amended to permit 
that.  Claimants stated that the engagement agreement would not be amended.  On October 26, 
2018, Respondent moved the court to either require his participation in the appraisal, or to enjoin 
it.   
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PROCEDURAL BACKGROUND 

 
14. Claimants initiated this arbitration on November 2, 2018, with a Demand for 

Arbitration over the “validity of Agency Within’s Amended LLC Agreement, and the scope and 
conduct of the business valuation of the company.”  Subsequently, Respondent agreed to 
arbitrate his claims. 

 
15. Respondent filed an Answer and Counterclaims on December 4, 2018.  On 

January 4, 2019, Claimants submitted an Answer to Respondent’s Counterclaims. 
 
16. Matthew E. Draper (the “Arbitrator”) was appointed to serve as arbitrator by the 

AAA on February 15, 2019.   
 
17. The Arbitrator held a Preliminary Hearing (by telephone) with the parties on 

February 25, 2019.  The Arbitrator issued Procedural Order No. 1 on March 4, 2019, establishing 
the procedure for the arbitration.  It further ordered that the Arbitration would be conducted in 
accordance with the Commercial Arbitration Rules of the American Arbitration Association as 
amended and in effect as of October l, 2013 (“Rules”), the procedural law applicable is the 
Federal Arbitration Act, and the substantive law applicable to the merits of the parties’ dispute is 
the law of the State of New York. 

 
18. On March 14, 2019, the parties submitted their respective Detailed Statements of 

Claim. 
 
19. On April 12, 2019, Respondent requested leave to file a Motion for Declaratory 

Judgment that “the noncompetition covenant” in the Amendment is unenforceable.  Claimants 
opposed.  The Tribunal granted Respondent’s request on April 29, 2019 in Order No. 2.   

 
20. On May 3, 2019, Claimants requested permission to submit a dispositive motion 

to dismiss Respondent’s claims that the First Amendment is unenforceable.  Claimants argued 
that the record was sufficiently developed to dispose of Respondent’s claims of fraudulent 
inducement, mutual mistake and lack of consideration at a preliminary stage. Respondent 
submitted an opposition to Claimants’ request on May 8, 2019.  Finding that additional 
evidentiary development was required to decide such a motion to dismiss, and that little or no 
efficiency would be gained from doing so preliminarily, the Arbitrator denied Claimant’s request 
on May 13, 2019.  Order No. 3.  

 
21. On May 28, 2019, Respondent filed the Motion for Declaratory Judgment.  On 

June 11, 2019, Claimants filed their Opposition and an Affidavit of Joseph Yakuel dated June 10, 
2019.  On June 18, 2019, Respondent submitted a Reply Brief and a Witness Statement of 
Andrew Gluck.  On June 25, 2019, the Tribunal conducted a hearing on the Motion at the law 
offices of Robins Kaplan in New York City.  On August 5, 2019, the Tribunal issued Order No. 
4, which determined that: 
 

The Non-Compete is enforceable to the extent that it prohibits 
Respondent from soliciting Agency Within’s clients for whom 
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Respondent worked while an employee of Agency Within (except 
for any such clients that Respondent brought with him when he co-
founded Agency Within) or inducing such clients to terminate or 
breach any relationship with Agency Within.  

 
Order No. 4 at 12.  
 

22. The parties engaged in discovery simultaneous to the motion practice.  On July 9, 
2019, Claimants submitted a motion to compel Respondent to produce documents in relation to 
Claimants’ Requests for Production 20 and 26 and ten interrogatories.  The Arbitrator granted in 
part, and denied in part, Claimants’ motion to compel on August 5, 2019.  Order No. 5. 
 

23. On September 10, 2019, the Arbitrator granted Claimants’ request to amend the 
Statement of Claim, and ordered briefing on Respondent’s second motion to compel discovery 
dated September 9, 2019.  Order No. 6.  In addition, the Arbitrator denied Respondent’s request 
to submit an equitable accounting claim for the value of his ownership share of Agency Within: 
 

The Amendment provides a process for establishing this valuation, 
and that should be permitted to run its course.  An equitable 
accounting circumventing that process would be premature.  
Further, in light of the proceeding in New York Supreme Court 
regarding PWC’s valuation opinion, and Respondent’s motion in 
that proceeding seeking to dismiss it in favor of arbitration, this 
question is now properly before the court.  The parties are to 
continue to keep me informed of any developments in the court 
action relevant to this arbitration. 

 
Id.  
 

24. The parties each submitted two motions to compel the production of documents.  
On September 28, 2019, the Arbitrator ruled on all of these outstanding motions. Order No. 7. 
 

25. On September 29, 2019, the parties exchanged Pre-Hearing memorandums.  
Respondent’s claim amount increased from $5,000,000 to $25,225,648 in his pre-hearing 
submission.   
 

26. On October 1, 2019, Claimants requested an order “that precludes Mr. Gluck 
from asserting his … challenges to PwC’s valuation at the final hearing, and excludes his two 
experts and their reports from these proceedings.”  Claimants argued that the challenge 
represented an “end run” around the ongoing valuation enforcement proceedings in State court.  
On October 7, 2019, the Arbitrator denied the request because “Respondent’s current legal 
claims are distinct from the those that Respondent has brought in the New York Court action,” 
and it was  
 

possible that PwC did its job correctly, and that the PwC valuation 
may be upheld, but that Respondent may still prevail on his claims 
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that Claimants’ provided PwC with incomplete or inaccurate 
information.  Since the two questions are mutually exclusive of one 
another, Respondent’s claims are distinct from a challenge to the 
PwC valuation itself. 
 

Order No. 9.   
 

27. Claimants subsequently requested that the Arbitrator issue a subpoena to PwC.  
Respondent raised concerns about the scope of the subpoena.  The Arbitrator granted Claimants’ 
request, but limited the questions that may be asked of PwC to “whether and how PwC evaluated 
the reasonableness of Agency Within’s financials and the other information Claimants provided 
it.”  Order No. 10, October 24, 2019. 

 
28. In light of the above rulings concerning Respondent’s claim challenging the 

valuation process and the PwC subpoena, on November 18, 2019, the evidentiary hearing was 
rescheduled to February 24, 2020.  Order No. 11. 

 
29. On November 5, 2019, the parties submitted their responsive pre-hearing briefs. 
 
30. On December 12, 2020, the New York State trial court issued a decision denying 

Respondent’s motion to compel arbitration of the confirmation of PwC’s appraisal.  The parties 
subsequently submitted briefings on the impact of the ruling on the Arbitration. 

 
31. A pre-hearing status conference was held on February 3, 2020.   The Arbitrator 

subsequently issued Order No. 12 setting forth the hearing procedure. 
 
32. On February 17, 2020, the Arbitrator determined that “the Court’s December 12, 

2019, decision does not alter the fact that Respondent’s appraisal-related counterclaims are 
properly before this Tribunal, and that evidence may be heard at the evidentiary hearing on those 
claims.”  Order No. 13 at 3.   
 

However, the authorities cited by the parties place limitations on the 
scope of this Tribunal’s authority in relation to the counterclaims.  
The Tribunal cannot “evaluate the accountants’ determination” of 
the appraisal value.  Katz v. Feinberg, 290 F3d 95, 98 (2d Cir. 2002).  
That is a question, particularly in light of the Court’s December 12, 
2019, decision, that is committed to the confirmation proceeding in 
court.  This means that only the court can set aside the appraisal, 
order a new appraisal, or order other injunctive relief. 
 
But just as in Blue Tee Corp., Respondent is entitled to argue claims 
that fall within the scope of the parties’ arbitration agreement and 
either were not committed to the appraisal process or were not or 
could not be resolved by PwC.  Further, Respondent is entitled to 
make his case in the manner he chooses, including by presenting 
expert testimony. 
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Id.  
  

33. On February 8, 2020, Respondent renewed two disclosure requests that had 
previously been denied related to communications Claimants exchanged with accountants at 
Grassi & Co., and 2019 itemized revenues and expenses.  The Arbitrator denied these requests as 
untimely and irrelevant, respectively.  Id. 
 

34. The evidentiary hearing was conducted from February 24 to February 28, 2020.  
The parties’ counsel made opening statements, followed by the testimony of the following lay 
witnesses:  Joseph Yakuel, Andrew Gluck, and Simone Hall.  In addition, Claimants’ expert Ms. 
Janine Salyards of Phelps & Duff and Respondent’s experts Messrs. Bruce Bingham and Sumeet 
Jain testified. 

 
35. On May 5, 2020, the New York court issued an order denying dueling motions by 

the parties for summary confirmation and vacatur of the PwC appraisal. 
 

36. Following the submission of post-hearing briefs on May 29, 2020, the parties 
made costs submissions on June 12, 2020, and replies on June 19, 2020. 

 
THE PARTIES’ CLAIMS 

 
37. The parties’ primary dispute centers on the enforceability of the Amendment.  

Respondent seeks an award rescinding the Amendment due to alleged fraudulent acts by Mr. 
Yakuel, for lack of consideration and/or mutual mistake.  Respondent also seeks his share of 
Agency Within’s 2018 profits, and the funds in his capital account on the date the company 
exercised the Repurchase Option.   

 
38. For their part, Claimants seek an award enforcing the Amendment.  In addition, 

Claimant seeks reimbursement for Respondent’s share of the cost of the PwC appraisal, and 
liquidated damages equal to the value of Respondent’s units not yet paid to him.   

 
39. In the alternative, Respondent seeks damages resulting from Claimants’ allegedly 

improper exclusion of Mr. Gluck from the PwC appraisal process, as a result of which, 
Respondent alleges, PwC undervalued Mr. Gluck’s shares in Agency Within.   

 
40. In addition, or in the alternative, Respondent seeks the same damages based on 

the Mr. Yakuel’s alleged breach of his fiduciary duties to Mr. Gluck in relation to the negotiation 
of the Amendment and exercise of the buyout option. 

 
41. Finally, Respondent seeks an order requiring Agency Within to provide him with 

its books and records pursuant to New York’s limited liability company law. 
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REASONS FOR THE AWARD 

 
I. The Amendment is Enforceable 

 
42. Respondent alleges that the Amendment is unenforceable for three reasons.  I 

address each in turn.   
 
43. First, Respondent alleges that Mr. Yakuel fraudulently induced him to enter into 

the Amendment based on two lies: (1) that Respondent’s units in Agency Within had no dilution 
protection in the LLC Agreement, and (2) Mr. Yakuel’s assurances to Mr. Gluck during the 
negotiations that he had no intention to exercise the Repurchase Option. 

 
44. Under New York law, there are four elements of a claim for fraudulent 

inducement: (1) the defendant made material, false representation, (2) the defendant intended to 
defraud the plaintiff thereby, (3) the plaintiff reasonably relied upon the representation, and (4) 
the plaintiff suffered damage as a result of such reliance.  Wall v. CSX Transp., Inc., 471 F.3d 
410, 415-416 (2d Cir. 2006) (applying New York law).  

 
45. Alleged Lie No. 1. -- Respondent does not mention the alleged representation by 

Mr. Yakuel concerning anti-dilution protection in his Rebuttal Pre-Hearing Memorandum or 
Post-Hearing brief, so it appears that Respondent may have dropped this argument.  In any case, 
I find that the claim fails for two reasons.  First, Respondent was represented by counsel during 
the negotiation of the Amendment, and, apparently, relied on his counsel’s advice when seeking 
the Amendment to avoid the possibility of dilution.  The expression of a legal opinion by Mr. 
Yakuel, a non-lawyer, if incorrect, cannot be considered a “material, false representation.”  
Second, it appears that Mr. Gluck relied not on Mr. Yakuel’s representation, but on that of his 
lawyers that the LLC Agreement lacked anti-dilution protection.   

 
46. Alleged Lie No. 2. – There is no written contemporaneous evidence that Mr. 

Yakuel assured Mr. Gluck that he did not intend to exercise the Repurchase Option.  Their 
witness testimony, while not identical, is similar.  Mr. Yakuel’s testimony seems consistent with 
Respondent’s contention that he understood that Mr. Yakuel had no present intention to execute 
the Repurchase Option.  Respondent has also done a meticulous job of demonstrating from 
contemporaneous evidence that Mr. Yakuel was at the very least exploring the possibility of 
exercising the Repurchase Option at the time, and did not tell Mr. Gluck that he was doing so.  
But this is, ultimately, immaterial.   

 
47. The Amendment that Mr. Gluck freely entered into with the advice of counsel 

provides (1) The Repurchase Option is “exercisable at any time at the Company’s sole 
discretion.” (Amendment ¶ 3(a)), and (2) that the Amendment and its exhibits “set forth the 
entire agreement of the parties … and supersede any and all prior or other contemporaneous 
agree [sic], understandings, communications, representations or warranties, whether verbal or 
written or express or implied, between the parties with respect thereto.”  Id. ¶ 5(m).  Assuming 
for a moment that Mr. Gluck’s factual story is entirely correct, at best he knew he was 
committing to a legal agreement that expressly allowed Mr. Yakuel to exercise the Repurchase 
Option at any time and for any reason (even a self-serving one), and that he was expressly 
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disavowing any representations whatsoever that Mr. Yakuel had made to him about how he 
would exercise the option.  Under these circumstances, even if Mr. Yakuel lied to Mr. Gluck, 
Mr. Gluck cannot have reasonably relied upon that lie.  
 

48. Second, Respondent argues that Mr. Yakuel breached his fiduciary duty to Mr. 
Gluck by not revealing that he intended to exercise the option immediately after execution of the 
Amendment.  Upon a close reading of the authorities cited by Respondent concerning the scope 
of Mr. Yakuel’s fiduciary duty to Mr. Gluck, I find that Mr. Yakuel did not breach this duty.  
The most apposite authorities cited by Respondent involve a general partner of an LLC hiding 
from other partners the true value of an asset while the they are negotiating a buyout of the other 
partner’s interest in that asset.  See Respondent’s Pre-Hearing Memo. ¶¶ 138, 150-154 (citing 
Blue Chip Emerald LLC v. Allied Partners Inc., 299 A.D.2d 278, (1st Dept. 2002); Frame v. 
Maynard, 83 A.D.3d 599 (1st Dep’t 2011).  In each case, the partners who are being bought out 
agree to a significantly lower value for the asset than the managing partners know it is worth at 
the time.  The courts in those cases found that disclaimers of duties of candor in the buyout 
agreement cannot relieve the managing partner of the duty to reveal material information, such 
as the true value of the asset, when the parties are negotiating the buyout price. 
 

49. This case is different because the alleged mis-information (i.e., the Repurchase 
Option will not be exercised immediately) is directly contradicted by the later-in-time buyout 
agreement itself (i.e., the Repurchase Option is “exercisable at any time at the Company’s sole 
discretion.” Amendment ¶ 3(a)).   Only one of these statements was in writing and vetted by 
attorneys.  Mr. Gluck could not have reasonably relied on a statement directly contradicted by a 
provision of the Amendment.  At most, Claimant was making contradictory statements 
simultaneously: one verbally, as alleged by Mr. Gluck, and one in writing (in the numerous 
drafts exchanged between the parties.).  But contradictions do not amount to a lie.  If the 
contradiction mattered to Mr. Gluck, and he thought the parties’ understanding was something 
other than the one that was reduced to writing and later-in-time, he and his attorneys could have 
insisted that the Amendment be corrected.  The defendants in Blue Chip Emerald and Frame, by 
contrast, offered no contradictory statements, rather they simply lied about the true value of the 
asset.   
 

50. For the same reasons, Respondent’s claim that Mr. Yakuel breached his fiduciary 
duty to Mr. Gluck when negotiating and entering into the Amendment also fails. 
 

51. Third, Respondent argues that the Amendment should be rescinded for either lack 
of consideration or failure of consideration.  I do not find these arguments convincing because 
the consideration Respondent sought – and received – was dilution protection.  This was not “an 
illusory promise,” as Respondent alleges, because his units were never diluted.  Without that 
protection, Agency Within could have issued new shares, thereby diluting his units, and then 
exercised the Repurchase Option to purchase the units at a discount.   The fact that that did not 
happen demonstrates that Claimants gave up something meaningful in the exchange for the right 
to repurchase Mr. Gluck’s units.  In his Post-Hearing Brief, Respondent argues that in fact 
Claimant would not have been able to dilute Mr. Gluck through the investment of new money, 
and that “this was never a serious concern.”  Respondent’s PHB at 5 n.7.   Whatever the truth of 
this statement, the record is clear, however, that dilution was a very serious concern to Mr. 
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Gluck.  If it turns out that in retrospect what Mr. Gluck bargained for and received was not as 
valuable as he thought, that does not alter the fact that he received consideration.  
 

52. Respondent argues, however, that Mr. Yakuel’s decision to immediately exercise 
the Repurchase Option rendered the dilution protection illusory because, there would be no 
chance that additional units could be issued beforehand.  But that was not the parties’ bargain.  If 
it was important to Respondent that the Repurchase Option only be exercised after Agency 
Within had issued new units, then he could have bargained for such a requirement.  In addition, 
as Claimants point out, Respondent received indemnification under the Amendment, which 
represents further consideration. 
 

53. Finally, Respondent argues that the Amendment should be rescinded due to the 
parties’ mutual mistake that he required dilution protection.  This argument also falls short.  
First, it is not at all clear that there was a mutual mistake concerning the necessity for dilution 
protection.  Second, even if it were clear, under New York law sophisticated business people 
represented by counsel are deemed to have read and understood the agreements they sign.  VFS 
Fin v. Ins. Servs. Corp., 111 AD3d 505 (1st Dep’t 2013).  Finally, there is no evidence 
establishing that Claimants were, in fact, mistaken. 
 

54. For the foregoing reasons, Respondent’s claim that the Amendment is 
unenforceable and/or should be rescinded, is denied.  
 
II. Respondent Is Not Entitled to His Capital Account or Share of 2018 Profits 

 
55. Respondent seeks the funds in his capital account in 2018, which the company 

never distributed to him.  These amount to $909,995.  Respondent’s Pre-Hearing Memo. ¶ 157.  
Respondent also seeks Mr. Gluck’s 35% share of Agency Within’s profits earned in 2018.   
Respondent states that his share from January 1, 2018 to May 11, 2018 is $665,653, and is share 
from May 11 to December 31, 2019, was $1,050,000.  Id.   
 

56. Respondent’s claim is not permitted under the Amendment, however.  The 
Amendment is, as concluded above, fully enforceable and therefore it should be enforced 
according to its terms.  Bovis Lend Lease (LMB), Inc. v. Lower Manhattan Development Corp., 
108 AD3d 135, 145 (1st Dep’t 2013).   Section 3(f) of the Amendment provides “[i]mmediately 
upon such exercise [of the Repurchase Option], Gluck’s sole right with respect to the Company 
and its business operations shall be to receive the Purchase Price for his Units.”  This provision is 
unambiguous.  Respondent is not entitled to any payments beyond the purchase price, including 
to the contents of his capital account or what would otherwise have been his share of the 
company’s 2018 profits. 
 

III. Mr. Yakuel Did Not Breach His Fiduciary Duties in Relation to FragranceX and 

Bounce Exchange 

 
57. Respondent asserts that Mr. Yakuel breached his fiduciary duties by offering  

, and by personally investing in 
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another couipañy, Bounce Excliange, rather than allowing Agency Within or Respondent to

participate in the investment.

58. Waste of corporate assets is the "diversion of corporate assets for improper or

unnecessary
purposes."

People ex rel Spitzer v. Grasso, 831 N.Y.S.2d 349 (Sup.Ct. N.Y.Cnty.

2006). Here, Respondent has not established tha

59. As for the Bounce Exchange investment, an opportunity belongs to Agency
Within if it is a "prospective business dealing ... which is essential to its existence or logically
and naturally adaptable to its

business."
Matter of Greenberg, 614 N.Y.S.2d 825, 827 (4th Dep't

1994); Respondent's Pre-Hearing Memorandum ¶ 175. Agency Within is a digital marketing

agency, not an investment company. There is no evidence that Agency Within has ever made

investments or loans. As such, the Bounce Exchange investment by Mr. Yakuel was not an

opportumty that Agency Within would have engaged in, and therefore cannot be seen as having
been usurped by Mr. Yakuel.

60. Respondent's claims are undermined by the fact that he knew of Mr. Yakuel's

actions in relation to these two companies before the
parties'

dispute over the Amendment arose,

and yet there is no evidence that he objected at the time. To the contrary, the evidence shows

that upon learning of the Bounce Exchange opportunity, Respondent ask to personally participate

in the investment. Mr. Gluck's lack of contemporaneous objection indicates that, at least at the

time, he did not consider either action to be wasteful or inappropriate.

IV. The Scope of the Arbitrator's Jurisdiction in Relation to the PwC Appraisal

61. The Arbitrator has the jurisdiction to determine Respondent's rights under the

Amendment in relation to the appraisal. The Tribunal cannot evaluate PwC's determination of

the appraisal value, Katz v. Feinberg, 290 F3d 95, 98 (2d Cir. 2002), but may determine if

Claimants breached the Amendment by, as Respondent alleges, preventing Respondent from

participating in the appraisal. Order No. 13; Blue Tee Corp. v. Koehring Co., 999 F2d 633 (2d

Cir. 1993). In addition, it is within this Tribunal's jurisdiction to determine if Claimants limited

or prevented PwC's ability from conducting the appraisal in a manner consistent with the rights

and obligations set forth in the Amendment.

62. These questions involve similar factual issues as those raised in the parallel court

litigation, but the legal questions are different. The court is only concerned with whether the

appraisal was conducted in a way that violated the Federal Arbitration Act. The court, unlike the

Arbitrator, can look at the actions of PwC to determine if they meet the FAA's standards for

confirmation of an arbitral award.

63. Finally, I note that on November 7, 2018, Claimants argued to the New York

court, and the court agreed, that Respondent had not established irreparable harm in its motion to
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enjoin the appraisal because any harm to Respondent that resulted from his exclusion from the 
appraisal could be redressed by an award later of money damages.  J152, 33:23-34:5; 35:14-20.  
That is one aspect of the relief that Respondent is seeking in this arbitration, and it is an entirely 
distinct legal question from whether the PwC appraisal should be confirmed or vacated.  The 
latter question is before the court, not this Tribunal. 
 

V. Claimants’ Exclusion of Respondent from the Appraisal Breached the Amendment  

 
a. The Amendment Requires an Objective and Fair Appraisal in which 

Respondent Has a Meaningful Opportunity to Participate 

 
64. Respondent argues that Section 3 of the Amendment is “silent on most aspects of 

how any appraisal thereunder should be conducted, including whether only Claimants or also 
Mr. Gluck could participate.”  Respondent’s Pre-Hearing Memo. ¶ 187.  Nevertheless, 
Respondent argues that “the best reading of Section 3 … is that the parties intended for a 
fundamentally fair process in which both parties would participate.”  Id. 
 

65. Claimants state that “[a]ll New York law requires is the initial ‘opportunity’ for a 
party to present their views.”  Claimant’s Reply Pre-Hearing Br. at 32, (emphasis in original), 
quoting Olympia & York 2 Broadway Co. v. Produce Exch. Realty Tr., 93 AD2d 465, 471 (1st 
Dep’t 1983) (New York law requires “that a party have an opportunity to submit his view to the 
appraiser”).   
 

66. Claimants also argue that the plain language of the Amendment provides that 
Claimants had the right to exclude Mr. Gluck.  In particular, Claimants point to the fact that 
Section 3(e) provides that Agency Within alone “shall obtain an appraisal.”  They also rely on 
Section 3(f), which provides that after the Repurchase Option is exercised Claimants “shall have 
the right to exclude Gluck from (i) participating in the affairs of the Company, including without 
limitation the business operations conducted by the company.”  Claimant’s Reply Pre-Hearing 
Br. at 30.   
 

67. I find that New York law requires that Gluck “have an opportunity to submit his 
view to the appraiser.”  I also find that the Amendment is not as restrictive as Claimants contend.  
There are numerous indications that the parties intended the appraisal to favor neither party.  
First, they agreed that the goal was to determine the “fair market value” of the Units.1  Second, 
the parties required that the appraisal be conducted by a neutral “third party appraisal firm,” not, 
for example, one of the parties or their accountants.  Third, the parties agreed that both Mr. 
Yakuel and Mr. Gluck could veto one of the eligible firms, and that the cost of the appraisal 
“shall be borne by Gluck and the Company on a 50-50 basis.”  Fourth, the parties are to agree on 
“the expenses that are to be added back for purposes of the Appraisal,” but if they cannot, “such 
amount shall be finally determined by the accounting firm selected by Yakuel and Gluck.”  

 
1  PwC adopted an objective measure of fair market value set forth in IRS Revenue Ruling 
59-60.  So did Mr. Bingham who testified that the term “fair market value” requires the appraiser 
to attempt to arrive at an objective estimate based on the scrutiny of historical data and other 
factors that simulates what a willing buyer and willing seller would assess when valuing an asset. 
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Amendment Section 3(e).  Each of these elements is consistent with the idea that the purpose of 
the appraisal was to serve the interests of both Claimants and Respondent, and that both could 
participate, with the goal of arriving at an objective and fair valuation of Mr. Gluck’s units.  
Further, it does not support the suggestion that Mr. Gluck could reasonably be excluded.     
 

68. The fact that the Amendment designated Agency Within as the entity that would 
formally engage the appraiser is a practical decision that cannot be seen to affect the substance of 
the process that the parties had agreed to.  Finally, Claimants’ suggestion that Section 3(f), which 
enables Claimants to exclude Gluck from “participating in the affairs of the Company,” means 
that Mr. Gluck can also be excluded from the appraisal, is not a credible reading.  The appraisal 
cannot be properly understood to constitute “the affairs of the Company.”   
 

b. Mr. Gluck Did Not Participate Meaningfully in the Appraisal 

 
69. Claimants argue that Respondent “had more than a fair chance” to participate, and 

did participate.  Claimant’s Reply Pre-Hearing Br. at 32.   My view is that Mr. Gluck’s 
involvement was limited and early in the process.  More importantly, it appears that PwC did not 
take into account any of the information Mr. Gluck provided it. 
 

70. The PwC engagement agreement provides that PwC will rely primarily on the 
information provided by the client Agency Within.  Claimants point out that the engagement 
agreement contains language stating that PwC will use information from other sources, including 
“applicable industry and comparative public company financial data obtained from published 
and other available sources.”  Claimants’ Post-Hearing Br. at 12 (quoting J-106).  While this is 
true, and indeed PwC did obtain information from public sources and Agency Within’s 
accountants for use in its appraisal, from correspondence it is clear that PwC understood that 
under the engagement agreement they will only consider information proffered by Agency 
Within, not any third party, including Mr. Gluck.  Ex. J131.  
 

71. On August 17, 2018, Mr. Gluck contacted PwC seeking information about the 
appraisal and stating he wanted to provide PwC with information.  PwC responded stating that 
given information would be coming from both Agency Within and Mr. Gluck, “we believe 
Andrew should be made party to the engagement letter to allow for his participation in the 
process.”  PwC suggested (and Mr. Gluck did not oppose) that Agency Within could remain the 
“client” for the purposes of the engagement letter, while Mr. Gluck would simply sign the letter 
to be bound by it. 
 

72. In another exchange, PwC stated: 
 

One of the key issues with Andrew’s full participation is that 
Andrew (whether stated in our engagement letter or not) becomes a 
party to the engagement by being able to review information 
provided by the Company, provide his own information, challenge 
information provided, etc. …. Given the change in process, we 
cannot proceed without having Andrew be bound to the same terms 
that Agency Within is bound to. 
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Another key issue is that the existing agreement states all 
information is to come from the Company/Client and it is assumed 
all information is accurate and complete.  We are now being asked 
to obtain information from another party and that information is 
likely to conflict with the information provided by the Company.  
Without having everyone be a party to the agreement, there is at 
least the perception of a conflict that we do not have the ability to 
appropriately mitigate.  Whether even just perceived, we want to 
avoid an argument that we were not balanced in reviewing and 
assessing information from both sides given our client is solely 
Agency Within under the current engagement letter. 

 
J131 (emphasis added).   
 

73. In short, PwC is stating that (1) if Mr. Gluck is to meaningfully participate in the 
appraisal, he must be bound to the engagement agreement; (2) the existing engagement 
agreement provides that only Agency Within will provide PwC with information and that PwC 
will assume that such information is accurate and complete; (3) if Mr. Gluck participates, PwC 
expects that Mr. Gluck’s information will conflict with Agency Within’s; (4) without revising 
the engagement agreement and making Mr. Gluck a party, PwC will be conflicted when 
choosing between Agency Within’s information and Mr. Gluck’s information; and (5) if Mr. 
Gluck is not made a party to the engagement agreement, PwC could be criticized for favoring 
Agency Within’s interests over Mr. Gluck’s. 
 

74. In response, Mr. Yakuel told PwC that Mr. Gluck could not become a party to the 
engagement agreement.  As a result, the engagement agreement was not changed.  While Mr. 
Yakuel said that Agency Within “is willing to allow Mr. Gluck to participate in the process,” he 
would have known from PwC’s communications that without a change to the engagement 
agreement, Mr. Gluck would not be able to participate meaningfully. 
 

75. And that is exactly what happened. It does not appear that Mr. Gluck was copied 
on all of Agency Within’s subsequent information exchanges with PwC.  While Mr. Gluck sent 
some information to PwC, it is clear that PwC did not use it.  This is confirmed by PwC’s March 
20, 2019, report, entitled “Agency Within LLC: Estimate of the Fair Market Value of Andrew 
Gluck’s Equity Interest in Agency Within LLC” (the “PwC Report”), which states the following 
under the heading “Sources of information”: 

• In the course of our valuation analysis, we relied upon financial and other 
information, including prospective financial information, obtained from 
Management and from various public, financial, and industry sources. Our 
estimate of value is dependent on such information being complete and 
accurate in all material respects.  

• The principal sources of information used in performing our valuation are listed in 
Appendix 5.  

J-236 at 11 (emphasis added).   
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76. Appendix 5 lists no correspondence with or information from Mr. Gluck.  Rather, 

it provides the following listing: 

Key personnel interviewed  

• In the course of our valuation analysis, we have had discussions 
and/or correspondence with:  

- Joseph Yakuel, Founder & CEO, Agency Within LLC  

Id. at 59.  PwC sought support for and asked questions in relation to some of the information 
Agency Within provided.  But PwC ultimately accepted entirely the company’s projections 
regarding future expenses and future revenue.   
 

77. Mr. Bingham testified that  
 

the deficiencies in the structure of the PwC engagement, which 
made Mr. Yakuel and the Company solely responsible for all 
prospective financial information (i.e., projections) without 
independent oversight or market test, manifests itself as unreliable 
conclusions of value as set forth in the PwC Report (which states 
that the PwC analysis was fully dependent on the information 
provided by the Company and the accuracy of the Yakuel 
Projections).  

 
Bingham Report, p. 36.   Although PwC may have conducted an appraisal that met the 
requirements of its own engagement letter,2 it did not meet the requirements of the Amendment.  
PwC understood that from the start, and suggested structuring the engagement differently to 
permit Mr. Gluck to participate.  Mr. Yakuel refused, and the result is an appraisal that does not 
fulfill the purpose that the parties agreed it was to fulfill.  
 

78. From the foregoing, I conclude that PwC did not consider the information 
provided by Mr. Gluck in any meaningful way, if at all.  This was predictable given the language 
of the PwC engagement letter, and confirmed by PwC’s explanation that the engagement letter as 
written would not permit input from Mr. Gluck.  I further conclude that Mr. Yakuel, by refusing 
to alter the engagement agreement, knowingly ensured that PwC would not consider information 
from Mr. Gluck.  I find, therefore, that Claimants breached Section 3 of the Amendment, which 
required that Mr. Gluck be permitted to provide information to the appraiser, and, more broadly, 
an objective and fair valuation of Mr. Gluck’s units that did not favor either party.  Claimants 
also breached New York law, which requires that Mr. Gluck have an opportunity to submit 
information to the appraiser. 
 

 
2  Whether PwC conducted the appraisal in a manner that comported with its engagement 
letter is immaterial and beyond the scope of this Award. 
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79. Claimants argue that Mr. Gluck “excluded himself from the appraisal” because he 
was responsible for “unruly behavior” that led the New York court to exclude him from the 
appraisal.  Claimants’ Post-Hearing Brief at 11.   But that is not what the court concluded.  
Rather, the court simply denied Respondent’s motion for a preliminary injunction because it 
concluded that Respondent had not met the legal test.  J152 35:14-20. 
 

80. Claimants argue that the PwC valuation is sacrosanct because “Appraisers have 
broad discretion as to their methods and as to their sources of information.” Claimant’s 
Responsive PHB at 50 (quoting Perlinder v. Jakubovitz, 239 AD2d 294 (1st Dep’t 1997)).  This 
principal is not implicated here, however, because I have concluded that the appraiser was given 
the wrong remit, not that the appraiser did not appropriately perform the remit he was given.  
Therefore, the law reflected in cases such as Vitale v. Friedman, 245, AD2d 14 (1st Dep’t 1997) 
and Matter of Johnson Kirchner Holdings, LLC v. Galvano, 150 AD3d 1001 (2d Dep’t 2017) is 
inapposite. Claimant’s Responsive PHB at 50.  

 
81. Because I find that Claimants breached the Amendment, I need not reach 

Respondent’s alternative claim that Mr. Yakuel breached his fiduciary duty to Respondent by 
excluding him from the appraisal. 
  
VI. The Non-Compete and Its Damages Provision 

 

a. The Non-Compete Is Enforceable 

 
82. Respondent asks that the Non-Compete provision of the Amendment be declared 

unenforceable.  Respondent raised an identical claim in relation to his Motion for Declaratory 
Judgment, dated May 28, 2019.  Respondent argues that the Tribunal never addressed his 
argument in Order No. 4, that a non-compete is unenforceable when the employee’s firing is not 
for cause (Prehearing Brief ¶ 200) and because Agency Within lacked a continued willingness to 
employ Mr. Gluck when the parties signed the Amendment.  Id. ¶ 203.   

 
83. Respondent’s request is denied for two reasons.  First, the evidence in this case 

does not establish conclusively that (1) Respondent was not fired for cause, and (2) Claimants 
did not intend to continue to employ Mr. Gluck at the time of the Amendment.  Second, Order 
No. 4 established that the Non-Compete is partially enforceable, that is now the law of the case, 
and Respondent offers no new facts that would justify revisiting that determination.  Miller v. 
Schreyer, 257 AD2d 358 (1st Dep’t 1999). 
 

b. Respondent Has Not Breached the Non-Compete 

 
The Amendment’s Non-Compete provision (¶ 4) was found by the Tribunal in Order No. 4 to be: 

enforceable to the extent that it prohibits Respondent from soliciting 
Agency Within’s clients for whom Respondent worked while an 
employee of Agency Within (except for any such clients that 
Respondent brought with him when he co-founded Agency Within) 
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or inducing such clients to terminate or breach any relationship with

Agency Within.

Order No. 4 at 12.

84. Claimants allege that Respondent breached the Non-Compete in three ways.
Claimants'

Pre-Hearing Memo. at 22-24. I will address each in turn.

85. First, Claimants allege that Respondent met and corresponded with the principal

o a client of Agency Within, around the same time that

. Claimants Pre-Hearing Brief at 23. This claim fails because Claimants offer no

evidence that Respondent in fact induced

Circumstantial evidence alone is not sufficient to meet
Claimants'

burden of proof.

86. Second, Claimants allege that Respondent solicited Agency Within clients

to invest in two companies. Mr. Gluck sent two

pitch decks to employees at three clients for investments into companies that offer service

software and direct-to-consumer cookware. There is no suggestion, however, that either of these

companies compete with Agency Within. Nor do Claimants allege that these communications

implicate Agency Within's legitimate interests. Moreover, Claimanta do not allege that they
suffered any harm from these two emails. Zamora v. Morphix Co.. 2018 WL 1033228, at *7

(S.D.N.Y. Feb. 21, 2018). Therefore, these emails do not violate the Non-Compete.

87. Finally, Claimants allege that Respondent entered into a referral agreement with a

headhunter to place individuals at clients of Agency Within. Respondent's unrebutted assertion

is that he has placed one individual at a former client of Agency Within. Respondent's Reply

Pre-Hearing Brief ¶ 100. The Non-Compete does not prevent Respondent from doing business

with former clients of Agency Within.

88. For the foregoing reasons, I find no violation of the Non-Compete by Respondent.

c. The Damages Provision Is an Unenforceable Penalty

89. Respondent argues that the final sentence of Section 3(b) of the Amendment (the

"Damages Provision") is an unenforceable penalty. The Damages Provision provides:

In the event of a breach by Gluck of the noncompetition provisions

set forth in Section 4 hereof, Gluck shall forfeit his right to any

remaining Monthly Installments under the Note that would become

due and owing following the time of such determination, provided,

however, that neither the foregoing nor any other provision in the

Agreement shall limit any other remedies at law or in equity which

may be available on account of any breach of such noncompetition

provisions.
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Put differently, this provision provides that a single breach of the Non-Compete, no matter how 
material or the amount of damages caused, will result in Respondent forfeiting the value of his 
entire ownership stake in Agency Within.   
 

90. Under New York law: 

A contractual provision fixing damages in the event of breach will 
be sustained if the amount liquidated bears a reasonable proportion 
to the probable loss and the amount of actual loss is incapable or 
difficult of precise estimation. If, however, the amount fixed is 
plainly or grossly disproportionate to the probable loss, the 
provision calls for a penalty and will not be enforced. 

Truck Rent-A-Center, Inc. v. Puritan Farms 2nd, Inc., 41 N.Y.2d 420, 425 (1977) (citations 
omitted).   
 

91. Here, the Damages Provision falls afoul of both requirements set forth by the 
Court of Appeals in Truck Rent-A-Center.  First, complete forfeiture for de minimus violations 
of the Non-Compete (e.g., soliciting a client with $30,000 in revenues to terminate its 
relationship with Agency Within) is grossly disproportionate.  This is even more true given the 
short period of time – usually less than two years – that many clients stay with the company.  
Secondly, it is likely possible to determine the harm to Agency Within from the loss of such a 
client.  So, determining actual damages may be both possible and far reflective of actual harm 
than the forfeiture of potentially millions of dollars.  Even if the harm to Agency Within is not de 
minimus (e.g., the loss of a client such as ), 
liquidated damages would almost certainly not be appropriate because the harm could, again, be 
ascertainable.   

 
92.  For the foregoing reasons, the Damages Provision is an unenforceable penalty. 

 
VII. Respondent’s Books and Records Request Is Denied 

 
93. On December 31, 2018, Respondent sent a books and records request to Agency 

Within pursuant to the N.Y. Limited Liability Law, Section 1102.  Claimants concede that they 
have never complied with this request specifically, but argue that they have produced all 
documents ordered of them in this Arbitration.  Respondent does not assert any harm for not 
having access to these records.  Moreover, Respondent has not articulated a reason as to why he 
needs the records now.  It would appear that any need that Respondent had is now moot.  
Respondent’s request is denied. 
 

VIII. Respondent’s Liability for the Cost of the PwC Appraisal 

 
94. Claimants seek reimbursement for Respondent’s share of the cost of the PwC 

appraisal.  The Amendment provides that the parties are to split equally the costs of the appraisal.  
Amendment Section 3(e).  However, the Tribunal has concluded that Claimants breached the 
Amendment (including Section 3) by negotiating an engagement of PwC that excluded 
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Respondent from the appraisal process. This constitutes a prior breach, relieving Respondent of

the obligation to pay for a benefit that he justifiably expected under the Amendment, but did not

receive. Liosky v. Commonwealth United Corp., 551 F.2d 887, 895 (2d Cir. 1976).

IX. Respondent's Damages for
Claimasts'

Breach of the Amendment

95. As discussed above, pursuant to the Amendment and New York law, Mr. Gluck

was entitled to - but, due to
Claimants'

actions, did not receive - an objective and fair appraisal

favoring neither party, and in which information he provided was considered. The damages to

which Mr. Gluck is entitled are the difference between the PwC valuation of his units and the

amount he would have received had Claimants not breached. Respondent's expert, Mr.

Bingham provides a valuation of Mr. Gluck's units that reflects an appraisal conducted in a

manner consistent with the Amendment. Mr. Bingham, who looked to information beyond what

was provided by Agency Within, most notably information from Mr. Gluck, concluded that a

number of elements of Agency Within's projections are not reasonably reliable for the purposes

of the valuation.

96. Mr. Bingham found Agency Within's projections to be not realistic because they
assume . He reasons that a rational CEO
woul

. Mr. Bingham, therefore,
vise two ifferent projections. rst a pte Agency W 's expense projections, "but

revise the revenue growth assumptions to reflect a reasonable expectation of revenues that would

result from the substantial increases in business development and salary
expenses."

The other

ort at

36-7.

97. For Claimants, Ms. Salyards provides an expert opinion in which she argues that

the PwC Report represents a reasonable valuation. I find her conclusions in this regard largely
convincing. While other appraisers acting reasonably might have made some different choices,
PwC's Report was produced in a manner consistent with the PwC engagement agreement and the

valuation standards it incorporates. I also credit Ms. Salyards conclusion that PwC conducted

due diligence on the information received from Agency Within in a manner consistent with their

obligations under the engagement agreement and their professional and ethical rules. However, I

consider these conclusions to be largely beside the point because, as discussed above, the PwC

eñgagement agreement provided for a more limited appraisal process than was required by the

Amendment and New York law.

98. Ms. Salyards considers Mr. Bingham's valuation to be unreliable. Broadly

speaking, her primary complaint is that Mr. Bingham did not accept Agency Within's projections

for revenues and expenses. But given the broader range of information that Mr. Bingham

considered, it is not surprising that he concluded to not adopt all of Agency Within's projections.

Indeed, while we may never know for sure, it is possible that PwC would have taken a different

approach had it been required to consider information and comments from Mr. Gluck. See J131
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(PwC stating that under a revised engagement agreement it would be required to be "balanced in

reviewing and assessing information from both
sides,"

which "is likely to conflict").

99. On the revenue side, Ms. Salyards disagrees with Mr. Bingham on company
performance at the Valuation Date, and with Mr. Bingham's assessment of client turnover.

Salyards Report ¶¶ 66-68. Much of this difference of opinion turns on whether

. On t e expenses si e, Ms. Sa yards

disagrees with the way Mr. Bingham accounted for salaries, Mr. Yakuel's compensation,
business development costs, legal fees, and office expenses, among other things. Ms. Salyards

also takes issue with the WACC and LTM EBITDA used by Mr. Bingham.

100. Nevertheless, I find Mr. Bingham's projections to be reliable. First, I am not

convinced that Agency Within's projections are objectively reliable for the purposes of the

valuation required by the Amendment. I do not find it credible that despite a

if that were to be true, I do not find it credible that Mr.

Yakuel woul

101. In the absence of reliable future projections, the most reasonable approach is to

look to the company's past performance, as Mr. Bingham did. Among other reasons, this is why
I do not find Ms.

Salyards'
criticism of Mr. Bingham's LTM EBITDA multiple to be significant.

At the same time, Mr. Bingham did not discard the company's projections altogether. Splitting
its projections into expenses and revenue, and accepting one while adjusting the other seems the

best approach under the circumstances.

102. Relatedly, the selection of December 31, 2018, as the Valuation Date appears to

be arbitrary. Agency Within instructed PwC to provide the estimate of fair market value as of

that date. J236 (PwC Report) at 10. Perhaps it was done out of convenience, but choosing a date

7 months after the exercise of the Repurchase option has been the genesis of significant dispute

between the parties. For example, Ms. Salyards and Mr. Biñg,ham differ sigmficantly on how

much importance to place on Agency Within's . By setting the Valuation

date at the end of Q4, that allowed Agency Within to extrapolate its projections of future

performance from, in part, the Q4 results. Had the valuation date instead been May 11, 2018, the

date that Agency Within exercised the Repurchase Option, PwC's evaluation would have

reflected expectations as of that date, and numerous complications would have been avoided.

For example, questions of the way would have

been less salient, and Agency Withm's resu ts woul ave a tt e or no impact.

The selection of the Valuation Date later in time, therefore, makes the use of the company's

future projections more problematic, and supports Mr. Bingham's decision to focus on past

performance as the basis for most reliably estimating the value of Agency Within.

103. Claimants and Ms. Salyards point out that Mr. Bingham's application of WACC
differed from PwC's, and this adds over to his valuation. This difference is driven

by Mr. Bingham's assumption that Agency .

, but Mr. Bin and
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therefore the company rationally . Mr. Bingham's adoption

of this change decreases overall WACC an increases t le va uation. Ms. Salyards argues that

assumin

Salvards Report at 4

104. While Ms. Salyards identifies some mistakes by Mr. Binghani, I do not find that

overall they undennine the reliability of his conclusions. To take one example, Ms. Salyards

makes much of Mr. Bingham's incorrect statement that the company's projections provided that

it did not expect to

. Ms. Sa yar testi le at t e earmg t at s e t oug t Mr. Bm am's opmion was

unreliable because he had never valued a digital marketing agency before, was not familiar with

the platforms on which it advertised, and was not familiar with its business model. However, I

find Mr. Bingham's opimon to be sufficiently reliable despite these hurdles.

105. Claimants argue that Mr. Bingham was not neutral because he was paid a great

deal of money, and accepted information from Mr. Gluck and his counsel. I disagree. Further,
the fact that he had the benefit of both Agency Within's and Mr. Gluck's information means that

he could be more discerning than PwC about the information that he received.

106. In any case, Ms. Salyards offers no valuation of her own that comports with the

participation and objectivity requirements of the Amendment and New York law. This means

that I am left with no alternative valuation to Mr. Bingham's.

107. Claimants argue that this is the wrong approach to damages. Citing Norcast

S.a.r.1. v. Castle Harlan. Inc., 147 AD3d 666 (1st Dep't 2017), Chir-mts state that the correct

approach is to determine what Respondent "lost because of the
fraud,"

not what he "might have
gained."

Id. at 667. In other words, Claimants argue that Respondent can only show how Mr.

Bingham would value Agency Within, not how PwC would value the company if he had

participated in the appraisal. Preliminarily, I would note that this argument is inconsistent with

the argument Claimants made to the New York court when they convinced it to deny
Respondent's request for an injunction to allow it to participate in the appraisal. At that time,

Claimants argued that if he was unhappy with the appraisal, Respondent could sue for money
damages. This argument suggests that it would be impossible for him to do so.

108. In any case, after having reviewed all of
Claimants'

criticisms of Mr. Bingham's

report, I find that the report is sufficiently grounded in both the facts available to PwC and

PwC's methodology to not be impermissibly speculative. Moreover, Mr. Bingham is bound to

the same ethical and professional rules regarding valuations as PwC. I find that his valuation

process is sufficiently similar to PwC's such that his valuation is a sufficiently accurate proxy for

what PwC might have done in similar circumstances.

AAA Case No. 01-18-0004-1076 23

FILED: NEW YORK COUNTY CLERK 08/25/2020 11:50 PM INDEX NO. 158184/2019

NYSCEF DOC. NO. 262 RECEIVED NYSCEF: 09/10/2020



Respondent is entitled to damages of $18.9 million.

110. This amount shall be paid, mutatis mutandis, in accordance with Section 3(b) of

the Amendment Specifically, ten percent shall be due and payable within 30 days of the date of

this Award. The remaining balance shall accrue interest at an annual rate equal to the prime rate

of interest as published in the Wall Street Journal on the date of this Award. The remaining
balance shall be due and payable in sixteen (16) equal quarterly installments of principal and

interest payable on the first business day of each calendar quarter, with the first due on October

1, 2020, and each subsequent payment due and payable by, or on, the first business day of each

quarter thereafter (a, January 1, April 1, July 1 and October 1, as applicable) until the sixteenth

(16d") such payment is made.

X. Legal Fees and Costs

111. The parties submitted cost submissions and reply cost submissions on June 12,

2020, and June 19, 2020, respectively. Since both parties have sought attorney's fees, I have

wide discretion to award attorney's fees and costs. AAA Rule R-47 (d). While Respondent

could be considered the prevailing party since it prevailed on its claim concerning breach of the

Amendment, Claimants prevailed on a number of issues, including the enforceability of the

Amendment. Both sides engaged in sigmficant motion practice and sought and received

extensions of time that increased the costs of this Arbitration. In light of all the facts and

circumstances, I conclude that the parties shall bear their own attorney's fees and costs.

112. With regard to the AAA's administrative fees, the expenses of the arbitration,
and the Arbitrators fees, I likewise find that the parties shall bear their own costs. AAA Rule R-

47(c).
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AWARD 

 
The Arbitrator awards as follows: 

 
A. The First Amendment to Limited Liability Company Agreement of Agency Within LLC, 

dated May 9, 2018, in valid and enforceable. 
 

B. The Non-Compete provision in Section 4(b) of the Amendment is enforceable to the extent 
that it prohibits Respondent from soliciting Agency Within’s clients for whom Respondent 
worked while an employee of Agency Within (except for any such clients that Respondent 
brought with him when he co-founded Agency Within) or inducing such clients to terminate 
or breach any relationship with Agency Within.  
 

C. The following sentence of Section 3(b) of First Amendment to Limited Liability Company 
Agreement of Agency Within LLC, of the is an unenforceable penalty: 

In the event of a breach by Gluck of the noncompetition provisions 
set forth in Section 4 hereof, Gluck shall forfeit his right to any 
remaining Monthly Installments under the Note that would become 
due and owing following the time of such determination, provided, 
however, that neither the foregoing nor any other provision in the 
Agreement shall limit any other remedies at law or in equity which 
may be available on account of any breach of such noncompetition 
provisions.  

D. Claimants and Counterclaim Respondents Agency Within, LLC, Joseph Yakuel and Get 
Things Done, LLC shall, jointly and severally, pay Respondent and Counterclaimant Andrew 
Gluck $18,900,00.00 (Eighteen Million Nine Hundred Thousand Dollars and 00/100) in 
accordance with the following schedule: 

 

1. Ten (10) percent shall be due and payable within 30 days of the date of this Award.   

2. The remaining balance shall accrue interest at the annual rate equal to the prime rate of 

interest as published in the Wall Street Journal running from the date of this Award.   

3. The remaining balance shall be due and payable in sixteen (16) equal quarterly 
installments of principal and interest payable on the first business day of each calendar 
quarter, with the first due on October 1, 2020, and each subsequent payment due and 
payable by, or on, the first business day of each quarter thereafter (i.e., January 1, April 1, 
July 1 and October 1, as applicable) until the sixteenth (16th) day of the month that such 
payment is made. 

 
E. The administrative fees of the American Arbitration Association totaling $32,522.56, and the 

compensation of the Arbitrator totaling $106,305.00, shall be borne equally.  Therefore, 
Claimants, jointly and severally, shall reimburse Respondent the sum of $10,011.28, 
representing that portion of said fees and expenses in excess of the apportioned cost 
previously incurred and paid by Respondent. 
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F. The parties shall bear all of their own costs and expenses of this Arbitration, including legal 

fees. 
 

This Award is in full settlement of all claims and counterclaims submitted to this Arbitration.  
All claims not expressly granted herein are hereby denied. 

 
 
 
 
 
  July 27, 2020    _____________________________________ 
       Date    Matthew E. Draper, Arbitrator 
 

 

 

 

 

I, Matthew E. Draper, do hereby affirm upon my oath as Arbitrator that I am the 
individual described in and who executed this instrument which is my Award. 

 
 
 
  July 27, 2020    _______________ _____________________ 
        Date    Matthew E. Draper, Arbitrator 
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