
SLIPREMII CIOUR'f Ol] l'IlF. S1'l\.l-I1 OIr N[];W' \'()l{K

COIJNTY OF NI1\\ ' '  \ '()RK I"\S' I)at't 3
------- )(

OMER GRC}LIRITV anci FEI{DCT GRGIIItEV. as;

Minority Shareholders and f,rach C)rl'ningl )5o/'o o1','\ll

Outstanding Shares of ()cinomled. l.td..

Petiti oners-P lai nti 1'1 rs"

-against-

MILAN LICLTL ancl BI{AI\ KO 
'I'IJRCI]\'IOVIC"

Respondellts. as the Controlling Shareholclel's

I{olding 500,6 of A1[ Otrtsti,rnding Shares of

Respondent OC-INOMI.ED. t-TD.. and Dc{.errdalts

ANTHONY AN'|C)NELLO' and'l 'HI'. Fl,\RTFORI)

I,IFE INS TJI{ANC}i CON,I P AN\"

ll:i::*:ll* :l::: Tl:*_.... x

lndex \o .  15 i7551/2019

RIIPORT B'Y SPE,CIAL

nIlFIl RUtl wtTH

RECOMMTINDATIONS

Assigned Justice

Honorable Joel M. Cohen

Christo'her.t:r. Ch.ang. an erttorne.y'at 1aw cluly'admit.tecl to prac;tice bef<rre all of the

courts of the State o1'Ner,r,,\'ork, herebl,afl-rrrns the l<rllor,ving undt:rthe penalties of perjury:

P rr: li m in a r}. S tatem€nl

l. I,]r,order of this C'our1 clatecl August 10.2020 ("Crcler"), I was appointed Special

Referee 
,.to hear ancl r.eport, with reconrmcndalion:s. c,n the Petiti,rn for Equitable Dissohttion 01'

[Respondent] Ocinomled. Ltcl. t'hre issues to be hrearcJ and reported on shall include onlv: (i') r'r'rhether

Equitable Dissolution of Ocinomled. L1cl. is r.r'arranted ancl on w'hrtt terms; (ii) such matl'ers ins thre

Special Refbree shzrll determine are neceissari to a ttrir and reasonrablo valuation of the parti'as' capitral

accounts for ptrrposes of eff 'ecttrating ecluitable,cissolution; and i i i) whether some rentedy shofi of

or other than clissoluticln const.itutes a reasonable rreans of s;atisfing 
'both 

the petitioners'

expectations ancl the right and itrterests o['lespotrderllts."
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'2. 
r\ virtual hearing \\'as; corlclucted o\,'crthree (3.t .lays on October 1)t., 1!i and 14f.

2020 during which the lbllowing, witnesses testified:

a. for Pelili 'oner.s: Ferdo (irgurer,,. C)nrcr Grugurev, Phillip Scotti of 
't'he 

Cllarkesr'

Group I-LCr,, and expert u' itnesses i l4iclrael J. Garibaldi (ac<:ountant) of Garil laldi (: iroup

("Garibaldi") and Scott Gibbs (c,omputer lbrenslc specialist) ,rf Irnrpire Discovery'("Gibtrs' ' '):,

b. ./br Resptonderzl.,;: Brank,.r 
'l 'urcinovic 

and erpeft r,r'itness Juli Saitz (accountarrt) 0,1'

Ankura Consulting Group t,t-C ("Saitz").

3. I adrnitted into er, ' idence the t.cstimon\r of [ 'erclc ,Grgure\ (RX l3):] and l l i lan

Licul (PX 89)r which \\re)re taken b1,de;rosit ions in t ltr is proce,edrrLg on September 4,2!,020 and

September 10, 202C1. respectir,'el1'. I also adrnitted into el'idence thLe tr:s;timont'of'Anthony Anlonello.

Corrado Goglia. Milan [, icr-rl. C]arin Saraliarn, I lranko furcinovic rlnd Dennis'I 'urncinol' ic vrhic.h

were taken by depositions dr"rring t!016 irr the priclr Federal District (lourt a.ction between Petitirrners

and Respondents. PX 83-8i8.

+. By' consent o1'the parl ies. I adlnitted into evLclence the testin' lony of 
'Yigarl

Rechtman (fbrensic accountant) o1- RSzl Forens;ic za\ssociates ("ltt:chtman") and Ke'','in Je:nnings

(business valuation sllecialist) of-.lBV Vurnr.rarlion {,"Jennings") zrs erpert witlnesses which were take:n

bl'depositions in this ploceeding. ILX 16; Flet-eree Irr. I . I presided over tht:se depositions conducte,J

orr August 21 ,2020 (Rechtman) and ALrgust 28,2(,t2t:J (Jennrngls). Rectrtman and Jenningts were

retained in my capacity as T,lmporary Recciver o1''Ocinomled. Ltd. 1c' ttssist nte in the receil'ershipr.

I 'fhe 
Clarkes' Group LLC is an eslatrlished, nali,lnal resta.urztrLt operator based in Marrhirttan.

' "ltx __" refers to ltespondenls' prre-tnarkecl hearins erhibit.

i  "PX " refbrs rto Petit ioners' pre-tnarked hearing extribit.

f
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:5. I received into evidencc the reports ol 'Petit ioners' experts Ciaribaldi (PX 7Ei, PX

B0) and Gibbs (PX 61). Resrponclcnts' expert Saitz (RX 17. RX 1B'r. and the: repoft by Rolob Arent

o1'Princeton Valuation Gnoup dated Septerr:rber 28.:1016 (PX 42)submitted by Petit iLone:rs; in th,e

Irederal District Clourt action. I also recei.,,ed into evidernce the experl reports ot'Rechtman (['X 7.4),

Jennings (PX 7:Z) ancl Kate: Irdr,r,arrJs of K.ale lr.dw'ards & CompanLy (PX 79')^ a restaurant consultant

who I engaged to assist me in the receivership as u,etl. All hearing, and deposition transcripts anrl

erpert reports received into evidernce are subntitted with this Report. l

15. l'he tbllo'rving is my'Fieporl r,vith recomnlendatic'rrs.

RAC,.KGRQUND ITACTS

Del r,no n ico's and S' cctlettu

'7. 
Petitione,rs-Plaintiff's C)nrer Grgurer, (,"Onrer") ernd fferdo Grgure,v 1"[:rerdo")

(collectivell, "Petit ioners") and Respc,nrlents-Def-endants Mil lan Licu[ ("l, icul") and l3ranko

Turcinovic ("1-urcinovic") rlcollectively "Rcspondents") are cqual co-olvners of Ocinomle,d. Ltd..

("Ocinomled") rvhich o\\,l:rs and, until tr,1La.-1"202(,), operated the renownecl restaurant Delrnonico's

Steak House ("t)elmonic'o '.r") 
locerted in the Irinancial District o1'Manhattan.5 Becaus,.: pr,lilleners

and Responclents each holcl a25o/,i,, owner:;hip stake, Pctiticlners and ltespondents each rcpresent half'

of the voting power tn De,lmctnit'tt 
',s 

.

E. T'he business relationshilt tretween Petitioners and Fiespondents comnlenc;e,C in the

1980s when they opened their firs1 restaurant, Scalefia (,",\calelh:2"'). ti)rrnerly located at 50 \West 77'h

4 A sctredule of of erll depositiorrs transcripts and expert reports received into eviclence is

annexed heretc, as Schedul,: A. .Appro.rimately' 150 erhibits viert: adrnitted into evidence at the

hearinq.

' "Ocinomled" ts " Delntonico" rsprelled tlackwards.

..!

--) -
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Street in Manhattan. Sculetta wi.rrti ownecl irnd operated by,a separatr: corporation, 50/50 Rr:staurarrt

Corp. ("50/50"). 
'fhe 

ownLershipr o1' 5[],':i0 u'as thc sernre as tl'rat of Ocinomled: Perlitionr:rs and

Respondent each owned a)t5o/o rstake in 51,)/.50.6

). Licul desiLgnecl. implernentecl and sr-rpervisecl the operations of'Scalerlla, directing;

the partners how to operate r[he business irnd rnaintainitrg control over the resteturant's f inances. A'.1.

the time, Licul already had extensive cxprg1"ig11ce in the restaurant inchrstry as an owner irnd clperatot'

of several restaurants witlr 
-l-urcinovic 

asr his "right-hand man,'" I]er:clo, a w'ell-known intemational

soccer player looking past his lllay,ing dirys. became involved with running Sculeltr.t'.t "lio,nt o1'

house" functions which includecl interf'acirrg with custonrers as the lnuitre' d 
'. 

Omer, Fierdo"s older'

brother, was a formalh, trilined clnef and ran the kitchen.

10. In or about 1998, Petjtioners and Respondents; fbnned t)cinomled artd punchased

Delmonico 
'^l 

from CIBtr Beaver I-t,C ("'(ll []l:1"), an Italian restaurant develolrer and operator which

hadredel,eloped Delrnonico's at f ' i rertherestr iuranthadbeenclosedt l rror-r t r ;hmuchoft t re 19'90ts.  In,

acquiring Delntonico's, Ocir:romled also ;acquired the right to use Ihe Delmonic'rt 
'J'nalrte, 

as well a.sl

"all other rights" assocjated with 1.lhe narne. Irollowing the acquisitian. Del'monic:o .s was reltrrbishedi

and reopened by Ocinomled in or about 19q9.

1 1. At the or.rtset. Petitioners and Respondents agreeC that the-v would not personalh'

be involvecl in the day-to-dray operation of Delrnonico',\'. Licul ancl 
'furcinor,'ic 

were running thejir

other restaurants,,V[urano and Arno, vu'hile lrerdo and Omel'"ryel'er operating Sca/etta. Insteacl.,

Petitioners and Respondents; agre,::d that furcinovic's son. Dennis Turcinovic (''Dennis"). 'wotlld be:

u Respondents haye owilod other restaurants separate and apart front Petitioners, in.cludingl

h[urano and Arno, the latter Respondents (.)u'u ancl operate through I]alarini f{estattrant Cotp,or;ation,

Arno is located in the Garrnent District rrl'N{anhattan.

-1-
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the day-to-day managerr of the restaurarrt together with co-nriinag,3r, Corrado Goglia. ("Gr:glia".).

Prior to being appointed co-manager of Dtrlrntmit:o 
'^1. 

Dennis had rvorked tfor Respondents at .Arno.7

From the incepl.ion of Ocinomlecl, Licul rnaintained erclusive control: over L)elmonico's ope:rations

(rvith Dennis reporting dire:ctly to Licul)ancl its flrrances. \\/ith rr:gard to Delmonico 
's finance:;,

Licul retained his [orrg-time accountant. r\nthont',A.ntonello ( ' ' 'Antonello"), to mallargc the

bookkeeping and prepare fiinanciral repc,rts irnd 1ax submissions for the restaurant.s Like' Dennis;.

Antonello reported directlty to [,icul." Petitioners and Responrlentr; receir,'ed regular salarics frorn

Ocinomled. Init ial l l , , Petit: ioners; were paid $500 per vn'eek r, l 'hich'was later raised to $1': i00 pe,r

week. Turcinovic rn'as paid $1,:j;( l t0 per,,vuek rvhile t. icul was paid $2,000 per week.

Respondent's' Lise of Delmonico's .Nsme

12. r\s the renovated [..)e' lntonit:o 
'.r 

became successful" Respondents decidr:d t,c

expand Delmortico's' busine,ss. lrr or about:1006. Respondents crettted "l)elmonico's Distributio.n

LLC" for the purpose of'manufilcturing. clistributing, marketing and selling various food prorCucts

such as steak sauces, sal.a,J dresrsings and marinades r-rsing tlte Delmontco 
'J 

name. Int i1012",

Respondents converled their reslaurartl l,4,rtrurzo into "l)elmonic<t's FLitchell" and at aprproxinrately

the same tirne undertook effort.r; to open a restaurant on l,ong [s;land called "Delmonir]o's of'

Southampton". 
-fhe 

testimony at the hearing establisired that Resprondents offered Pe:titiorrers the

7 LJnti l  i ts closirrgl in rnid-Mar:clr 2020 because of COVID-19, Dennis andr Grcglia

continued to manage the clay-to-clay operations r>f Delmonico':;'.

8 During the relevant time periclcl, z\ntoncllcl also perfonrre'd bookkeeping fr;nc1-ions l'or

Respondents' o,ther restaurants.

o 'fhis 
was the extent o1'rOr:inclrnlecl's, marlagement struc;ture. The r;otporation does not have

a written shareholders' ag,reement in place. nor have there been any fonrral shareholder rneel.ings;,

corporate resolrutions or ene,t:tions of olficcrs anclior clirectors.

-5-
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opportunity to participate in the'expansion oI- Delmonico 
's 

bursines;s venl.ures with the inlze,stment

of additional capital (PX 87', 1 3rl:1 3- 1 3tr:()8 ). but that Respondentsi refused being of the vit:rv that

the expansion of Delmonica, 
's 

into other brusiness venturers using the Delm.onico 
's 

nan'le shr:uld be

financed lly prolits from the: resrlaLrrant's clperations."'

13. l- inable to come to lerms w'ith ltespondents as; to Deln'tonico 
',r 

ne\l 'brusiness

ventures and unable to obtain lirll,Jisclosule lrorl Respondents regzlrding the restaurarLt's firnancia.l

operations, on November 13,',)-013 att, lrne\/s fbr Pctit ioners sent a "cease and desist" letter to

Respondents, demanding aocess; I'o Delmonico 
',r 

books and records as we:ll:

lPlease be ad'l,isccl that this llrlr has bccn retaincrcl b), Ferd,t (irgurev

irnd Omer Grgurtlr,'. ,,\s \'ou are aw'are. olu"clients are fifty (50%)

percent sharehc' lclers o1' IOcinornled Ltd. a/Wa Delmonico's

Restaurantl.

'We 
have tleen aclvised b) our clients that y'ou herve usurped the

business of' Derlrnonicr)'s R.estaurant by opening conrpeting

restaurants nilmedl "De l mrln icos' of S o uthant ptott" arLil " De lmo nico' s

Kitchen" Llcatecl at 207 \tr'est 3(i'r' Stre-et. Neu' \'ork. Indeed, yclu

have used the "Delntonico's" name, w'hich is a trade name owned by

l]cinomled L,td., lor your o\vn benefit. and are irnproperly marketing

"Delntonico's Group" to the general public in orcle:r to usurp the

"l)elrnonico''s" nalrne fclr 1,6111' o\\n benef it. in contraventiotr to the

i.nterests of Ocinornled [-tcl, 
'l 'he 

loregoing is not only'unauthorrz.ed,

it constitutes a breach of'1our trduciarl obligations asi shareholders of

Ocinomled t , td.

Fr"rrthermore, to date,, our c:Iierrts have not received proper ac:countings

with regard to t}-re inconte' generated b)' Delrnonic:o's Restattrant'
'fhey 

hal,e be:en provided orrlv with very linrited inlbrnratior:r from the

company's erccclutnLtant. r\ccordingl),, on behalf of our clients, we

hereby dernand access to a}[ books and recorcls ,r[ '  Delmonico's

Restaurant flrr reliLew by our clients and accountanr:s designated by

r0 For 2012, the restaurant generate'd gross profits o1'$3 ^447,171 on revenues of $5,896,30t5

(PX 11). Iror 2013, the restaurant's prolitabil i ty increased with gross profits of $4,44"2.75'2 on

revenues of $6,655,[i62. P)( 21.

-6-
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,cur cl ients.

ln the irrterinr, )/ou are hi:rcb'i,put on notice that y'our continued use

,cf the "Delmclnico's'' trade narne for restatu'ants othel than the

restaurant owned by Ocinomled Ltd. must ceasre irnrnediately.

Denrancl is therel,lre made that the "lJelmonico's;" t.:ade nalne cease

to be used r,vith regard 1o the restaurant that you have opened in

Southarnpl.on and the restaurant that you opened at 207 West 36'h

Street, New'Yorl,l. Nerv York. and witfr regard to any c,ther restaurant.

The continued us,l of the Dehnonico's tracie name ir' r:hese and other

locations is; interllering w,ith Clcinomlerj [-tcl.'s ability to fianchise the

name or to otheru'ise erpl,:rit the nanre lbr busirless purposes and/or

marketing purpos;es.

Your continLued irnproper itctions are causing contusion in the

marketplace and are causing ollr clients to sustain s;ubstantial

damages. O,ur cl ients reserve ther right to seek an accounting o{'all

profits generated b:'the irnproper usc o1'the Delrnonico's trade name.

Accordingly. should 1,ou fir i l  to abide by these demands, oLtrclients

have authorized us to commence inrnrediate legal action to pr<ltect

their interests.

Please be piuided accordinglr '.

PX29. t l

14. Four (4) day's later. Licrrl sent the l'ollowing handwritten note to Petitioners dated

November 17.:1013 suggerst.ing an amicable resolution. r,r,ithout a.ttonre:y involvement buli nor: clff'ering

any specific proposals:

rr While not specif icall ' l ,addressecl b1,the parties cluring the hearing, I am a'\ryarea.si
' l-emporary 

Receiver of Ocinomled tha't ()cinornlecl"s rights trr ex;l lusiv'3 use'of the 1)elmortico's'

name is under challenge in the Irederal 
'l 'raclemark 

courts by' the limeril restaurant groull in Nen'

Orleans ancl a restaurant operatrcr in upstate Neiv York. 
'fhe 

litigation in the Federal Tra,Cemark-

courts as to Ocinomled's excluslr,'e right to use o1'the Dehnonico',t'rnme irs presently stl'ryecl because:

of the pendenc./ of this proceeding.

-7-
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OMER & FtlRDL)

WE RIICIIIV[,D YO{,rFi. \ ' l ] 'OItNt.YS LE'l"ttrR REC,r\RDING

YOUR Tl{()u(i l  I ' fS l ' f ' lD CONCF,RNS F()R THE tJSIr OF

DELMONTC]O lllRAND. A'I"fHlS POIN'| WI] Arul EXTRFiIv{ELY

DISAPI'OlNIl 'ED 
'f l lA'I '  ' f l I [, (]ONCIIRNS THAI- YOLrR

A'ITORNII\( PRF,SENIF,D IN 
'fFIE; 

LITI"|ER C]O].JI-D NO'f BE

ADDRIISIrD (sZUl n' l PITRSON. OLrR RIIL,AI'IONSIHIP IS OVER

25 YIIARS r)[.D AT'fF]lsi POfN-f ,\ND WE W'OIJI-D IIOPI] WE

CAN T,,\I-K WI]'FIOI I1' IN\'(]t,\i ING TTIE I-EiCiA]- EXPIINSE' OF

LA\\, 'YERS. WL. ARII Al L" GII ' i 'TINC OI.D l\ND SAMI: (s1t) OF

fHIl AMBIT]O}.IS AND P[-,\NS MAY I'IAVI1 C][{,\NG[,D SINCE

WE CAME 
'I'O(:il-lET'FIl[:,lL 

r/s7rl .'\LL I IIOSF. Y'trlt]t{S A.C}O. WE

SHOI-ILD EXPI,ORE l-lt{OSE CI{AN(}I,IS TO SEE: W}ttfRlr \[/E

WAN'f  TO I IE,\- t ' l 'Hl l i  I )OINI tN OLrR LIVES. 
' fFIERF; 

IS NO

REASC)N TFIr\T , \ [ .1.  CONCF:RNS SFIC)IJLD]rI" |  BE

ADDRIISSED 
'tt. l  

E\, ' [:I{\ 'C)NI-i 'S S,,\] ' [SFACl' lo\1. IN A LONG

AN (sp) GC)OD FRII INDSII IP. l -8"[ ' 'S QTJIKLY is;p) COMI] TO

SOMF] COVIMC)N GITOI IND'I I tA' I 'AI , t ,  CA] ' ' I  LI \ /E WITII  NOW

AND IN THE Fl-l'fLIRFr M,,\YIJE ,{'f 
'f 

FIIS l'llv1ll WE SFIOTJLD

ALI- GO IN DIITIF[rRlrN l '  DIRII( ]TION.

MII-AN & B]L\NKO

PX 30.

2014: Petitir,tners' First "Books snd Records" lDroceeding

15. DurinEl iL0l1. somrr s,:ttlement discr-rssions betwe;e,n Petitioners and [iesrpondents

occurred but to ncl ar,'ai[. In essence, Rersp<,rndents sought to buy'-out f'etiti<)nerrs' ownership intr:rests

tn Delmonic:o 
'.1 (Respondent 58) "", but -- as Petitioners made abundttrrtly clear at the hearirLg -- they

were not interested in selling. Further e:xacerbzrtins the situation was l-icul's cleflection c'1'

Petit ioners'repeatecl reques;ts to eranrine De/ntonico't l ' lnancial books and records.l '

t2 "Respondent ___." re.[t:rs to Resp<tndents' hearing exhibjt which was not pre-ma:rked.

'3 At the hearing, 
'furcirLgvic 

testiliecl unequivocally that all actions engaged in by l-irlul al:

all relevant times in this proceed ing u,'ere engaged in w'ith 
'furcinovic's 

full knowledge and consent,

-8-
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16. On Dectlmbrir 4,201,1. Pertit ioners commenced er proceeding by order trt show

cause in the Supreme Clourt ,  Ncvu'York ( 'ount l  under l r rdex No. 161976,t2014 (Kem.J.)  seekinl{

access and inspection of (J,linomled's financial books and records; and other corporaLtion records

pursuant to IICL S 624(d). 'Whil,l the courl docket in that procee<linir indicates Respon:len1ls agreerC

as early as.lanuary 2015 to provide disclosure ol 'the records sourght by Pr;t it ioners, the proc:ecding

was not fully resolved r-rntil nine (9) monttrs later rvhen Licul filecl an afficlavit w'ith the coul't rlate,C

Septemb er 17 ,:2015 certifvirrg tkrat all thi:: records sought by Petitioners had been provided to therL.

Respondent 63 ,ra

17. ,Approximatelv tw'o (2) r.reeks after L,icul 'sr Selttember 17^2015 cornpliance

affidavit was filed rvith the court. I-icuI sent the following hanclu'ritten note to Petitioners dated

October 2,201.5:

OMFIR & FIrRDtl)

IT  IS IN T ' I t I ,  BE 'ST INI ' I lRI rS ' I 'OF 'ALL OF T]S ' fO R: t rSOT,VE

THII ISSLJFTS lVIr l-lr\\,/l::'. W'll NI1E,D TO DIrI'BRMINE 
'l'HE

VALUI] OII BO-I'I{ DI1I,MONICOS & SC]ALI1'[IA 1N ORDER TO

SET,I- 
'|FIE 

RE|STAI.IR,,\N]'S 1'O A ]'[]IRD PAR:TY OIT BTJY

EACI{ O].FI[IR OU].. f}-IIS NIIEDS TO BF, DC)}IIE SOON. IF

YOU DO NO'l: '  AGII. l l t l  l 'O APPR,'\ISLS (sp') Ttf IIOT'H

RES'fAURl\N'f l i .  l ' f l f i  L.\W'Y[)R WIL[, STAR'| ] 'O DISSOLVE

50/50 RES]'ALJIi, ' \N]'COttP., BIIC'ALIS11 Wlj CAN NO't AGRIIE

ON IMPOIT-I',\N 1' I SSLJI:S. l'l{E: SC],\l .tr'I"fA I- tiA S' E IS COMING

DUE lN 2rl l6. l lF W[i CAN F{EI-P YOU WI]'t{ TFIE RIINEWAL

OF 
'II-ll1 

t.Elj.,\lr I-HIS C( )(ll.D BE P;\R'f OF CILIR SETTLEMIINT.

STARI'ING .I,^TNUAR'I' I - 2016 PRESNDII]{ ' I C)BAMA'S

AFITORD:\IILE CAItll l\C.'f (',,\C'f) MANDA'|EX; 
'fFl:\'f 

OUR

RES'I'ATJRI\NTIS PRO\,IIDIT INSUIT{NCE FII-lA]- TH CI\RE 1'O

r4 Durirrgt|e pencling o1'the 201,4 bc'oks and records proceeding, l-icul again tnade general,

settlement overtures directly,to Petit iclners,Curing 2015, but again withotrt making any s;p'ecif ic:

proposals. Respondc'nt 59 and 6().

-9-
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,A.LL OllR IlMPlL,OYlrl-rS. [:,VFIN 
'f 

FIOtJGf-l YOU FIA\/t i  LESS
'IF{AN 

50 IIIIPLOYEI]S IN SCN,EI-I'A YC)u ,\,RE CONSIDI:RED

IPAR'I- OF ]-FIFI OVtrtu\1 .1, GROLIP BlrClALlSIl OF COMMON
T]WNITRSIFI IP OF BLJSINL,SSF:S. ' lF I I IREFOl t l l  YOLI  MUST

PROVIDE HEr\'.[-.fFl INSLIRANClr COVER-\GE FOR .,\LL

EMPI-OYITIIS \I/FIO WC)RK FOR :]() IIOTJRS CII(. MORE PER

WEEK. 
'ff{A'I 

ClO,,\S'l '  (sp) IS ITXPEC'TIID 
'ttf 

COAST' (sp)

.APPITOXIMA'I ' l iLY $3Otl - l-O $'+00 PIIR I,4ONTII PER

EMPI-OYI1I1. ]\ON-C'()MI'}[.I.,\NCF, WITF{]'HEi A(],A WILL

CAIJSF, EX'fRE]\4EI.Y l l lGl{ PI]N,\t. ' t lES Ar\lD ltr lNES.

IMILr\N

PX 38.

210 I 5 : Petitioners' Iiederal Action

lB. tJnfaz,ed bv [-icr-rl 's veiled threat to dissolve 50/50 unless a settlement was

reached, on December 16.2:,01 5 I '}etit ioners conrrnenced an action againsl Respondents and others

in the United States District Coufl for the, Souther:n District ofNer.l"fork uLnder Docket No. l5 Civ'.

9805 (Woods, J.) asserting a "snrorgasborcl"'t o1'lbur1een (14) derivative and direct clarims; relatin;g

to Ocinomled, ranging frorn lr,::deral traclernark infringenrent to tortious interferenoe ("Federal

Action"). In February 2)116, R,3Sponcle'nls Iiled their answer in th,: Fecleral Action denf inlg th,e

substantive allegations of Ocinornled's cornplaint and asserting counterclaims against Pt:titi,cnens 1br

breach of duties, of care and lovatty with regard to 50,/50. conversion, unjus;t enrichment ancl liaLud.r6

r5  ( i rgurev v .  L icu l ,229 l " .Supp,  : \d261 (S.D. l { .Y .2( )17 ' , t .

ro Respgndents' counterclaims irL l.[re, I--ecleral Action assertec[ the same types <lf clzrirns o1'

ntismanagement. looting ancl oppression e1s to Petitioners' ownershill and operation o1' Scrtlettta, as

Petitioners assert against Respc,ndents in this proceeclins regarding Respotrdents' ovinership an,J

operation of Detlmonico',v,

-10-
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Respondents also petitioned for dissolution of 50/50.

19. Prior to the filing of the Federal Action, Petitioners had continued to receive

regular salary payments from Ocinomled. However, for 2015 Licul unilaterally reduced
Petitioners'

salaries by approximately 68%. Thereafter, from 2016 through 2019, Petitioners ceased receiving

any salary payments from Ocinomled, while Licul's and Turcinovic's salaries from Ocinomled

increased substantially during the same period. The following table shows the salary payments to

Petitioners and Respondents by Ocinomled for the period 2011-2019:

2011 201218
2013 2014 2015 2016 2017 2018 2019

Licul 74,000 54,000 101,500 106,000 155,000 182,000 342,500 416,000 416,000

Turcinovic 47,000 28,000 5,500 79,500 129,000 156,000 312,250 377,000 377,000

Ferdo 47,000 28,000 75,500 79,500 25,500 -- -- -- --

Omer 47,000 28,000 75,500 79,500 25,500 -- --- -- --

PX 5, 11, 21, 32, 35, 41, 44, 49; Referee Ex. 2.

20. Further, commencing in 2015 Petitioners ceased to receive any distributions of

profits from Ocinomled even though Delmonico s gross profits generally increased from 2011

through 2019 as shown below:

2011 2012 2013 2014 2015 2016 2017 2018 2019

3,568,829 3,447,171 4,402,699 4,585,935 4.821,679 5.353,93 1 6,056,502 6,552,760 6,741,707

PX 5, 11, 21, 32, 35, 41, 44, 49; Referee Ex. 2.

'7
In March 2016, Petitioners served an amended complaint in the Federal Action expanding

upon the claims asserted in their initial complaint.

18
It appears salaries were reduced for 2012 because Delmonico's business was adversely

effected by Hurricane Sandy that year.

-1 1-
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February 2019: Pe'titioner:;' Second "Books and Records" Proceeding

'.21. 
C)n lrebrLlary I5. 2019 iduring the pendencv r)1'the FerJeral Action), Pe'tt i t ioners

cclmmenced another proceedinll in thc: Suprerne Clourt, Ner,r' \'ork Oounty under Index No'.

65095512{)19 (Schecter. .1.,1 agairL seeking access and inspection of Ocinomled's financiitl books attrl

records and other corporation rec,:rrds pursuant to IlCl- sS 624(d). ][n parrticular, the docurnentsr sought

by Petitioners in this second proceeding \,\'i:r.s access to Ocinomledl's ,;lectrc,nic "Point oli'Sales" dett;a

("POS") including auclit records. "" B), d,:c:ision and order dated April 16,'.201 9, the court (fic:rhecter,

J.) granted the relief soug,ht by' Petiti,:rners. .\s rr result of cli:;putes tretween Petitioner and

Respondents regarding the courr: 's April 115,2[)19 order', the courl issue,C a second rorden <iated

October 28,2019 again clirectirrLg Ocinonrled to pror, ' ide acceiss to rthe irtfbrnration de,mandcd by

Petit ioners. tJpon being providecl access to the POS informalion Cemanded on November i1"019,

Petit ioners'forensic comlruter erpert (t l ibbs) ascertained thal because O,;in<lmled sv"itchedl to a

different POS s'ystem in September 201B, there \\'as no POS data lbr Ocinonnlerl prior to Malr tl01B.

Further, when Gibbs examined the complrter systenr which housed Ocinornled's prior POS system,

Gibbs found that all of Ocinonrled's POS electronic data in the prior POS system had been

deliberately "wiped" clean. PX 61 .

Mav 2019: ,Responatents' "ll/ives and Daughters" Ac:tiorr

22. On May 8,:1019, three (3lr rnonths after Peti l ioners colnmencecl th,: se,cond

"books and records" proceetling., Responclents colnmencecl an action against Petitioners' ll'i'',zes and

dauqhters in ttris court uncler Incler Ncl. 1541 -7812019 (Clohen..l.) asserting the sanre clairns of'

POS clata ancl s1'stem

P.X 5(1. This request[ uras

l 9

(together

prompted

Petit ioners nrade a lbrmal request tor rtccess to Ocinomlt:d's

with additional irrspection dettritnds) r:rn Decenrber'1, 2()18.

by discovt-:l)'obterinecl by Petitioners irt thi: Federal z\ction.

' t 1
' l  

L '
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loot ing, theft,  etc. as to 5rl /50 erg;ainst l ]ct i t ioners'rvives ancl claughters' 
' l 'hese 

clairns aga' inst

pstitiongts'wivr;s ancl claughters arc substanlivelv the same as the claims Respondents asserted in

their counterclaims against petitioners in the l.'ederal Action. l'his "','\'ives and daughters" erclticln is

pending.

,Attgttst 2tll9: The Instant Dissolntion Proce'eclin,g

2"3. On.,\ugu.st 2,:1019. petit ioners colrlmenced the instan't dissolution pror:e'ecling'

px 57. Issue u,as joirred in the instant prr.rceeding in october.2019r. Respondents'ans\^'€)r in thir;

proceeding assefis the samL- ,-:olrnterclaims egainsl Petitioners rlhich were asserted b1'Flesponclents

in the Fecleral Action; that iis. breach ot'iJuties c-rl cirre and loyaltl'b1'Petiticlners u'ith regird to 5(Ji50'

conversion, unjust enrichrnent ancl fiaud. ILX 42. In lUal'2020',the lrederal Action was dlLsmissed

without prejudice because of the penden0\ c,l ' the instant proceeding.

'.24. 
By order dati:cl May' ,+^2020. I u'as lornrall'r'apltointe'J l'emporary lter;e'iver o1'

Ocinornled pursuant to an atrlplication nlsrde trl Petitioners bv clrder tc, show caLlse in Ja,nua'r:t 2102'0'

[II{DINGT

'.25. 
T'he Orcler allllointing nre Special I{eltree erpresslv sets fbrlh the issr-res to be

heard and repotted on:

'fhe 
issues to, be heard anr:l reporte:cl on shall include only: (i) whether

Equitable Dissolurl.ion of lRespclnclentl Ocinoml,sd, [,td. is vl'arranted

ancl <tn rvtrat te-rms; (ii) srrch tn;Ltters as the Special Rel'erce shall

,determine are trrr)ceSSor)' trt a fhrr and reasonable 
'valuation o1'the

parties' capital raccounts for purposes ,r1'' effecttrating equitable

dissolutionL; ancl iii) w'hc:ther sonre re-med1' short tll ' or other than

dissolution ,tonstitutes a reasonable rneans o{' satrsfuing both the

petitioners' expecr:ations ancl the right and inter,;sts ol respondents."

(Emphasis' addat'!t'.

In accordance rvith the Order, this Reportlvith reconlendations adclress crnlY the issue of'':c1u-itable:

-  1 3 -
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dissolution of ,Ccinornlecl rand t.fre issues relatecl thereto. and does llot address the merits o1'

Respondents' counterclaims agairrst Petitioners as the,r,'relate to 50/50 alld the operation r>f lJtat'ettct,

?-6. Equita6l,: dissolution is w'amanted r,vhen the offic;crS or controlling sihareholders

o1,a corporation "have so palpablv breachecl the liduciary duty tfrey'ovie to the: minority rshareholderrs

that they are disqualifiect f'rom e.xercisin6i thc exclusive cliscretion and the clissolution lpower gtiver-r

to them by statute. Leibc,rt 'v. (-, ' l trpp, 13 N.Y.2d 313, 317 (1')(i3). See tt l ,stt, Matler rtf 'Ker,np &

Beatley, Inc..64.N.y.2d 6',-\,70 ( 1984); ], ' ,etlelt: v ,\e.1,her't.250 A,.D.2:c[ 519 (.1't Dept. 1998). "When

a breach ol'fjcluciarl, duty occtlrs, thal action will be considered unlar,vful and thLe aggrieved

shareholder ma.y be entitle,l to ecpritable relie 1." Alpert t'. 28 W'it'li'ums St' Corp.. 63 N.Y .2d 551 , 561)

( re84).

27. Conmon lavv principles are supplcrrrented by Ne:w Yctrk's Ilusiness Cory'oration

Law which provides that evidrrrrce of illegality,. liaucl or oppressive conduct towards nrinority

slrareholders may also wanant equitablc, clissolution. Set: Ferrtlito t'. Iiuttcrggio,gg A D.:ldl 19,29'

(1't Dept .2012.1 ("allegations of' lootin-{. u,hen combined w'ith the other allegations of oppression' ' '

may provide bssis of equitable dissolutLon) . l\, lcttter of'Kemp. 64 l ' tr.Y.2d at10-71 (noting lhiat the:

standards of BCt, $ 1104-a ha-.; "supplenrentfed] this principle of judicially ordered ,lc1u,itable:

dissolution," and that "mistreatment o1'cornplaining shareholders" 1-o warrant equitabl'e dissolutior:r

may be found in "illegal, fraudr.rlent, an(:l oppressive concluct",l (.internal rtruotations sn'1i11':c[).

28. r\s a general rule, fiduciaries'"must treat all sharetrolders. rnajority and minori6',

fairly." Alpert,63 N.Y.2d a.t 56,i) ("[Alll corporate responsibilities rnust b,: discharged in go,rd faittr

ancl with conscientious fbirrress, rnoraliq'and ho1est1, in pulpose." ld. Fictuciaries are ,;hargedl wittr

,.obligations of candor" a.d .,goclcl and prudelt nlanagement of ,hs sr:)eot'zttion." Id. '"Not honesty

- 14-
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alone, but the punctilio of'an honor the nrost sensitive, is the sta.ndard of behavior." t\,,lei,nha,rd v,

Salmctn,249 N. Y. 45 8, 16,4 ( 1 92: 8 ).

)t.9. T'he fiduciary duties o1'a controlling sharehc'lderand officer in a r:rlosel1,-helcl

corporation include a duty "'to scrupulously'gr.rarcl the ersse'ts of ttre coqroration and hone:;tly a{lcount[

to plaintil'f'for tfre applicatiott thereof-." (.,'ttr'te'.s't,. ...1A .\r'. I'urk At,e \le,st' Clorrt.. 46 Misc. .ld (f,10.6c)4

(Sup.Ct., Kingr; Co. 2(\14). Ir iduciary'cluties also include an obrl igation to maintain, i lnd ar:counl:

for, accurate books and reccrrds,of'a corporation. See e.g,, ,Atlunti,s A,(anagemenl Grtntp Lr LLCI v.

l, lctbe,177 A.D.'.\d 512 (1'1 [)ept. :Z(]19); tr\, '<:int,r v Kinq, .13 Misc.3d 1203(r\.t (Sup. Clt.. Ne:vv \(ork.

Co. 2014). Fiduciary clutiers prohibit a controlling share'holder liom usurping opportunities liom the:

business. See 0.9. ,21" Centt t ry l ) icth ' tot ' t r l ,  LL(, ' t ' .  Al l f ie ldTrct t l i ,ng, LLC.88 A.D.3d 558,5;5!)  (1 ' t

Dept. 2011) (breach of fiduciary cluty based ()n usurping corporate olrportunity).

30. Oppressi'!'e c<r,nduct irrcludes conduct that delbats the reasonable expectertions o1'

shareholders. Se'e Matter of'Ikntp,.64 N.)r'.2d alTlt). In a closelv-held corporation, shareholdlers ntay'

reasonabll'expect not onh' et"fait' ancl equal return" on their capita.i contritrutions, but also "to be

actively involved in [the corporatrion's I ma]lagement and operation." Icl al. 
',t 

| . " [T]he shareholder

in a close corporation is a co-ownLcr of-the business and vr,'ants the pri'','ileges; and powers that 1to w'ithL

ownership. His participation intirrat partic'ular corporation is ofi.en kris prirrcipal or sole sottrce o1-

income." Id. Moreover, he n1a), "lookfl 1o salary lbr the principal retr.rnt on his capital investfilent.,

becauseearning:i of a close: corpol'ation, as is u,ell-kno\\'n. are distributed irr majorparl. in sarlaries.,

bonuses and retirement bene'fils." Id. "./\ shareholder who reas;onab,ly expectecl that o'rune:rship inL

the corporation,ruould entitle himL or her to a job. a share o1'corporatc: ,3arnings. a place ln corpclrate:

management. or sonle other lbrrn of security'. r.l'orrld be oppressed in a very' real sense ,,vhen othersi

- I 5-
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in the corporation seek to delleat those expe:ctations and there exists rLc' effective means <lf sal'vagingl

the investrnent." Id. at 73.

:i l. Oppressive crlnduct alsrl has been found in a conr:rolling shareholder's opr:ratiorr

of the compan)' in such a \,vay ras to detL-at the non-controlling shareholder's "expectations for

cooperation and disclosure of'relevant br.rsiness infonnation betrvee:n the patIies." Martter 1,t/.(nret

Dissolution oJ"Clever Innov,:ttiorl's, Int:., 9,+ A.D.id 1 ll1^ 1176 (3d Dept. 2012). In the- ccrntext oll

a closely-held "S" corporation, c:ourls have found oppression ,wh,3n the controlling shareholder:

manipulated dividends from a prol'rtablc enterprise. so as to "nlak,: the stock a liabilty whLen the:

company was making mone1, in order to c,tl'ectuate a sclueeze out." Little v. l,l,alers, 18 Del. J Corp.

L. 315,328 (Det. Ch. 1992). See ol,so, (,\tn,qe'l r,. ,\,tul/ i tut1o,31 N.Y.3,C 27:2,304 (2018) (noting the:

court's "desire t,c deter r-rnlbir squeeze-ouls and safeguard rninorilr shareholders fiom oppre:srsion").

:i2. Based on tlhe totalitl, c,f'el,ents frorn 2013 to the present, I cc,nchrr.le tha.t

commencing in 2013 Respondents breached their fiduciarl'duties to F'etitioners when FLesprc'nclents

intentionally excluded Petitioncrs lionr the management and opearatiotr of Deln"tonlco',\ by

unjustifiably denying Petiti.oners prompt and meerningl'ul access 1.o the res[aurant's finetncia]. b,ooks

and records. I further conclud,: that beginning in 2015 Res;ponCents engaged in i l  patlern of

oppressive conduct toward Petiti,oners lbr the purpose of.forcinlt Petilionens to suruender thLe'ir 500/,0

interest rn Delmonic'ct 
's 

to R,lspondents r,vhen Petitioners indicated lhLeir unwillingness to sell their

interest in the restaurant in 11014.

ii3. With regard to Petirioners' fbrrnzrl request in fJovember 2013 fi:rr accerss tit

Delmonictt's ftnancial books and recorcls (PX 29) -- even assuming th,e existence of bonufirlt, is;sues

as to whether or not Responderrts had the right to use tl'te De:lnn,nico 
'.s' 

name for "Delnttrnico'ls

-16-
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Kitchen" and/or "Delmonico's r:,f'Southiu-npton" -- there rl'as absolutely no legal iustillcal.ion I'br

Respondents not to Ttrompll;r., conrply with Pctitioners' Novemtrer 13'n demancl. Petitioners' staturs

as one-half owners cl1'' Delmonico ls has never been challenged by'Respondents and, simply pul, when

owners of one-hLalf of-a comlpany vl'ant to see the comllany''s books and records. they are entlLtlred to

see them forthwith. Thtrt Il.espondents matcrialll' breached their fiduciary duties to Petitionerr; in thirs

regard is highlighted by' the ltrct tfrat Petrtioners werc lbrced by' Iles;p'ondents' intransigenl aLttjitudt:

to seek legal remedies by way of the 2013 "books and records" proceeditrg, and that it tool<

Respondents ahnost nine (9') monrths to prrlvide'complete access to the records when, in far:'t, rsuch

access should have taken nc' longer than davs.

'.\4. 
Irqually trorubling is the 1'act that Petiticiners vv'ere fcrrced to re:;ort to legal

remedies again in 20l9 to obtain access tct I-)elntonit:r't 
',1 

{rnancials b'y *'u:/ of a second "boc,ks and

records" proceeding. Again, Pelitioners are the undispute'd 5096 ov/ners <>f Delmonicrt 
'5 

arl'lLd therr:

was simply no valid basis for .Respondernts to refuse to immediately comply r.vith Petil.ioners'

requests foracc,sss. Moreover. when lte'spondents'conduct in 2tl1ti-2019r is viewed in the context

of-the discovery later in 2019 b1, Petitioncrs' comllr-rter forcnsic r;pecialist that the restaurant's; "lPoint

o1'Sales" data fbr the period prior rto IVal 201 8 had been completell' "*iped" clean and that such ia

"wiping" could have only breen occurre(l by aflirmertive. intentiontrl actions, the spoliation cr'f thr;

"POS" datarequires an adrzerse inl'erence to be drar,l'n against I{espondents as to their 'surb ro,stt

motive in refr-rsing to ltro.vide irnmecliale access to the POS cnata'w'hen access r.vas demand,:d in

December 201g. px 50. Ltt ')otr[ IID Ittt lrt ing LLC' y. I l t 'h0stu,r sat'el l i te L.[,.(,. ' . ,93 A,D.3ct 33,315

(1't Dept .2012); Kroni,sch v [./.. ' i . .  1 50 F,3d 1 12. 116 (2d Circtrit 1!)98) ("[W lell-sslslrl isherJ ancl a

long-stancling principle of lau, thal a pafiy'' s intentional destruction t>1'evidence relevant to proof of'

-t7 -
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an issue at trial can suppoft an inli:rence ttrat the eviclence woul,C ha.,re been unfbvorablt,: to the partt,

responsible for the destruction"),:10

35. l'he prrtof in tlrris case is also equalll,clear thr,rt commencing in20l5 Responrjentsr

engaged in a ileliberate and calculated crourse of oppressil'e conrluct tor.vard Petitigners lor the

purpose

dictated

Federal

of forr:ing it "bur1-out" of Petitioners' 50% ownership intgrest in Delmonico's on t.enns

by Responclents. ln Decernber:1014. Petit ioners -- as w.as their: r ieht -- conlmen,;ecl the

Action. Thereafte:r. Li:c,ul 's ovcrtLrres durins 2015 to bruy-out Petit ioners' '  interest in

Delmonico',r were rejected. Respondent 5!) ancl 60. Cioming to the realization that his .,ca.rrot"

approach with Petitioners \,^/as not r,vorltingl. Licul lurned to tkre "s;tick" approach and.lor 201:5

unilaterally reduced Petitictrfl,ers' s;alaries bv srtrne (t9o,,'o. S/hen the salary recluction did not "solien"'

Petitioners' position, Licul tl-ren decided lo complc:tely terminate lletitioners's salaries crommerrcing

2016 while at the sanle time surbstantiall l '  increasing his o\4/n and T'urcinovic's sa.larl ' . :rr Thr:

following table shows the salanr paln')enls Lct Petitioners and Resprondents b}, Ocinornled fon"tht:

period 2011-2019:

20ll 2012 :2:() I 3 2014 2015 2l;.116 2017 2018 2019

[,icul 74.0,C0 4.000 l 0 l  , 5 0 0 I  06.r )0() 1.5-s.ggP ll t :1,000 342,500 416,00() 4 r6 .000

' I 'urcinovic
47.0130 28.000 7.i  ,5 00 ?'e.500 129 ,000 156 ,000 312,250 377,00(l 3 77.000

F erdo 47,0rJ0 28.000 7: i ,500 7e.500 25.5 Cri)

Omer z17,Qt)0 2tt.000 7 i  5 0 0 7',9.50C|
. )5 50r)

20 The report and hearing lestimon\,01-Pctit ioners's cornputer forensic specialist (Pll 61)

was not rebuttecl by ltesponrJents; ilt the heanng.

2t Respondents were als;,0 receiving salarv pa,vments trom Arnr: further enhancing theirr

financial advanl.age ancl bargaining position over Petitioners.
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P X  5 ,  1 1 . 2 1  ,

profits from

through 2019

32^ 35, 41,,44,49: .Rel 'ere;  F}.  ?.r l

36. I]utthe,r, commencing in 2Cl1 5 Pe'titioners ceaserl to receiv e any clistribu ti6ns cl.f

Ocintrmled even though l)elmoni(ro'.r gross profits generally, increased frcrD 2A11

as shown in the frl lr lowins tirble:

201,,1

4 .5U5 .91 : i3,568.829 3.4 .17 , I  7 l 4.402.699 ,1 .112 1.679 s "3 .53 . ! ) : i l 6,056,5  32 6^552,760 6^',i '4t "707

PX 5 ,  77 ,2 I ,32 .35 ,41 .41 ,49 : l  t t e fe rec  [ : x .  2 . r r

37. Resporrilents" iattentpt to tinancially strangulate I'etitioners into capitulation w,as

not an isolated occurrellce. 
'fhere 

were additional instances of oppre:ssive icorcluct after Pelirtioners'

salaries were reducecl and then terminatcd.

:lB. Ileginnirrg in ,l-016.,\ic'ttlettu 's 
lease fbr its premises u,as up fbrrenLewal ,A,fter

reducing Petitioners' salarie:; at l)e'\*,,r't'o .s in 2015" l,icul -- havinll comlllete control of Slcr:r/ ett(t',s

operation and finances -- refrused to assisl Petitioners in obtaining a leilse rener,r'al from the lancllortl

asserting that l-icul. alone. was the only' pcrSCrrl lvith authority tcl negotiate a ltew lease l-or ,\r::alettct.

Notwithstanding that L,icul u,as a25o/o srhareholcler of'scaletta, and rlhus ou'ed a fiduciarl'duty of

good faith and fair detrling to F'etitionel's" the prool'establishecl thLat Licul undermined thr; ]lease

negotiations which resulte,d rn S'culetlrz c k:rsing in 201 8. ,\c'ale,tta 
's' 

closing in 201 8, together with

the termination ol'Petitioners' salaries al I.)almonic'o 
'.r, 

has placed e)norrnous financial pressrure on

!/ l ,consider l-icul'rs, proffered del'ense that he "t'elied on my atl.ornevs" in

reducing/eliminating Petitioners' s;alaries to be nothing more than a pretext to attempt to juslif,y the:

otherwise improper conduct.

tr At the hearing, 
'furcino,lic 

teslified that he rvas aware of all actions engaged. in bv l.icul

with respect to Petitioners an.d thrat Licul t,:ngaged in those actions rvit,h Tucinor,,ic's full kno'ivl,edge:

and consent.
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Petitioner"s.

39. As previouslrr noted, in lvlay 2019. three (3') months after Petitioners corntnenced

the second "books and records" procecdinq. Respon<ients reisponded by commencing an action

against Petit ioners'wives; and daugltters in this court under Inclex No. 1543812019 (Co6en, J.)

asserting the same claims o{'' looljLr:Lg, thcft, etc. as to 5r.)r50 (Sc'ut'eila') agairrst Petitioners' u,irres an,C

daughters; these clairns being thr:' r;ame clairns Respondents asserterJ in their counterclaims ag;ainsrt

Petitioners in the Federal Ac,tion.2{ On its lbce, there can be no rjoubt as to Respondent:;' retr1lin1o.,

motive in filing the "wives andl claught,:r"s" action given Restrlondents' prior oppress;ive conduct

toward Peti t i  oners.'r i

'10. Srhile I conclude that f{espondents breached their fidur:iarl.duties to PetiLtioneris

and engaged in oppresive conduct towarcl thern" I conclude that Petitioners did not estab'lishL that

Respondents'othern'ise en[]aged in "i l legalit l '" or "1iaud".r6 At the hearing, Petit iorrers cler,oted

much attention on Delntonico ls Jloor reccrrcl and bookkeepin-9 practices whictr they argue require an

inf-erence o1' Rcspondents' "lar,i:enous ilnd liaudulent intent.'' V/hile Delmonico'J recc,rd ancl

bookkeeping practices \,vere undeniably'antiquatecl ancl, in some instimces" non-existent,, thjs frrrct in

24 This'owives rrncl dlauglhters" action was fi lecl a monthr afterrJustice Schecter's l\Xrri l  16.

2019 orderin Petitioners'ser:ond "books and records" procec'ding directin5; Ilespondents to provicli:

Petitioners with DelmoniCro',r "Pt.)S" data.

t) I also note that Respondents'Flattern o1'oppressive conduct toward Petit ioners; ,;:al ls irt

question Resporrdents' mol.ive in sr:ekin g liquitlation ol' I)elnnn,ico's in this proceeding, parti,cularly

given the restanrant's profitabilitv up to 2019. In my vier.v. seeking liquidation of Delmon,:ir,r',s' it;

consistent with Respondents' att itude that i1'Itespondernts cannot obtain complete: conlrcll o.[

Delmonico's. then nclbodl'gets it. -- irrcltrdinE Petit ioners.

26 With respect to "'illegality" an,.l "fraud". these are "firmiliar words that are comlnonly

understood at la.w." Lfutler q/ K(,'t01p, 64 N.\'.2d aL] l,
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and of itself'does not warant a conclus;ion that Responcients enga.g;ed in illegality or frau6 in the:

operation and managenrent of'[)t:lntonic:o,lr. 
'['he 

l'ecorcl in this case is incontrr:v'erlible that Sc,akttttt's:

record and bookkeeping practicets were ntaintained in identical far;hion as Delmonicr.t',r fcrr rrnan).

years, and that lletitioners never ,:omplainecl about the manner in which Responclents r.rpera.ted and

managed 'Scale,tlu unti l  the parl ies'djsputes regarding Delmonic:tt r; began to surface in 2013

+1 . F'urther, Petirrioners' cluim that Respondents engalged in a panoply of fraudulerr(

conduct tct siphon ofl'some: ll42 million fiorn Delnronico's was nrot proved. In his report. Petitioners'

expert, GaribalJi, identif ied eight (8) arc:as o1'allegecl f inancial rnisconduct by'Respondent:;:

PX 78. I conclude that six ((t) of the areas identiljed b1' Garitraldi (\/endor Payments ancl

Unexplained Increased Vendor IJxpenses, C ash 
'f 

ips. \{iscellanr-or.ls I)isbursetnents, "Negativt: Ilale"

Transactions" and POS Destrucl ion) are not established by adeqr-rate proc'f-.r7

2t As pr,3vioush,' nclted,

and then eliminated (as rvell

I have concluded that l)etitioners;' salaries \r/ere impropt,:rly reduced

arsr distributions) and that Respond(:nt's salaries were improperllr

- 2 1 -

Damage Item l\mount ($)

Excess Compensati on ll-eceived

by Licul and 
'furcinovic

1 ,718,7  50

Unpaid and Unaccounterl for Distribrrtions 1,081' ,60rJ

"Negative Sale" T'r'ansactions 1 ,328 ,686

Unexplained Increasecl'Vend.c'r Expe'nses 1,201),00( l

M i scell aneous Dirsbursu:nent s 2,00(J,00(l

POS I)estruction 75,000

Clash T'ips 1i3,738.98I

Vendor Pavnrenls :11.000.000

TOTAI-, t]21143,1;|17
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42. As to Llne:xplained Incre-ased Vendor Fr,xpen:;es ($ 1.200,000) ancl V,:n<lor

Payments ($21.,000,00()). tj;11i6erlCi concedes in tliis reporr that thesc itemi; are only ,,estimretes,, 
ancl

not speci f jc detenninal iorrs.  PX 
'78, 

p.  t  1;  RX 17. pp. l2-15.

43. As to Cersh T'ips ($ t:.738.980 .97), Ciaribaldi sirritarly concedes in hLis report thar

"it is virtually impossible to deterrnine, vvith<tut further investigatiorr, the rnagnitude of'the lpss that

may be associated 'uvith this." PX 78, p. t2. Rechtmalt, ol1 the <tther' lhand, showed in his Ar.rggst !i"

2020 report that while l-icrul's practice o1'clistributing customer tips to reslaurant emplol,ess in cash

"lackstransparetcy" and is not alrpropriate. the practice was nevertheless "compliant," P)r( '/4,p.

6. I also note that the antount r:rIthe c,:ish tips paid to Delntonic(, 
',r 

waiters, busboys. etc. on an

annual basis is not out clf Iine wit]h De lnrrsni(io'J' gross revenues I'br each year as shown belol'n,:

RX 17,  p .  18 .

,+4. As to MiLscellcaneous Disburseme nts (52,024,,415.15) 'which covered th.e scven-

frrr t h.,ose danrages are set forth hererLn.

1 ' )

Cash'I ' ip Chr:cks ($) Gross Revenues ($) olt of Gross R€:venues

201 1 1 ,039 ,45 ;5 5 .698.692 l 8

2012 I  ,205,73 8 5,896.3106 2A

20t3 |  , r64, | i ' ,7 6.655.852 1 7

2014 | ,424,7 8,'.2 6^972.7E6 20

2 0 r 5 | ,426,9c.,t6 7 .312 .8 i s 20

201 6 I  ,51 1 .69r t i 8.290,6 58 1 8

2 0 t 7 I  ,560,5912 c )  ?1 i  1 r1o. , - " - ' ' " " . - 1'7

2 0 1 8 | ,,870,741:,.) q 7 3 \ ) \ 4 l 9

2019 I  ,950.1  4  7 l ( ) , 355 ,140 l ( )

increased. My calculationLs
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plus pericld 2013 -2()2('),1 re:vier,vr.:d Ciaribalcli 's schechrle o1'these dir;bursements (PX 78, Sr:hedu1e:

D, pp. 56-66) and, based urpon ntv work as 
-[emporarv 

Receir,'er rsin;e April 2020, observed that alI

of these payments \vere to legititnate vendors lbr reasonable charges. Indeed, nearly hllf of the:

identified disbu.rsements were inr ;raymerrt of'legat fbe s incurred by Or:inomled in defense of va.riou.s;

lawsuits, including labor cases ir.nd Irederal I 'rademark registrertion cases. RX 17,p. )15.

45. As to "lr legalive Sales' ' ' l  ransactions ($1,328,6815), Garibaldi 's conr:; lusicnr; ( lr)(

78, 10-1 1 ) relied entirely on the report by llobb z\rent ("Arent") o1'Pri.nceton Valuation Cirgurp ,Cated

September 28, 201(t subrnitted l ly Peti l ioners in the Federal District Court action. PX 42.2'8 ln

essence, Garibaldi acloptecl ,,\rent''s repol"t as his own rvithout conducting an independent, in-tleptJh

analysis clf the opinions and conr:lusiorrs ol ' l 'ered by',Arent in his re:port, I 'X, p. 10-11. 
' \Mhile 

I

received Arent's repot't intrr evidence,'the inabil i t l  to examine the actual preparer cif ' the r,epofi

rendered Arent's reporl (and thus Garil laldi 's opinions) of l imited evi<Jentiary valuc in this

proceeding.  RX 17,  pp.  1C)-11.

,16. As to POS t)e:struction ('$75.000). Garibaldi concedecl during this t.estirnony at

the hearing that this damage asseis,sment il; an estinrate onll'and r-lot c<lncrete prove of actual damages

sustained. PX 
' i  

8, p. 12; Fi,X 17 . 'pt. 16.2e

,+7. Finall1,, ther,.: '!V&s rlc suf ficient proof offerecl b''r Petitioners at the hearing; that

Respondents dirrertecl Deltru,tnico'ri monics to other businesses as al|:ged by I'}etitioners at 'l]fl 30-3 1,

28 Arent did not testify' at the heerringl having died several yoars ago.

'u The other "damage" iterns set lbrlit in Garibaldi's report ('sales tax penalties., accc,urrtirrg

inegularities, failure to inr,,estigarte, books ancl records of the business, and darnages due to lar;k of

internal controlsr) are reibrrecl to by Garibrlldi as "not yet determined.'' PX 78, pp. 1 3-14.,18; lU( 17,

pp. 18-20.
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48-49 of their Amended Petit ir:n/Corrrplarnt irr this proceecling (PX 57,), or that Respgnden.ts

absconded with' FEN'IA disarster re jlief'luncls w'hich the restaurant rece,i'v'ec1 following F{urricane Sand1,

as alleged by Petit ioners zrt T 33 r:,f thetr Amencled Petit ion,/Compll int (PX 57).

DAMI( ;Fl cA|-ctu LATIONS

48' Sttl'a,,ie,s'. I calculate that the totill clamages attributable to the:

reduction/termination of Pe:titioners' salarie's b,l' Responclents ancl the excessive salaries ti;rken by

Respondents ztt the same tinre is S;2,662,496. .As to the <lamages attributable, to the

reduction/termination of Pet:it ioners' salaries fiom 2()15 through 2019,1took 2014 -- rvhen the

parties while jousting were not ysf in a ful.t-blown knife-fight -- 1sr a bzrse year, for which [-icul

received an annual salar l 'of ,$1116,000 and' I 'urcinovic.  I rerclo and r3mer each received $,29.500.

Going forward. I pr<lvided for ntodest, emnual percenlager increaser; {br each rndividui,rls' sslaries.

Therefore. the total amount of'da.mages attributable to I'}etitioners' reduction/termination o1'sralarie:s

is $844'528. The calculatiions ane set lbrth in Schedulc B annexed hereto.'rt)

tI9. As to the exc,,:ssir, 'e salaries taken by Respondents from 2015 througtr:2019, I

calculated the salaries they shoulLc[ have received using their 2014 salaries as a base year ond cygaitt

providing for modest. atrnual perccntage increases as w'as done ltrr Petitionerstr. calculated the elicess

based on the difference bi:t,ween 1:he amorurt Respondents acttrally receivecl and the amount they

30 The total salariers Petitioners should have rece ived lbr 20 1.5-201 9 was 5422.264 each or

a total  of  $844,528.

3r In cal,:ulating Ri:sponclents' salarii:s in this f''ashion rather than using industry stirldards,

particularly fbr [,icul, I proceedecl on the prrernise that il'none o1'the disputes betlveen Petitionersi ancl

Respondents had arisen duning Zt::t13-rOl,l and the parties were conducting business "as usuatl," the:

parties would hrave agreed to moclest, annual percentage increases 1.c'their annual salaries encl not

substantial perc,ontage i ncreases.
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should have be'en paid. The tota.[ remount r.rf'clanrages attribtrtable to Fi.esponclents' excessive saLlarii:l;

is $1,817,968.32 The calculatiotts; for this artrount are set forth in Schedule B annexecl hereto,

50. Dis'tributions, I calculate the darrrages attributable to Petitioners' not re:ce ivinpl

any distributionLs fiom 2015 thror-riEh 201() is $l ,82I,252.r 
'fhe 

calgurlations fcrr this announl are set

forth in Schedule B arutexecl herr:lo. In 1le:rfirrrning these calculations, I took the amorints s;et forth

in Ocinomled's Schedule K-1rs lbr Petit ioners in l ine item "1" under Part III thereol'entit led

"Ordinary' business income" for the peric'd 201 5 through 201 9. IrX 3 5, 41 , 14,49; Relbree lE,xhibjLt

rc. r  r r  34

R Ii (lo N![!IJ{DA_[ r O N S

:i 1. Equiluble Di,:;solutiort. Ilased upon the totalitl, ,r1'- circumstances. I recomlnenrl

that the relief sought by Petirtioners in this proceeding -- equitable dissolution -- shoulcl be p;ranted.

but that Ocinomled,;hould not be dissolvecl nor shorid Delmonico 'ri be liclr.ridated. Irr subrnitting

this recommendation. I took into account live (.5) consiclerations':.firs,r, the onlv issue the parrties havt:

been able to agree upon iLn this; lrroceerJing is that going fbnvard there is no basis upon u,hich

Petitioners and llespondents can r-rperute rl)cinornled together. 
'['hus, 

er complete "divorr::e" betlveen

32 The total amount o1'e>rcessive salarv receivecl by Licul \ /as 5914,482 while ttre total
amount of'ercessive salarlr recei' l ,r;d by l|urcinovic rvas $903,486. lbr the sum of $1,817,9t68,

33 [ consider 201 5-'2019 1r:r be the relevant period 1br the calculation of- these clamages

inasmuch as Re,spondents'' lailure/relirsurI to actuallv pay' Petitioner"s the distributions was part of'
Respondents' overall oppressivc condurt tor.l'ard Petitioners tlo lc,rce a "buy'-out." In erddition,

Respondents essentially'ma<Je a ":;tatemcnt" to the III.S in Ocinomle,J's terx returns for the se )/ear:;
that Petitioners \vere being paid distributions. l{aving rnade this nepre:sentation in a Federal tax lilinp;

and bearing in nrind that false stzrtements in tr Federal tar f i l ing is a crime. Respondenls are bouncl

by their "statements" attd s;hould kre held liable ftrr pay'nrent o1'the clistributions to Petitiorre,rs,

34 The total amounLt of urnpaid distributions lbr Petit ionr:rs for 2015 through 2r119 w'zrs

$910,626 each or a total  o1'$ 1 ,B: l  t  ,252.
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Petitioners and Respondents is requirccl '.st:t:ortcl. Delmonico',s' shoulcl not be liquidatecl. C)pened i'

1837 as a small shop selling pastries, llne cotfce ernd chocolates" bonbons, wiles. liquors an6 FIavanL*

cigars, Dttlmon,ico'!; is an i:crrnic and, until the COVID pandemic. ir rllccess{ul restaurant w,lren intcr

the history of New York Citi'; lh',ird, based on the report o1'resla.urant consultant, Kate F,dwar:r1ri (p)X.

79), Delmonicct 's'-- 
whell r,eoP€:tred at the appropriale time -- oan lle successlul, parlir;ularly if the:

other, innovativ'e revenlte stt'eam concepts identified in Ms. Ildr,r,arcls' reporl are pursuecl. JVIc,re over.

the probabil i ty of Delmonico'.r breing all le to reopen is all the more l ikely given the larrdlorcl 's

apparent rvillin.gness to ofler Ocinomled a rernevval lease for its ltremises as set fbrth in anL e-mail

dated June 23,2020 by the lancllord's rt.:prese'ntative. Scott Klatsk'y of Tinte l iquit ies Inc., t9'fh,e

Clarkes'  Group t .LCl 's C[]Cl,  Phi l l ip Scc,t l i  ( , .Scott i " ) :

I had presented to the current operalor, renewal terms fbr the
Delmonicos, baseil upon 6.500 s/f on the ground. 6.278 s,/t ' in the
lower levell, with the cxisting lease erpiring on 12t3112022. I had

6;iven them an asking rernt ()lt a rener,val lvith nor free: rent at tl90 psf
lbr the ground floor and li-15 psl'lbr the lower ller,,el space, f'or a 12

)/ear term 'w:ith 3 9,16 increasc' per annlun along with their o/o of the
increase in real es,rfate taxes over a then-current base 'vear. Petitioner
- r  r  1 5
/ ) . " - :

.fourth, Petitioners have r€p€olar,lll,state,J in this procerc:ding their desire to reopen De,l'mont'co',t,,3'i

In this regard, Petitioners called Sicotti as a rry.itness ert the hearing'w'ho testified, inter ulia, of his;

company's interr:st and desi.re to reopert Del'moni(:o's' r'n'ith Petitioners' involl,elnent3T;an<lJifth', g,iverr

i) "Petit ioner___" re.fers t<l Petit i t)ners'hearing exhibit 'which. was not pre-marl<ed.

'u Convtlrsell,. at various points cluring this proceeding Respondents have unequir,'or:ally'

stated to the Cor:rt that they do nott wish lc, be involved in operating the restaurant any longer and'
in fact,, want Delmonico's liquidated.

37 Petitioners als<l havc receiv,:cl a proposal fiorn anoth.er restaurant operator, CiL0\!'

Restaurant Gror-rp, to reop e:n Delntonico '.s' 
. P,X 8 1 .
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Respondents' misconduct. equity matrdate:s awarcling complet-e, possession and contr6l gX'

Delmonic'o's tc, Petitioners, and not Responclents.

52. lluluatio'n of Oc:inom,le,]. "\/aluation of closely held corporations is not an exacl

science, and it is the particular f itcts anci circumstance:s o1'each citse that r,vill dictatc the rers;ult.' '

Giaimo Vitale,l01 A.D.3d :i23,524 (,1" Dept. 2012). When a truy-out is compelled, the Court may

value the corprslaliot "as an ongoing business, rather than as a business in the process o,l'

liquidation." In the ilfatter oJ'the Dis'solulir,,n o.f JVorth Star E,lec'tnctr ()ontrcrr:ting - A'. l. C. Corp..

174 A.D.2d37' .1,371(1" Dept.  1991).  
' l 'he 

Clourt  nray properly use the clate of  the dissolut . ion lbr

purposes of valuation. ,Seet fiexter y. Kimmclntun, Sexter, IVurm.,flush r& Leilnt:r,43 A.D.3d790.,79.3

(1" Dept .2007 . Jennings, thLe bursiness v:lluation specialist I retainecl to assist me in the recei'ver:ship

of Ocinomled, opines in his repo,rt that ttre l 'alue of'Ocinomled on an on-going conoerrr bas;is is

$5,100,000. PX 72.\8 As prerziously' notecl, I retained Jennings in my capacity as; Temp,rlrary

Receiver to provide a I'aluation of Del,nnni(:o',s. I consider.lennings' analysis to be prudenl. anrd

persuasive and his valual. ion o1'Ocinornlecl at $5,100.000 stroulcl be adopted.3e Basecl on this

valuation . a 50('/o interest in Ocinomled is u''orth $2.5 50.000.

38 "Basr:d on the infbrmation colle'cted and iinal,vzed. as prc)sented in the Valu,irtion R,epofi

that follorvs, it is our opinion that the [rair Market Value of a 1()0?6 interest in Ocinoml,ed, Ll.d as o{'

June 30,2020 on a control and rnarketable basis is in the amounl of Five Nlillion Crne Hundre,J

Thousand Dol lars ($5.100.000). ' "  PX 7:2.

3e Asol ' theclateof . lennirrgs'report  (Jr ,r l ,v31.2020) '  h is opr inion took into account the

uncertainty resulting fronrL the current hcalth situaticln in ariving at his valuation: "The res;taureu:Lt

has been closecll since March l8, .1020 vlith governntent announce'r:Ir3nt of r,r'hen indoor dininlr; can

occur through the Valuation Datc. The re:staurant does not ha'u'e the capacity to offer outdoor seartinEl.

the only permitted cliningl in the Citl' of'New York at the Valuation Date. In the meantimg:, the

restaurant's expenses continue. \Me assign a risk I-actor r>f 2o/c: refle,:ting this uncertain dal.e'ivhen

indoor dining can begin." I>X7'.2,,pp. 3-4.

1' l
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53. Atll'ttsl,ment,g ,:r,nd S'rtrc'tirut"ges' ,4guirt.s'l Rt:s2sontle,q,t,\'' 5()94 ()wnershtip Int€r,ss't crf-

Delmonico"t- Once an initieL[ valuat.ion of the c:orporation is determined, "allegationLs c,1'

misconduct," r,vhich'uare relevant iI'any allegecl rnisc,onduct byr those in control of the corporiation

has had an adverse impaot upon the corporlltion's vahle" ma),be r:onsidered. See e.i;i., M'ut[er otJl

lularkham v. E,xterior Deli,te, Int:., 14 Vlisc.3d 910. 91 5 (Strp. (1t., Bronx Co. 2006). "[,{]ny

adjustment or surcharge fbund to be allpropriate" ntay' be applierJ. including but not lin:Lit,,:d tr:r

adjustments and surchttrges basrld upon " a f.rnding of il'ill{ul or rec}lless dissipation ortransler of'

assets or corporate prollerty wittrout adequate cotnpensation therefcrr," or "the receipt ,of exces;siv,:

compensation by a shareholder/d:irector." ,/c/. ,\s calculated abol'e, the total damages sustaincd b.y

Petitioners as et result o1'the recluctiorr."terrnination o1'their salaries by Respondents, exr;ers;sive

salaries taken b), Respondenl.s, arrcl Petitic,ners' failure'to receive distrilbutions of Delmonico t'profitrs

is $4,483,748 (Lrnpaid Szrlariesr'f ixcessive Salaries: 52,662,196; l) istributions: $1,821,11!)2'1. I

recommend that this amount o1' $4,48-1,,748 be charged as a surcharge against Responrdr:nts'

collective 50o/o interest in Delmt)nico',\'.

:;4. O./J,\et. 11'acceptcd bl' tl're Coutt. a total surcharge against Respornd,i:nts'

collective 50o/o interest in Delrnonic'o 
',1 

in the amount of'$4,483,'748 would completelly'crffset

Respondent's 50% interest and result in a clef iciency o1'$1,933,748.1" As of the date of this l{eport.

the balance in Ocinomlecl's main ope:rating bank account r'viLth Etank tJnited is $1,893 -\'9-,t.41.

Ocinomled has a second banl< account r,r'ith Bank t,nited which has a current balance of $ 197,r:)J6.79.

o0 As previously noted, l['uLrcinovic testilled that he r,l'as av,lare of all actions engirgr.:d irt

b1' Licul rvith respect to Petitiorre)rs ancl that t-icul engaged in thos,: actions w'ith TucjLnovic'r; firll

knowledge and rootseht. Accorclingl) '. 
-f 

urcinovic's culpabil i t l 'should be'Joint and st,:vera[" with

Licul .

-2u-
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In addition. the current bal.arnce in Ocinonrled's bank account w'ith Signature Bank is approx.inratell,

$750,000.4r Peti t ioners' 10001, ownership inte'rest of Ocinornled 'would include ov/nershipr ancl

control o1-the monies in ther;e accounts v,'trich is rnore than enough to perform :necessarv repairs an4

renovations to reopen Delmon',ico's'arrd sustain the restauri lnt 's operations unti l  i t  gel"s fully

operational. I r,gcomntend, there:fbre, that the ntonies in these bank accounts be deeme,d to "'cover"'

the $ 1,933,7 48 def ic iencv.a: l

55. Ocinomletl ,t,etase Obligutiorts/Lic:ul's Pers'onal '(iuaranty': Licul is ? pe1;5;onerl

guarantorol 'Or;itronrled'S c:s11sp1 lease obligations rvhich is t<t exlt ire December31,2022, rOnce

Petitioners take possessionL aLnd control o1'(.)cinrtmled. if the conrpany defaults in paymt;nt o1'any of'

its rent and additional rent ollligations to r:he landlord ancl etn action an,C/or proceeding is colrrrrlorc€rj

by the landlord for recovcry' of sa.me and l-icul is named a part)' defendant in such action and/'or

proceeding, I recommend thrat l.icul have riglrts of indenrnification against Petitioners personally in

the event.judgnrent is entered against Licul.

:i6. 
'l 'a"r 

Liahilititts: I re'r:onrmencl that Respondents Licul ancl Turcinovic rematn

liable for any ta;< liabilites timpos,ecl by'an'v go\/ernmental tax authority on Ocinomled, if any, through

the calendar year 2019

:i7 . ll,[is'cel/une(),t,t,t". W'hen Petitioners assume possession o1'Ocinomel<J:

it. Responclents sr,h,culd tuLrn over all ke.vs lbr the reslerurant premises to Pel.itiol:lers;

lr. Responrlents' health insurance coverage vitt Ocinomled should be termirtated;

1r The fundsinthis account consisto1'loan proceeclt; l ic,rn the CARES ActF'arychecl<

Protection Program in ttre original amount rtf $1.033,387 and lclzrn prc,ceeds liorn the Snrall Busi:ness

Administration in the orisirral arnount o |. $ I 19.900.

42 Ocin,rmled is current in the pttl,ment of its ongoing expenses.

29-
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c. All car leases tirr Respondents via Ocinomled shc'uld be terminatecl; ancl

d. All creclil. car,Js; for ftcsponclents lia Ocinomled should be terminated.

58. Peti l iont:rs' '  l?equesl_lbr u "ltful l .,1c'countirg". Finally, Petit ionersr'requer;t l 'c,r,

a "full accounl.ing" should be clrenied. Since the inception of nr,/ receivership in Aprit :11020.

Petitioners have been provid"ed access tcl all ol'(Jcinomled's flnerncial books and record:; whi6:h were

recoverable and have had arnple opportunitr to har,'e those records reviewecl and analyz.ed try their

own expert. Garribalcli, arrd Rechtrnan ar; rve'll. (ionsequentll'. dire;t"ing llespondents to prrr:l,ide a

"1u11 accountin;q" is, in my opinrLon. pointless at this tin-re. Moreo€)\'er, as should be erpparenl., the

fbregoing reconlmendations woulcl etlbcluate: a full and complete "divorce" between Petitic,rrer:; anrJ

Respondents as to Ocinomled, so [hat at l,:ast lv'ith regard tr> Delrnonic,:t 
's 

both sides can go their ow]:]

ways without the need fbr lLrrther liLtigation, As has been said: "A maxim of ecluiry that once inr,,,cked

successfully, eqluity'u' i [1, futly and with l 'rnalitv. resolve thc dispute: lbetw-een the parties."

Dated: New York, New Yor:k

October 26.2020

Christ

-30-
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Schedule A

lDeposition'l 'ranscripts and Expert
.Reports Received Into Eviclence

I'etitioners' Exh ibits

Descriplion Exhibit Number

Report of Rollb Arent of,Princeton Valuation pX 42
Group dated liepternller 2lB, 20lt(t

Report of Scott Gibbs o1'Irmpire Disco\,,ery pX dl
dated December 11i ,2020

Report of Kerrin Jennings of J[]'V Valuation pX 72
dated June 30,2020

Report of Yigal RechtmanL o f IiISZ f:'orsenic pX 7 4
Associates dated August 3,20:10

Reports of'Michael J. Gariibalcli of ciaribaldi px 78 and g0

Group dated Septernber 2ll ,20|20 and
September 30, 2020

Report of Kate Edr,vards of'Kate Edwards & pX 79
Company dated September ?3 . 2"020

Deposition Branko Turcinovic: . lune lt:t,2016 pX 83

Deposition of Carin Sarafian: . lune 16. 2()16 PX 84

Deposition of C'orrado Golglia: .luly 25 ., 2016 PX 8 5

Deposition of Dennis'furcinor, ' ic: July 8. PX 8(i
2016

Deposit ion of  Mi lan l - icul :  Aug5ust 13,2016

Deposition of Anthony Antonello: Junc 27.

2016

Deposition of Milan l,icul: SeJrtember ,4. 2t:129

PX 87

PX It8

PX I]9

-t-
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Responde nts' Ex h ibits

Description I xhibit Number

Deposition otf Ferclo Grguuev: September 4. RX 1 3
2020

Deposition ol Yigal Rechtman of RSZ: RX 16
Forseni,o Associates: August 2ll ,2020

Reports of Juli Saitz of ,Ankuru consulting Fx 17 ancl 18
Group, LLC dated Septe:mber .2 I ,202(,) and
September 30, 2020

.Refetree's Exhibits

Description

Depositrion of' Kevin Jennings o f JB V
Valuation: August 28, 20210

Exhibi t  Number

_)_
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Schedule B

tJnpaicl Salaries

Ferdo

2015 20r6 20r7 201 8 2019 I'otals

Paid 25.500 2s.500

Shoulld

Have

Been Paid

82.293
(+3.50%) r

i3:5,368

("+-: i ,7 5%)
88 ,890

(.+-rl. 1301,)

93,2:.23
(+4.88%,)

98 .001
r i+5 .13%)

447,764

Under

Paid

56,7 g3 B:i ,36u 88.890 9.\ .223 98,001 422,2'64

Omer

2015 2;016 2017 201 8 2019 Totalls

Paid 25.500 25,"500

Should

Have

Been Paid

82.283
(+3.s0%)

i l i j ; ,368

(1 ' . \ . 7  5%)

88,890
(.+4.130,6)

93.223
(+4.889/o)

98 ,001
(+s.13%)

447.7t14

Under

Paid

56,7 83 i : i5;.368 88,890 93.223 98,001 122,264

PX 35, 41,44,,19: Referee Fixhibi i t  "2"

' l .J.S. Frime rate M,edian (annual).

- l -
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PX 35, 41, 44,49; Referee .Frxhjbi t  "2"

PX 3 5 ,47,44, , {9 ;  Referee l lxh i l l i t  "2"

Elxcessive Salaries

Licul

T'urcinovic

tlnpaid Distributions

2015 2016 2017 2018 2019 1'otaLls

Paid 155.C)00 1t i2,000 341,500 4l t r .000 41 6,000 1 , 5  1  1 , 5 0 0

Should

Have

Been Paid

109 .710
(+3 s0%)

I  13 ,924
(.1 :\.7 5o/'o)

l  l  t t ,5 l  g

(+4 "13"h)

724,:29',7

(+4 8801,)

130,667
(+ 5.  I  3%)

597,01  g

Over Paid 45.2e0 tiil,l76 223.981 291,',70:i 285.333 914,492

2015 2016 21,117 201 8 2019 Tortals

Paid 129,000 156,000 312,25(l 377,00Ct 37 7 ,000 1,351 , :1.5( l

Should

Haver

Been Paid

82,293
(+3.50%)

t i5,3 6g
(*'."\,7 59,6)

88 .890
(+4.139/o)

93.223
( f4.8iB%)

98,001
(+5.13%)

447,,7t54

Over Paid 46.719 ",t0,632 223.360 283,-,t77 278,999 903,,496

20r5 20r6 2017 2018 2019 Tol;als

Ferdor 63  ̂220 2t"t'7 ,811 112,606 25 8.5;84 2:i8,405 910,6ia6

Omer 63,220 20 '7 ,81  I |  42.606 25 8,5;84 23 8"405 910,6i1,6
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