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PRELIMINARY STATEMENT 

Defendants-Appellants, Brown Chiari LLP and Donald P. Chiari 

("defendants"), by their attorneys, Rupp Baase Pfalzgraf Cunningham LLC, submit 

this brief in support of their appeal from the Decision and Order of the 

Hon. Timothy J. Walker, J.C.C granted and entered in the Erie County Clerk's 

Office on September 13, 2019 ("Decision and Order"). Justice Walker's Decision 

and Order declared that plaintiff was an equity partner of Brown Chiari LLP as of 

the date of his resignation from the firm on January 8, 2016. 

Defendants also submit this brief in support of their appeal from the 

Decision and Order of Justice Walker granted and entered on October 15, 2019 

("Second Decision and Order"). The Second Decision and Order declared, inter 

alia, that Brown Chiari LLP was dissolved, effective January 8, 2016, upon 

plaintiff's resignation from the firm. Defendants appeal only from that part of the 

Second Decision and Order. 

STATEMENT OF QUESTION PRESENTED 

1. Can plaintiff be declared an owner of a law firm when he swore 

under oath under multiple occasions that he was not an owner of the firm and 

unambiguously declared that he did not intend to be one? 

Answer of the trial court: Yes. 
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PROCEDURAL HISTORY 

Plaintiff Samuel J. Capizzi ("Capizzi") commenced this action by 

filing his summons and complaint dated September 13, 2016. (R. ii). Plaintiff is 

an attorney who formerly worked at Brown Chiari LLP and voluntarily left the 

firm on January 8, 2016. (R. 3442). Upon his resignation and again in his 

complaint, plaintiff contended that he was an equity partner entitled to an 

accounting and that the partnership should be dissolved. (R. 3438). As alternative 

relief, plaintiff claims to have been undercompensated for the years 2014 and 

2015, contending that he "was a partner who was entitled to 20% of the profits," 

and that he received less than 20% of the profits in both 2014 and 2015. (R. 3445). 

Defendants joined issue on November 11, 2016. (R. ii). Defendants 

denied that plaintiff ever was an equity partner of their law firm or that he had a 

guaranteed 20% interest in firm profits. (R. 3452). While the pleadings contain 

other claims, including four counterclaims, the trial court bifurcated the issues and 

ordered a trial solely on plaintiff's two claims. (R. 6056). A bench trial occurred 

over 19 staggered days from May 29, 2018 to May 29, 2019. (R. 29, 3228). 

Ultimately, on September 13, 2019, the court "ordered and declared that, as of the 

date of his resignation from Brown Chiari LLP on January 8, 2016, Plaintiff, 

Samuel J. Capizzi, was an equity partner in the Brown Chiari LLP law firm." 

(R. 18). Defendants then appealed the Decision and Order to this Court. (R. 1). 
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On September 20, 2019, plaintiff made a post-trial motion for 

summary judgment seeking a declaration that Brown Chiari LLP was dissolved, 

effective January 8, 2016, upon plaintiff's resignation from the firm. (R. 6039). 

The court granted plaintiff's motion on October 15, 2019, and defendants have 

appealed that determination, as well ( collectively referred to herein as "Decisions 

and Orders"). (R. 21, 24). 

STATE:MENT OF FACTS 

This case concerns the business relationship between and among three 

individuals: James E. Brown ("Brown"), Donald P. Chiari ("Chiari"), and Capizzi. 

The agreement between them was that Brown and Chiari owned the law firm and 

the three of them would share in the net distributable income pursuant to a 

percentage determined by Brown and Chiari. Capizzi was only an income partner. 

Brown initiated their relationship in 1989 when he hired Capizzi 

directly out of law school, before Capizzi even was admitted to practice law. 

(R. 913). Brown took Capizzi under his wing, taught him nearly everything he 

knew, and mentored him in the practice for 28 years. (R. 913-14). 

Brown recruited Chiarito join his law practice in 1997. (R. 2725). 

Unlike Capizzi, Chiari already was an equity partner at another firm before he 

began working with Brown. (R. 119, 2716-23). Chiari brought approximately 
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30 substantial cases with him when he joined Brown, who already had a busy 

practice of his own with hundreds of files. (R. 2730). Chiari achieved significant 

results in his cases after joining the firm, and in 1999, Brown approached Chiari 

and proposed that he become an equal (50-50) participant and owner in the law 

firm. Chiari promptly agreed. (R. 2739-41). 

In 2004, the official name of the firm was Brown Chiari Capizzi & 

Frascogna, LLP; later, a d/b/a was filed and the firm began doing business simply 

as Brown Chiari. (R. 3395). The fourth-named individual, Frank Frascogna 

("Frascogna"), eventually left the firm and commenced a lawsuit ("the Frascogna 

case" or Frascogna) seeking to be declared an equity partner. (R. 3395-96). 

During the Frascogna case, Capizzi vigorously opposed Frascogna' s 

claims, and on three separate occasions repeatedly swore that he did not view 

himself as an equity partner or an owner of any of the assets of the law firm. 

(R. 5431, 5434-35, 5439, 5442-43, 5477). Capizzi testified that he was an income 

partner only, that his share of the income was not guaranteed, and that Brown and 

Chiari were equal partners who solely determined if firm income should be 

distributed, and in what amounts. (R. 5431, 5434, 5485). Brown, Chiari, and 

Capizzi all testified consistently as to these issues. (R. 5509, 5540-43, 5601, 

5624-25). 

- 4 -



In the Frascogna case, the trial court (Hon. Eugene M. Fahey, JSC) 

analyzed only the question of Frascogna's status as an equity partner from the 

time Frascogna joining the firm in 1997 through the date of his departure on 

April 21, 2004. (R. 3395). Significantly, however, when questioned under oath in 

that lawsuit, Capizzi repeatedly confirmed that his status as an income partner only 

continued following Frascogna's departure. (R. 5434, 5476-77). Specifically, 

Capizzi described the post-Frascogna working relationship between himself, 

Brown, and Chiari during a period that is directly relevant to this lawsuit. 

Critically, on December 7, 2005, at his deposition in the 

Frascogna case, Capizzi testified as follows: "I'm a partner in the income of the 

firm. And no matter how many times you want to say it, that's what it is. That's 

how it worked, and that's how it works today. So I'm a partner in the income of 

the firm, and that's what's being represented." (R. 5434). Later, during the trial of 

the Frascogna case on July 12, 2006, Capizzi again described his business 

relationship with Brown and Chiari: 

Q: And how was it that you were compensated by the 
Brown & Mohun firm (before Mr. Chiari and 
Mr. Frascognajoined)? 

A: Really the same way I'm compensated today, out of 
the net income of the firm, usually at the end of the year, 
there maybe were distributions when the year went out, 
but mostly at the end of the year. 
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Q: Did you have a regular draw during the year? 

A: Yes. 

Q: And at the end of the year would you be paid 
bonuses? 

A: Yes. 

Q: And who would determine the amount of the bonus? 

A: Jim. 

Q: And did that relationship continue for some period of 
time? 

A: Yes. Basically in place today. 

Q: The same deal, if you will? 

A: Yeah, a few things have changed but basically it's the 
same deal. Working and sharing income of the firm, net 
income I guess we would call it. 

(R. 5476-77). Capizzi relatedly testified that he never intended to be an equity 

partner, that Brown and Chiari were the owners of the firm, and he never 

considered himself to be an owner. (R. 5434, 5439, 5435). This testimony 

represents the heart of defendants' appeal- i.e., Capizzi's sworn admissions in 

the Frascogna case describing his relationship with Brown and Chiari in detail, an 

agreement that persisted even after Frascogna' s departure. In the Decision and 
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Order, however, Justice Walker ruled that all of this testimony was "irrelevant." 

(R. 15).1 

In the Decision and Order, Justice Walker based his decision on 

Justice Fahey' s 2006 decision, finding Frascogna to be an equity partner of 

Brown Chiari Capizzi & Frascogna, LLP. (R. 3395-3437). That was the sole issue 

determined in the Frascogna case. It cannot be overstated that in the Frascogna 

case, unlike Capizzi here, Frascogna testified that he viewed himself as an equity 

partner and intended to be one. (R. 3396-3405, 3431). In fact, in the Frascogna 

decision, Justice Fahey noted that only Frascogna and Chiari intended to have 

partner status at the new firm in the way New York State law means partners. 

(R. 3431 ). Frascogna' s status was the sole issue that Justice Fahey decided. The 

court did not determine that Capizzi was an equity partner - an outcome that 

Capizzi not only had rejected, but also acknowledged inpost-decisionfilings was 

not the court's determination. (R. 3436). Ultimately, in 2007, the Frascogna case 

settled with an appeal pending and the parties never reduced the court's decision to 

a judgment. (R. 214, 3498). 

1 Justice Walker's views on the importance of this testimony appear to have changed as the trial 
progressed. During the trial, Justice Walker stated that the only thing that was relevant from the 
Frascogna case was the sworn testimony of Brown, Chiari, and Capizzi: "The Court: What is 
relevant, I do believe, and continue to believe, is what Mr. Capizzi's, Mr. Brown's, Mr. Chiari's 
testimony was, either in deposition form or trial form during the Frascogna trial. .. " (R. 2807). 
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In this case, at his deposition, Capizzi testified as follows with respect 

to the aftermath of the decision in the Frascogna case (sometimes referred to as 

"the Fahey decision"): 

Q: Okay. After the Fahey decision came out did you 
have any discussions with Jim Brown and Don Chiari 
about your status? 

A: We just continued to work the way we worked 
before. 

Q: Did you tell them you thought, by virtue of Judge 
Fahey' s decision, that you were an equity partner? 

A: No, and neither did they tell me what they thought I 
was or was not either. We never discussed it. Just 
continued doing what we were doing. And my role in 
management increased. 

Q: Well, they had your testimony where you said you 
were not an equity partner? 

A: Absolutely. 

Q: Okay. But you didn't send them an email or say I 
wonder if Judge Fahey's Decision makes me a partner, 
what do you guys think? 

A: No. 

(R. 5950-51) (emphasis added). In fact, Capizzi never disavowed or recanted his 

testimony, but rather kept working just as he always had until the day he left 

defendants' law firm. Yet, Capizzi claims in this lawsuit that Brown and Chiari 

somehow should have known that he had morphed into an equity partner in the 
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aftermath of the Frascogna decision despite his testimony to the contrary. 

Specifically, Capizzi testified as follows at his deposition in this case: 

Q: Was it your belief that Mr. Brown and Mr. Chiari 
knew in May and June of 2007 that you were an equity 
partner? 

A: Yes. 

Q: And what was your belief that they knew that? 

A: Our continued carrying on of the business in the 
manner it was carried on while it was Brown Chiari 
Capizzi & Frascogna. The fact that we had changed 
absolutely nothing other than now I was more involved in 
the management and now I was more involved in the 
firm. So we took no steps to undo what Judge Fahey had 
decided. 

(R. 5963). Brown and Chiari testified at the trial in this matter that after the 

Frascogna decision, Capizzi never once told them that he viewed himself as an 

equity partner or an owner of the firm - that is, not until he abruptly left the firm 

on January 8, 2016 by leaving a handwritten note on the desks of Brown and 

Chiari at 5:00 am claiming for the first time ever that he considered himself an 

owner of the firm. (R. 2034, 2803). Thus, it was on the date of his resignation that 

Capizzi first tried to assert an ownership interest using the Frascogna model. One 

problem existed for Capizzi, however, that did not exist with respect to 

Frascogna's claims: Capizzi's prior sworn deposition and trial testimony and an 
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affirmation declaring that he was not an equity partner in defendants' firm and 

never intended to be one. 

Before he decided to leave defendants' law firm, Capizzi's stature at 

the firm was trending down. (R. 1106). Several other attorneys in the firm, 

including Michael Scinta and James Mucklewee, consistently were outperforming 

Capizzi, and Brown and Chiari had increased Scinta's and Mucklewee's annual 

compensation significantly in 2014 and 2015 to levels that exceeded what Capizzi 

was paid. (R. 1106, 5425). Capizzi became unhappy, and rather than capitalize on 

continued support and encouragement from Brown, he instead developed a 

near-sighted, self-interested exit strategy. This shakedown lawsuit is the 

culmination of Capizzi's strategy. Despite never once discussing the Frascogna 

decision with either Brown or Chiari, nor ever once initiating a discussion 

concerning his purported ownership interest in the firm, Capizzi now seeks to 

leverage the Frascogna decision as his golden parachute. 

As the Record below demonstrates, Capizzi's strategy at trial was to 

minimize and elide the elephant in the room: his own prior testimony in the 

Frascogna case. Undoubtedly, Capizzi's counterstatement of facts will attempt to 

rely on the same "indicia" that were presented in the Frascogna case and at the 

trial of this matter as the basis for his claim that he was an equity partner. 
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However, Capizzi' s testimony in the Frascogna case made clear that all of the 

cited indicia was nothing more than paperwork he had agreed to sign, either to 

handle designated administrative functions within the office or for the convenience 

of Mr. Brown, and that those functions were carried out without any belief or 

expectation that they would make him an equity partner. Until this case, Capizzi 

specifically and repeatedly acknowledged that he never intended any of the 

so-called indicia to create an ownership or equity interest in the firm. See Point III, 

infra. As discussed more fully below, this court should find that defendants had a 

right to rely on testimony given by Capizzi, an attorney-at-law and officer of the 

court, who swore repeatedly that he was not an equity partner during the time when 

Frascogna was a member of the firm and subsequent to Frascogna' s departure in 

2004. Capizzi's sworn testimony, and several others writings by him, described 

his true relationship with the firm as it existed in 2005 and 2006, and that 

relationship never changed. Capizzi had the burden of proof at trial to show that 

something- anything-had changed, and he did not do so. Accordingly, this 

Court should determine that the plaintiff was not an equity partner in 

Brown Chiari LLP and reverse the trial court's Decisions and Orders. 

STANDARD OF REVIEW ON APPEAL 

"It is well settled that, on appeal from a judgment following a bench 

trial, this Court may independently consider the probative weight of the evidence 
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and the inferences that may be drawn therefrom, and grant the judgment that we 

deem the facts warrant." Dryden Mut. Ins. Co. v. Goessl, 117 A.D.3d 1512, 1513 

(4thDep't 2014), aff'd, 27 N.Y.3d 1050 (2016). The standard of review on this 

appeal is de novo, and this Court's "scope of review is as broad as that of the trial 

court." Capizola v. Vantage Int'l, Ltd., 2 A.D.3d 843, 844 (2d Dep't 2003); see 

also Kalt v. Ritman, 50 A.D.3d 469,469 (1st Dep't 2008) ("our reach in reviewing 

the evidence in a non jury trial is as broad as that of the trial court"). In conducting 

its de novo review, this Court may defer to the trial court's findings "to the extent 

based on an assessment of credibility." Weiser LLP v. Coopersmith, 74 A.D.3d 

465, 467 (1st Dep't 2010). Here, however, the Decisions and Orders do not tum 

on credibility determinations; indeed, the trial court did not even address the 

numerous inconsistencies in Capizzi's testimony on issues at the heart of this case. 

For this reason, a de novo review applies to the entirety of this appeal. Id. 

ARGUMENT 

POINT I 

CAPIZZI DID NOT AND COULD NOT MEET 
HIS BURDEN OF EST ABLISIDNG THAT HE IS 

AN OWNER OF THE LAW FIRM GIVEN 
HIS PRIOR SWORN TESTIMONY TO THE CONTRARY 

In New York, a party claiming that he is an owner or member of a 

partnership bears the burden of proving that relationship. See, e.g., F & K Supply, 
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Inc. v. Willowbrook Dev. Co., 304 A.D.2d 918 (3d Dep't 2003). In nearly every 

case on record in New York involving law-firm partnership disputes, in the 

absence of a written partnership agreement, courts assess a variety of factors, such 

as the parties' intent, management control, capital contributions, and the sharing of 

profits and losses. See, e.g., Mazur v. Greenberg, 110 A.D.2d 605 (1st Dep't 

1985), aff'd, 66 N.Y.2d 927 (1985); Moses v. Savedoff, 96 A.D.3d 466 (1st Dep't 

2012); D'Esposito v. Gusrae, Kaplan & Bruno PLLC, 44 A.D.3d 512 (1st Dep't 

2007). This case, however, is unlike almost any other on record in New York. 

Indeed, in every other case, except one Court of Appeals decision discussed in 

detail below, it is presumed that the party seeking to be declared an owner actually 

intended to be an owner and never made any sworn admissions to the contrary. 

Here, however, plaintiff's sworn testimony given on this very issue establishes that 

he never was and did not intend to be an owner. This critical fact is dispositive of 

plaintiff's entire case without the need to consider any other factors. See Heye v. 

Tilford, 2 A.D. 346 (1st Dep't 1896), aff'd, 154 N.Y. 757 (1897). 

Heye, to defendants' research, is the only New York case in which 

prior sworn testimony as to intent and ownership existed in a partnership dispute. 

Like this case, Heye involved a partnership dispute between three men: Lawrence, 

Giles, and Marbury. At the time of the lawsuit, Lawrence had died, but his heirs 

claimed that he was "a partner in several firms which had conducted the business 
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under the name of Lawrence, Giles & Co .... " Id. at 348. As in this case, the 

business had "various names" over the years. Id. Further, as in this case, a written 

partnership agreement did not exist. Finally, as in this case, Lawrence gave sworn 

testimony years before the lawsuit in which he stated that he "never had any 

interest" in the partnership. Id. at 352. 

Notwithstanding his prior testimony, Lawrence's heirs commenced 

suit and argued that Lawrence contributed to the capital of the firm, had his own 

account on the books of the firm, was charged with interest on the balance of his 

account, and shared in the profits each year. Id. at 351. In fact, Lawrence was the 

one who decided how to divide the profits each year. The Court of Appeals, 

however, declined to consider any of these "indicia" factors by virtue of 

Lawrence's prior sworn testimony. Indeed, the court elevated Lawrence's prior 

sworn testimony above all other evidence, finding it to be dispositive. 

In reaching its determination, the court made two observations. First, 

it highlighted the important difference in analysis required where a third party 

claims that a partnership exists versus a case where an alleged partner in the 

business claims that a partnership exists: 

[l]t must be recollected that the same rules do not apply 
which are invoked where a third person claims that those 
engaged in a joint adventure are liable as partners. 
Individuals may be charged as partners as to third 
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persons, by voluntarily and knowingly sharing in the 
profits of the business, or holding themselves out as 
partners, and thus inducing a credit on the faith of the 
supposed partnership. Such a liability may be created as 
to third persons by an equitable estoppel. But when it is 
sought to be established on a footing of contract of 
partnership between the parties, an agreement must be 
shown, and it will not be implied from the joint 
ownership of property, nor will the relation arise by 
operation of law. This distinction is well settled, and 
must be carefully borne in mind whenever the question 
arises as to the existence of a partnership. 

Id. at 349 ( citations omitted). Thus, where, as here, an individual is claiming that a 

partnership exists, the partnership relationship must be established by an 

agreement, not implied from circumstances. And in determining where an 

agreement exists, the Court of Appeals held that intent reigns supreme: 

Whenever in an action between two persons alleged to be 
partners, a partnership is sought to be proved, the 
decision of the question depends entirely upon the 
intention of the parties as legally ascertained. That does 
not mean a mere arbitrary intention . . . [U]nless in some 
manner it is found to be the intention of the parties that 
they should become partners, then the partnership cannot 
be said to exist . . . [Indeed,] if by the terms of the 
contract or by other competent evidence it is made to 
appear that the parties had no intention of becoming 
partners between themselves they will be held not to have 
assumed that relation. 

Id. at 349-50 (citations omitted and emphasis added). The court cited numerous 

cases holding that individuals cannot be made to be partners when they do not 
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intend to be partners. Rather, they can "enter into an agreement whereby one of 

them shall participate in the profits arising from the management of particular 

property without his becoming a partner with the others." Id. at 350. The court 

stressed that it must "look at the contract as explained by their own transactions 

and statements, and ascertain whether it was their intention to become partners, if 

the intention cannot be conclusively drawn from the terms of the contract which 

they have made." Id. at 350-51. 

In Heye, the Court of Appeals identified Lawrence's intent 

conclusively from his prior sworn testimony. Specifically, it held that while 

Lawrence's sharing of the profits/losses and business relationship "would probably 

charge him with liabilities" brought by a third party against the business, "it cannot 

be disputed that [Lawrence] never regarded himself as a partner, and whenever he 

was asked about it, so far as appears, denied that the relation existed." Id. at 353. 

In other words, because Lawrence never intended to be an owner, he was not an 

owner, regardless of what the other factors, evidence, or "indicia" seemed to 

suggest. That expressed intention precluded Lawrence's heirs from meeting "the 

burden of proving" that he was a partner. Id. 

Heye' s focus on intent long has guided the outcome of partnership 

disputes in New York; see Hutchinson v. Birdsong, 211 A.D. 316,319 (1st Dep't 
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1925); see also Fullam v. Peterson, 21 N.Y.S.2d 797, 799 (Sup. Ct., N.Y. Co 

1940) ("Intention has been held to be a leading test of partnership"); Madawick 

Contracting Co., v. Travelers Ins. Co., 307 N.Y. 111 (1954) ("The ascertainment 

of the substantial intent of the parties is the fundamental rule in the construction of 

all agreements"). In a 2018 Court of Appeals case, Judge Eugene Fahey reiterated 

the fundamental principle that the New York Partnership statute is a default statute 

that only is applied in the absence of an agreement amongst the partners. 

Justice Fahey further emphasized the importance of intent when analyzing 

partnership disputes: "[W]here an agreement addresses a particular issue, the terms 

of the agreement control, and the rights and obligations of the parties are 

determined by reference to principles of contract law ... No particular magic 

words need be recited, provided that the intent is clear." Congel v. Malfitano, 

31 N.Y. 3d 272, 287 (2018). Heye and other cases make clear that it is the intent 

of the partner that determines the nature of their relationship to each other. A 

partnership among individuals requires a meeting of the minds and a true intent to 

become partners, and will not be created by judicial fiat when the requisite intent is 

lacking. 

The Court of Appeals's formulation in Heye is critical to this appeal 

because Capizzi's strategy below was to bombard the court with documents 

prepared by third-parties that in some way or another incidentally or accidentally 
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referred to him as a "partner" or "owner" of the law firm. But these anecdotal, 

secondary indicators - so-called "indicia" - are, and should be, irrelevant to the 

inquiry given Capizzi' s prior testimony and the specific facts of this case. 

By way of illustration, defendants submit that the controlling cases in 

New York require the factfinder to make the following inquiries: 

Does a written partnership agreement exist expressing the parties' 
intent? 

Yes 

The written agreement controls 

No 

Does prior sworn testimony 
exist manifesting intent? 

No 

The prior sworn testimony controls Assess indicia factors, e.g.: 
( 1) conduct demonstrating 

intent; 
(2) management control; 
(3) sharing profits/losses; and 
( 4) existence of capital 

contribution. 

This flowchart is significant because Capizzi urges this Court to believe that if 

there is no written partnership agreement, the Court's analysis must tum 
' 

immediately to indicia factors. That simply is not true, as is demonstrated by the 
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decision in Heye. Where there is no intent to form a partnership, indicia will not 

supplant that intent and force a partnership on the unwilling. Given Capizzi's prior 

sworn admissions, this case is Heye all over again. Here, Brown, Chiari, and 

Capizzi all testified consistently to the nature of their relationship and affirmed that 

Capizzi was not an owner of the firm. 

During the Frascogna trial, Capizzi testified on three separate 

occasions that he was not an owner of defendants' law firm - both before and after 

Frascogna's departure. In his affirmation dated May 10, 2005, his deposition on 

December 7, 2005, and his trial testimony on July 12, 2006, he averred as follows: 

"Brown/Chiari never operated as a partnership. I never 
considered myself a partner of the firm." (R. 5431). 

"I'm a partner in the income of the firm. And no matter how 
many times you want to say it, that's what it is. That's how it 
worked, and that's how it works today. So I'm a partner in the 
income of the firm, and that's what's being represented." 
(R. 5434) ( emphasis added). 

Q: Do you know who has an ownership of the assets of the firm? 
A: That would be Jim and Don. (R. 5435). 

Q: Mr. Capizzi, have you ever considered yourself an owner of 
the Brown, Chiari firm? 
A: No. (R. 5439). 

Q: At the time that you had this conversation (when 
Mr. Frascogna told Mr. Capizzi he was going to leave the firm), 
did you understand Mr. Frascogna to have an ownership interest 
in that firm? 
A: No. 
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Q: And did you have an ownership interest in the firm? 
A: No. (R. 5442) 

Q: All right. Now, you contend that you had no ownership 
interest in the law firm, is that correct? 
A: That's true. (R. 5443) 

Capizzi further averred that the "same deal" remained in place on July 12, 2006 

(after Mr. Frascogna quit) as it did when Mr. Frascogna worked at the firm and 

even before Mr. Frascogna joined, the deal being that he would share in the income 

of the firm at Mr. Brown's election. (R. 54 77). 

In many ways, Capizzi's sworn testimony is superior to a written 

partnership agreement for determining intent in this case. The testimony is more 

precise than a written partnership agreement would be because it addresses the 

specific question of Capizzi' s intent, expectations, and status with respect to the 

partnership. The formation of a written partnership agreement typically does not 

require the individual partners to be placed under oath and asked what their 

specific intent is and if they consider themselves to be owners of the assets of the 

partnership. Capizzi' s testimony in Frascogna went well beyond that and should 

have been conclusive; moreover, it was relied on by Brown and Chiari, both of 

whom had testified entirely consistently with Capizzi as to the ownership of the 

law firm and their intentions. 
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It is undisputed fact that from the day Frascogna departed defendants' 

law firm on April 21, 2004, Messrs. Brown, Chiari, and Capizzi worked together 

continuously until Capizzi left the firm on January 8, 2016. (R. 5418). Capizzi's 

testimony in the Frascogna case, given on May 10, 2005, December 7, 2005, and 

July 12, 2006, reveals their arrangement post-Frascogna. Like the plaintiff in 

Heye, there is no better evidence than Capizzi's own testimony that he was not and 

never considered himself to be an owner of defendants' law firm. Moreover, 

Capizzi's testimony after Frascogna's departure (e.g., "that's how it works today") 

is the purest statement of his relationship with Brown and Chiari because that 

information was not obtained through hostile questioning but was, instead, 

volunteered by a seemingly frustrated Capizzi. Accordingly, without proof that 

anything changed in the parties' relationship after 2006, this sworn testimony 

forecloses Capizzi from claiming to be an owner of the defendants' law firm. As 

in Heye, Capizzi's sworn statements reign supreme, and it is unnecessary to 

proceed any further by examining "indicia" factors or any other secondary proof. 

A. The trial court improperly deemed plaintiff's prior testimony "irrelevant." 

The trial court erroneously found all of Capizzi's sworn testimony 

concerning his intent to be "irrelevant." (R. 15). The court so ruled on two 

erroneous bases. First, the court deemed Capizzi' s testimony to be irrelevant 
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"because it pertained to a different law firm." From that starting point, the court 

turned exclusively to anecdotal and secondary evidence. (R. 63-69). The Heye 

decision rejected the same argument, however, specifically noting that the business 

in that case "continued under various names" over the years. Heye, 2 A.D. 348. 

Indeed, New York courts consistently have held that public filings merely are 

"notice to the public" and "in no way" affect any contracts or agreements between 

or among the parties. See, e.g., Weinstein v. Welden, 160 A.D. 554, 556 (1st Dep't 

1914). In other words, it is the agreement amongst Messrs. Brown, Chiari, and 

Capizzi that controls the nature of their relationship with each other, not the 

documents that are filed in state or county clerks' offices to change a comma here 

or delete a word there. 

Second, the trial court invoked the principle of collateral estoppel in 

deeming Capizzi' s testimony from the Frascogna case to be "irrelevant." 

However, even if the determination in the Frascogna case were dispositive of 

Capizzi' s claims (it is not), entry of a judgment is necessary to invoke collateral 

estoppel, and no judgment was entered in the Frascogna case. See, e.g., Peterson 

v. Forkey, 50 A.D. 2d 774, 775 (1st Dep't 1975) ("Both the doctrines of res 

judicata and collateral estoppel have as their prerequisites the entry of a 

judgment."); Ruben v. Am. & Foreign Ins. Co., 185 A.D.2d 63, 65 (4th Dep't 

1992) ("No collateral estoppel effect can be given to the jury findings because a 
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decision or verdict upon which no formal judgment has been entered has no 

conclusive character and is ineffective as a bar to subsequent proceedings" 

[citations omitted]). Critically, Justice Curran made clear that his order in the 

Frascogna case was not a judgment because he specifically crossed off the words 

"and judgment" on the order and initialed it. (R. 3498). 

Judicial estoppel, not collateral estoppel, should have been applied 

by the trial court to prohibit Capizzi from advancing positions in this action that 

contradicted his prior sworn testimony. This principle, more fully set forth below, 

"is invoked to estop parties from adopting such contrary positions because the 

judicial system cannot tolerate ... playing fast and loose with the courts." Kimco 

of New York, Inc. v. Devon, 163 A.D. 2d 573,575 (2nd Dep't 1990). But "playing 

fast and loose" with his positions is precisely what Capizzi did here. By way of 

example, he claims in this lawsuit that Judge Fahey found him to be or made him 

an owner of defendants' law firm. (R. 2639). Yet, after the Frascogna decision, 

not only did Capizzi file a Notice of Appeal, but he also submitted motion papers 

to Justice Curran in opposition to Frascogna' s request for an undertaking stating 

that the only issue Judge Fahey had decided was that Frascogna was an owner~ 

(R. 3586-3661). 
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The conclusion adopted by Justice Walker that Justice Fahey found 

Capizzi to be an equity partner in the Frascogna case and that collateral estoppel 

applies is mistaken for several additional reasons. First, Capizzi's ownership never 

was litigated, i.e., Messrs. Brown, Chiari, and Capizzi never had a dispute that was 

heard on the issue of Capizzi's alleged ownership. See, e.g., Color by Pergament, 

Inc. v. O'Henry's Film Works, Inc., 278 A.D.2d 92, 94 (1st Dep't 2000) (rejecting 

collateral-estoppel defense and holding "for an issue to have been actually 

litigated, it must have been properly raised by the pleadings or otherwise placed in 

issue ... "). Second, under well-established New York law, Judge Fahey could not 

have granted relief to a party who did not ask for it. See, e.g., Vogt Mfg. Corp. v. 

Brockway, 29 A.D.2d 1046 (4th Dep't 1968) (modifying judgment to remove all 

awards that were not specifically asked for by way of a complaint). In the 

Frascogna case, Capizzi did not ask to be found an owner. Indeed, he denied he 

was an owner and vehemently fought any and every assertion to the contrary. 

Justice Fahey' s reference in Frascogna to four "partners" is not 

dispositive of Capizzi' s status and is of no consequence because Brown Chiari and 

Capizzi all testified that although they considered themselves partners that only 

Brown and Chiari owned or had an equity interest in the firm. The question here is 

whether Capizzi was an income partner (which Brown and Chiari do not dispute) 

or an equity partner, i.e, an owner of the law firm. Judge Fahey found that 
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Frascogna and Chiari fully intended to have partner status at the new firm and that 

Brown made them partners in the way that New York State law means partner; he 

did not say the same thing about Capizzi. (R. 3431). Indeed, there was no 

determination of Capizzi' s status anywhere in the decision. 

Further, even if Judge Fahey did intend to confer ownership status on 

Capizzi, (which he did not) there was no due process sufficient for that to be a 

binding determination. Consider, for example, that it would have been impossible 

for Messrs. Brown and Chiarito appeal that decision. Specifically, there was no 

complaint by Capizzi advancing the claim and no answer by Brown and Chiari 

denying it. In fact, all three men were named together as defendants in the 

Frascogna case, with no cross claims asserted by any one of them against the 

others. See Color by Pergament, 278 A.D.2d at 94. For these reasons, there never 

could have been an appeal of any determination in the Frascogna case regarding 

Capizzi's status, and for that reason alone, Judge Fahey's decision could not have 

made Capizzi an owner of the firm. 

In sum, Judge Fahey never was asked to determine and never did 

determine Capizzi to be an equity partner of Brown Chiari LLP. Justice Walker 

erroneously invoked the collateral-estoppel doctrine against the defendants to 

decide the issue in this case, but his determination in that regard was in error. 
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POINT II 

UNDER LONG-STANDING PRINCIPLES 
OF LAW, PLAINTIFF CANNOT 

ESCAPE HIS PRIOR SWORN TESTIMONY 

It is well-rooted in New York that an individual cannot change his 

prior sworn testimony, that litigants should be able to rely on sworn testimony, and 

that courts will hold people to their sworn testimony. See Stickney v. Alleca, 52 

A.D.3d 1214 (4th Dep't 2008); Van Valkenburgh v. Lutz, 304 N.Y. 95 (1952); 

Betancourt v. City of New York, 269 A.D.2d 177 (1st Dep't 2000); Karasik v. Bird, 

104 A.D.2d 758 (1st Dep't 1984); Matter of Gelman, 285 N.Y.S.2d 691 (4th Dep't 

1967); Prunty v. Keltie's Bum Steer, 163 A.D.2d 595 (2d Dep't 1990); Glatzer v. 

Webster, 32 Misc. 3d 1202 (A)(Kings County, 2011). As discussed below, 

New York courts apply these principles in many different forms and contexts. 

Moreover, these principles typically are applied in the strictest sense where, as 

here, the person seeking to disavow his prior sworn testimony is a practicing 

attorney - a trial attorney, no less - and an officer of the court. 

In Stickney, plaintiff sustained injuries when the vehicle in which he 

was a passenger struck railroad tracks while traveling at a high rate of speed. 

Stickney, 52 A.D.3d at 1214-15. In a notarized statement taken after the incident, 

the defendant driver admitted that "upon approaching [the] railroad crossing, she 

sped up to 75 or 80 miles per hour in order to make her vehicle 'jump' the railroad 
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tracks." Id. at 1215. At her deposition, however, defendant tried to change her 

story. Specifically, she now denied that she had attempted to jump the tracks. 

This Court refused to allow her to change her testimony and held her to her 

notarized statement, opining that "the denial of defendant at her deposition that she 

attempted to jump the tracks was merely a belated attempt to avoid the 

consequences of her earlier admission ... ". Id. (citations and quotations omitted). 

This Court reversed the trial court's order in defendant's favor and awarded 

summary judgment on the issue of negligence to plaintiff based exclusively on 

defendant's prior notarized statement. 

Van Valkenburgh involved a claim for adverse possession by the 

defendant, Lutz. As in this case, Lutz gave testimony and took positions in a prior 

lawsuit over the same land. Specifically, in the prior lawsuit, he sought to establish 

his right to an easement, and in doing so, he "voluntarily chose to concede that the 

plaintiffs' legal title conferred actual ownership" of the property in dispute. Given 

this concession, the Court of Appeals held that he could not now claim that he was 

in fact the owner of the property by way of adverse possession. Having said 

previously that he was not an owner, Lutz could not now claim that he was an 

owner. The Court of Appeals notably used the prior lawsuit "as evidence to show 

his prior intent" and held that the positions taken in the lawsuit were "declarations 
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against interest" that "are always available on the issue of his intent." 

Van Valkenburgh, 304 N.Y. at 99. 

In Bentacourt, the plaintiff tried to recant his prior trial testimony later 

on in the same trial. The case involved a slip-and-fall occurring near a sewer. On 

direct examination, the plaintiff testified that, before he fell, he did not observe that 

the sewer was clogged or a nearby fire hydrant was leaking. The defendant then 

began to cross-examine the plaintiff, and following a lunch break, the plaintiff 

made an application to recant his direct-examination testimony. The trial court 

denied the application and the appellate court upheld that ruling. Bentacourt, 

269 A.D.2d 177. Like the cases cited above, the Bentacourt held the plaintiff to 

his prior sworn testimony. 

A similar result occurred in Karasik. There, plaintiff commenced a 

wrongful-death action after his wife died of liver malfunction. Defendants argued 

that plaintiff's wife's liver failed due to alcoholism. The lawsuit lasted over 

10 years and involved multiple trials. Throughout the first 10 years, "plaintiff 

consistently maintained, both through sworn testimony and written submissions, 

that the decedent was not an alcoholic." Karasik, 104 A.D.2d at 758. A jury 

rejected that claim, but the appellate court granted him a new trial due to an error 

regarding opinion evidence. Id. Before the new trial started, plaintiff tried to 
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change his prior testimony by claiming that his wife was indeed an alcoholic and 

that defendants had failed properly to diagnose her alcoholism. Both the trial court 

and appellate court rejected plaintiffs attempt to change his positions. Indeed, his 

new positions were "totally at odds" with plaintiff's prior testimony and theory that 

his wife was not an alcoholic. Id. The Second Department invoked the estoppel 

doctrine, holding that it was "required ... lest a mockery be made of the search for 

truth." Id. at 759; see also Kimco of New York, Inc. v. Devon, 163 A.D. 2d 573, 

576 (2nd Dep't 1990) (holding that a party "has sufficiently manipulated and 

impaired the dignity of judicial proceedings" in attempting to change his prior 

testimony and positions). 

In Glatzer v. Webster, supra, sworn testimony in a prior judicial 

proceeding resulted in the application of judicial estoppel to prevent a litigant from 

claiming an ownership interest in a nursing home. In that case, Rose Glatzer had 

testified in a divorce proceeding that she did not own any interest in the nursing 

home. In subsequent litigation, however, she claimed to possess an ownership 

interest. The court forcefully rejected this duplicity on judicial estoppel grounds: 

"In this case, Rose's claim of ownership is manifestly at odds with her 

representation to the Beth Din [religious divorce tribunal] denying and renouncing 

any such ownership ... The application of the doctrine of judicial estoppel here is 

essential to avoid a fraud upon the court and a mockery of the truth seeking 
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function. [citations omitted]. The court will not tolerate Rose's attempt to play 

'fast and loose' with the court by adopting contrary positions in different 

proceedings." Glatzer, 31 Misc. 3d 1202 (A) at page 7. 

Finally, Gelman is instructive and directly applicable here, because it 

involved an attorney who attempted to escape his prior sworn testimony. In 

Gelman, the Erie County Bar Association conducted an investigation into an 

attorney's conduct. The attorney complied with the investigation by giving 

testimony and documents. Ultimately, based on the investigation, this Court 

suspended the attorney from office and precluded him from practicing law. 

Matter of Gelman, 23 A.D.2d 328 (4th Dep't 1965). The attorney then sought to 

reverse that decision and disavow his prior testimony by arguing that he was 

induced to give it for fear of the consequences of not doing so. Specifically, 

Gelman understood that if he invoked his privilege against self-incrimination, he 

would immediately be disbarred under a New York case that ultimately made its 

way to the United States Supreme Court: Cohen v. Hurley, 366 U.S. 117 (1961). 

Gelman's understanding turned out to be wrong, however, as the Supreme Court 

overruled the lower court's decision in Cohen. Nevertheless, this Court refused to 

allow Gelman to recant or disavow his prior testimony: "In our opinion the effect 

of a court decision on the mind of a lawyer is not a form of compulsion which he 
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may later invoke to prevent use of prior testimony or statements which he then 

seeks to disavow." Gelman, 285 N.Y.S.2d at 693. 

Moreover, the evidence at trial completely contradicts the notion that 

an agreement was made in May 2007 for Capizzi to own the firm as he alleges in 

his complaint. Specifically, Chiari certified to New York State that he and Brown 

were the only owners of the firm on a document dated June 15, 2007. (R. 5412-

13). This document was introduced into evidence as a contemporaneous writing as 

of that date reflecting Brown and Chiari' s intention and understanding that they 

were the owners of the firm. (R. 5412-13). Furthermore, Capizzi admitted during 

trial that during a dinner meeting with Brown approximately one week after he 

resigned that he believed Justice Fahey' s decision to be the basis of his ownership. 

(R.1145-1150). Capizzi did not assert at the dinner meeting that an agreement was 

reached for him to become an owner in May 2007 as he would later assert for the 

first ever in his complaint. 

Capizzi, throughout this lawsuit, has attempted to escape his prior 

sworn testimony given in the Frascogna case. His attempts to do so, however, 

were a fumbling mess that began at his deposition and only worsened at trial. 

Capizzi originally testified in Frascogna that he was an income partner, only; that 

his share of the income was non-guaranteed; and that Messrs. Brown and Chiari 
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were equal partners who solely determined whether or not to distribute any firm 

income, and if so, how much. (R. 5431, 5434, 5485). At his deposition in this 

case on January 11, 2018, however, Capizzi testified that this agreement "changed" 

the day the trial court issued its decision in Frascogna (i.e., December 22, 2004). 

(R. 5942-43). Capizzi claimed that he became an equity partner on the very day 

that Justice Fahey' s decision in Frascogna was released. (R. 5942-43). This 

testimony represents the first notable and clear attempt by Capizzi to change his 

prior sworn testimony. Significantly, the position he took at his January 11, 2018 

deposition was directly contrary to his complaint in this very action, in which he 

alleges that an agreement to make him an equity partner was reached on 

May 24, 2007. (R. 3445). Because of this self-serving shifting of the facts, the 

allegations pied by Capizzi were not remotely proven at trial, yet the trial court did 

not even seem to notice that the theory articulated in the complaint is entirely 

inconsistent with the conclusion reached in the Decision and Order. (R. 4-19). 

As if his deposition and trial testimony in the Frascogna case were 

not enough to confirm Capizzi's status as a non-equity partner, following 

Judge Fahey's decision, Capizzi: (1) filed a notice of appeal contesting the 

Frascogna decision; (2) retained separate counsel to represent him individually 

after Frascogna moved before Justice Curran to compel a bond; and (3) submitted 

motion documents stating: "[A]s Justice Fahey was at pains to make clear, he 
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decided one, and only one, question: Was Plaintiff Frascogna a general partner in 

the law firm Brown, Chiari, Capizzi & Frascogna, LLP?' . . . Having decided that 

single, narrow question in the affirmative ... ". (R. 3645). Given his judicial 

representations in the Frascogna case, Capizzi is precluded under controlling case 

law from changing his position to claim in this case that Judge Fahey had also 

made him an owner of defendants' law firm at the same time. Capizzi' s current 

position is irreconcilable with both the allegations of his complaint in this matter as 

well as his prior sworn testimony and the judicial representations he made in the 

Frascogna case. 

Nevertheless, plaintiff claimed at his deposition in this case that 

Judge Fahey had found him to be an owner along with Frascogna. This leads to 

the second notable change in Capizzi's testimony, this time between his deposition 

testimony and his trial testimony. At his deposition, Capizzi testified that Brown 

and Chiari "should have known" that their partnership agreement changed and that 

he became an owner when Judge Fahey issued his decision in Frascogna, despite 

the fact that they never spoke about it: 

Q: Okay. After the Fahey decision came out did you 
have any discussions with Jim Brown and Don Chiari 
about your status? 

A: We just continued to work the way we worked 
before. 
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Q: Did you tell them you thought, by virtue of Judge 
Fahey' s decision, that you were an equity partner? 

A: No, and neither did they tell me what they thought I 
was or was not either. We never discussed it. Just 
continued doing what we were doing. And my role in 
management increased. 

Q: Well, they had your testimony where you said you 
were not an equity partner? 

A: Absolutely. 

Q: Okay. But you didn't send them an email or say I 
wonder if Judge Fahey's Decision makes me a partner, 
what do you guys think? 

A: No. 

* * * 

Q: Was it your belief that Mr. Brown and Mr. Chiari 
knew in May and June of 2007 that you were an equity 
partner? 

A: Yes. 

Q: And what was your belief that they knew that? 

A: Our continued carrying on of the business in the 
manner it was carried on while it was Brown Chiari 
Capizzi & Frascogna. The fact that we had changed 
absolutely nothing other than now I was more involved in 
the management and now I was more involved in the 
firm. So we took no steps to undo what Judge Fahey had 
decided. 

(R. 5950-51, 5963) (emphasis added). This is completely contrary to Capizzi's 

complaint in this case which alleges that Brown Chiari and Capizzi were equity 

partners "pursuant to an agreement." (R. 3445). Incredibly, and notwithstanding 
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his deposition testimony, Capizzi completely changed his story at trial, claiming 

that Brown and Chiari specifically discussed Judge Fahey's decision with him and 

that they specifically agreed to move forward with him as an owner of the firm: 

Q: I didn't ask you what we all knew, I asked you about 
specific conversations where you were told you were 
going to be a twenty percent owner of the firm formed by 
the three of you following Mr. Frascogna' s departure? 

A: I just said, it was after Judge Fahey's decision of 
December 22, 2006. I don't remember the exact date. 

Q: Do you recall where it took place? 

A: In our office. 

Q: And who, between Mr. Brown and Mr. Chiari told 
you now you were going to go from an income partner, 
which you'd been in Firms 1 and 2, you were going to 
become an owner and equity partner in the firm? 

A: Nobody said it that way. 

* * * 

Q: All right. So your answer was they didn't say it in as 
many words. So where is it that you came to this belief, 
as you have expressed to this Court, you were made an 
owner of the firm as opposed to an income partner? 

A: I just told you, in a discussion that we had after Judge 
Fahey' s Decision of December 22nd. 

The Court: Let's try it a different way. Tell me the 
discussion. 

The Witness: We have this opinion- excuse me -
Decision from Judge Fahey. We got to pay Frank. We 
got to get together, we have to figure out what we're 
going to do in the future. This firm's going to be 
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dissolved. In other words, Firm 2 and Firm 1 is going to 
be dissolved. We're going to go forward with the 
20/20/40 (sic) with respect to income and we are now 
owners as Judge Fahey has indicated. 

(R. 990-92) (emphasis added). 

Capizzi's testimony at trial on this pivotal question not only was 

diametrically opposed to his deposition testimony, it perfectly encapsulates the 

brazen chicanery that has occurred in this case. Capizzi has attempted to change, 

deny, or undo his prior testimony and declared positions at every tum, 

manipulating the truth and the facts to fit whichever way he thinks the wind is 

blowing. He claimed he was not an owner of defendants' law firm in the 

Frascogna case, but now he is an owner. He claims that Justice Fahey found only 

Frascogna to be an owner, but now Judge Fahey also found Capizzi to be an 

owner. He swore at his deposition that he never specifically spoke to Messrs. 

Brown or Chiari about Judge Fahey' s decision, but at trial, he claimed that he did. 

This entire case is built on Capizzi "playing fast and loose" - disavowing prior 

sworn testimony and blatantly changing facts - and it should not have been 

tolerated by the trial court as finder of fact. Kimco, 163 A.O. 2d at 575. Indeed, 

Capizzi' s multiple changes of position are the living, breathing embodiment of 

"manipulating and impairing the dignity of judicial proceedings." Id. at 576. 
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Fundamentally, this case requires Capizzi to carry the burden of 

establishing that there was an agreement between the parties to make him an owner 

of the law firm, i.e. that there was a meeting of the minds. See, e.g., F & K Supply, 

Inc. v. Willowbrook Dev. Co., 304 A.D.2d 918 (3d Dep't 2003). Messrs. Brown, 

Chiari and Capizzi certainly had a meeting of the minds in the Frascogna case 

when they all testified that Capizzi was not an owner of the firm, that he was an 

income partner only, that his share of the income was non-guaranteed, and that 

Brown and Chiari were equal partners who solely determined whether or not to 

distribute any firm income to him. Plaintiff's deposition testimony in this case 

therefore presented a problem for him, as he could not establish a new meeting of 

the minds by admitting that the three men did not discuss his status following the 

Frascogna decision. So, he simply changed his story at trial. At trial, Capizzi 

claimed that the three men specifically agreed that they would "go forward" with 

Capizzi as an owner, a claim that both Brown and Chiari emphatically denied. 

Under controlling case law, however, Capizzi cannot escape the admissions he 

made at his deposition that the three men never discussed his status following the 

Frascogna decision. Capizzi should have been held to this admission, which was 

dispositive of the case. Without any conversations, Capizzi could not meet his 

burden, and this Court should therefore reverse the Decisions and Orders of the 

trial court based on his admission that no conversations took place. 
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This Court should not reject Capizzi's trial testimony solely because it 

contradicted his deposition testimony, however. There are several other reasons to 

do so, as well. First, Brown and Chiari both testified that they never, at any point, 

told Capizzi that they were making him or considering making him an owner or 

equity partner of the firm. (R. 1861, 1879, 2751). Second, and more importantly, 

Capizzi claimed at trial that in the aftermath of Judge Fahey's decision, the three 

men agreed to "go forward with the 20/20/40 (sic) with respect to income." 

(R. 992). Critically, however, they already had been splitting profits in those same 

percentages (20/40/40) for two full years before this purported conversation. 

(R. 5736, 5906-5925). Thus, there was no new agreement after Judge Fahey' s 

decision was issued, nor was there any need for a new agreement. When 

Frascogna quit, his percentage was re-allocated to the other three, who then shared 

profits 20/40/40. Otherwise, nothing changed in the relationship among them. 

This is confirmed by the trial court's findings of fact that: "following the 

settlement of the Frascogna action, Brown, Chiari, and Capizzi largely continued 

to operate as they had while members of the dissolved firm." (R. 8). Indeed, all 

three men testified to their relationship vis-a-vis each other both pre- and 

post-Frascogna. Capizzi already was receiving 20% of the net profits while the 

Frascogna case was being litigated, while at the same time he was testifying 

repeatedly that he was not an owner or equity partner in the firm. The insinuation 
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that the three men reached a new agreement to split profits 20/40/40 due to the 

Frascogna decision is pure fantasy. In fact, while Capizzi pleaded (R. 3445) and 

attempted to prove (R. 80) that he started to receive twenty percent (20%) of the 

income only in 2007, that theory was proven false by the facts and abandoned by 

Capizzi mid-trial. 

Finally, another way Capizzi has attempted to escape his prior 

testimony in the Frascogna case is to claim that he was testifying to "legal 

conclusions" at the time and that those legal conclusions later proved to be 

mistaken. (R. 5941-42). Capizzi, however, did not testify to legal conclusions in 

the Frascogna case. He testified to facts: that he did not intend to be an owner; that 

he did not consider himself to be an owner; that he was a profit-sharing partner 

only; and that this relationship continued even after Frascogna quit. (R. 5431, 

5434). Capizzi is an attorney who was fully aware of the legal implication of his 

testimony. He cannot use the Frascogna decision as a de facto get-out-of-jail-free 

card to undo his prior testimony. The words of this Court in Gelman are directly 

applicable: "In our opinion the effect of a court decision on the mind of a lawyer is 

not a form of compulsion which he may later invoke to prevent use of prior 

testimony or statements which he then seeks to disavow." Gelman, 285 N.Y.S.2d 

at 693. Capizzi knew well what he was saying and doing each time he raised his 
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right hand and took an oath to tell the truth. He cannot now attempt to disavow 

that testimony for personal gain. 

POINT III 

FOLLOWING PLAINTIFF'S SWORN TESTIMONY IN THE 
FRASCOGNA CASE, THERE WERE MARGINAL CHANGES 
AT MOST IN ms STATUS AT DEFENDANTS' LAW FIRM 

As discussed in Points I and II, given Capizzi's prior clear expression 

of intent and agreement, this Court should not assess so-called partnership indicia 

at all. Nevertheless, if this Court is inclined to look at indicia as part of its de novo 

review, the only factors it should assess are the ones that changed from the time 

Capizzi gave his testimony in the Frascogna case, when he expressly denied that 

any of those "indicia" made him an owner of the law firm, and the date of his 

departure from the firm. The Record shows that there were only incremental 

changes in his job functions and description between Frascogna' s departure and 

Capizzi's departure, and Capizzi acknowledges this fact. The parties simply kept 

working together and under the same agreement as they always had. 

In Hammond v. Smith, 151 A.D.3d 1896 (4th Dep't 2017), leave to 

appeal denied, 153 A.D.3d 1677 (4th Dep't 2017), this Court held that how a 

document labels a person or relationship does not control a partnership analysis. 

Indeed, "calling an organization a partnership does not make it one." Id. at 1900 
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(citations omitted). Yet, the trial court here cited anecdotal "bank, pension, and tax 

documents" as the first reason why it deemed Capizzi to be an equity partner. 

(R. 18). With respect to the specific indicia factors relied on by the trial court, all 

or nearly all of those same factors were present in 2005 and 2006 when Capizzi 

swore he was not an owner of the law firm and specifically denied that any of 

those factors were a true reflection of the agreement he had with Brown and Chiari. 

Indeed, Capizzi testified in the Frascogna case that all of the same indicia factors 

he relied on in this case merely were documents executed and actions taken as a 

matter of convenience, in particular so that he could be of greater assistance to his 

mentor, Mr. Brown. (R. 5452-44, 5467). 

The trial court cited the fact that Capizzi had bank-signing authority. 

(R. 8). He had that same authority in 2005 and 2006 when he gave his testimony. 

(R. 1022). The court cited the fact that Capizzi was a signatory to the firm's line of 

credit. (R. 9). He was a signatory to the firm's line of credit at the time of his 

prior testimony in the Frascogna case. (see, e.g., R. 3689). The court cited the fact 

that Capizzi was involved with the firm's insurance. (R. 9). He also was involved 

with the firm's insurance in 2005 and 2006. (R. 1012-13). The court cited that 

Capizzi received a Kl. (R. 8). He also received a Kl in 2005 and 2006. In fact, 

Capizzi started receiving a Kl within a couple of years of joining the firm in 1989 

and continued to receive one thereafter. (R. 947). The court cited defendants' law 
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firm's benefit plans wherein Capizzi is listed as a trustee. (R. 10). He also was a 

trustee in 2005 and 2006. (R. 968). Indeed, all of the indicia factors relief on by 

Capizzi in this case predated his testimony in Frascogna. After Frascogna left the 

firm, Capizzi testified that the three men "had changed absolutely nothing other 

than now I was more involved in the management." (R. 5963). Thus, the above 

indicia factors individual and specifically were disavowed by Capizzi as reflecting 

or confirming that he owned any equity interest in the law firm. 

With respect to Capizzi's alleged increased role in management after 

Frascogna' s departure, even if true, that progression would be expected for any 

attorney who becomes more senior and experienced. Regardless, Capizzi 

overstated that purported increased role. As the court observed, Capizzi: (1) never 

was involved in year-end meetings where Brown and Chiari discussed and set 

attorney and staff compensation; (2) never was informed of the compensation 

decisions by Brown and Chiari; (3) never reviewed the firm's tax or financial 

records at all; ( 4) received all of his case assignments from Brown and Chiari 

whereas Brown and Chiari had no cases assigned to them, but rather oversaw all 

the other attorneys at the firm; and (5) lacked authority to settle all significant 

cases, as Brown and Chiari had to approve them. (R. 13-14). In addition, in 2015, 

Brown and Chiari required that Capizzi sign a confidentiality agreement along with 

all of the other attorneys at the office. Brown and Chiari, as the owners, did not 
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sign any such agreement as it was done for their benefit. Imagine an attorney 

claiming ownership in a law firm but never being involved in attorney and staff 

compensation decisions, and never being either informed or aware of financial 

decisions affecting the firm. Capizzi would have this Court believe that he was the 

firm's managing partner, making key management determinations, but nothing 

could be further from the truth. The Record does not support that claim. 

In fact, by 2014 and 2015, other attorneys in the firm had surpassed 

Capizzi in both performance and compensation. Michael Scinta and James 

Mucklewee, for example, were generating significant income for the firm and were 

paid accordingly. (R. 2959). In 2014 specifically, Scinta passed Capizzi in total 

compensation, and Capizzi saw his income cut below 20% for the first time since 

Frascogna's departure. (R. 1106). 

Chiari expressed his displeasure with Capizzi around this time, as 

well. Chiari had discovered that Capizzi was handling significant numbers of 

low-value cases where the firm's recovery was limited to $50,000, i.e. cases ideal 

for newly-admitted attorneys, not experienced, highly-compensated attorneys like 

Capizzi. (R. 2882, 2950). In mid-2014, the firm restructured its long-standing 

compensation model, which had for years involved the three men sharing in the 
' ' firm's net distributable income based on percentages determined by Brown and 
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Chiari, to a value-based model. (R. 4150-51). Capizzi endorsed it because he 

thought his income would go up, what with Brown planning to cut back on his 

time in the office. (R. 1097, 1108). Brown did not retire, however, and Capizzi's 

percentage of the income and his compensation decreased at the end of 2014. 

(R. 5424). At that time, Capizzi did not assert he held an ownership interest that he 

would later claim in this lawsuit to have acquired in 2007, but in fact accepted the 

reduction. Moreover, in April 2015, Capizzi emailed Brown acknowledging his 

understanding that his income was dependent upon and would be determined based 

upon his contributions again never mentioning any agreement whereby he became 

an owner as he claims in this case. (R. 4173). Now unhappy, Capizzi barely was 

seen in the office during 2015, and during that time he did very little legal work for 

the firm. (R. 1128, 2283). No doubt fully aware of his own poor performance 

during that year, Capizzi candidly revealed on financial-aid documents that he 

expected to earn less than $200,000 in 2015. (R. 5837). 

At trial, Capizzi claimed that he spent 2015 marketing and originating 

new cases. (R. 3018). In fact, he spent his time arranging his departure from the 

firm and negotiating to join a competing law firm. As Brown and Chiari would 

come to find out, the cases that Capizzi worked so hard to originate in 2015 were 

part of his exit strategy. Indeed, Capizzi had communicated with William 

Collins, Esq. at least as early as October 2015, over three months before his 
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departure from Brown Chiari. (R. 2766). Capizzi took the newly-originated files 

to his new firm on January 8, 2016, right after he received $463,169 from Brown 

Chiari for a year in which he had made limited contributions to the success of the 

firm beyond his extensive marketing efforts. (R. 5424). 

In addition to taking his new cases, Capizzi also deployed his 

"Frascogna card" (i.e., that he had been an equity partner all along) in his 

resignation letter. Hiding this card until his departure, Capizzi admittedly never 

disavowed his prior testimony that he was not and did not intend to be an owner or 

equity partner of defendants' law firm. (R. 1038). Nor did Capizzi discuss his 

status with Messrs. Brown and Chiari after the Fahey decision, and nor did he 

execute some other document changing the agreement among the three of them 

that was memorialized in their testimony. (R. 5950). The trial court cited the lack 

of a written partnership agreement as damaging to defendants, but the reality is that 

it is and should have been damaging to Capizzi. When Judge Fahey issued his 

decision, Capizzi did not go to Brown and/or Chiari and demand that they 

memorialize a new agreement. Brown and Chiari had every right and reason to 

rely on Capizzi's consistent testimony in the Frascogna case, as well as his later 

silence, which they did, in fact, rely on for the next 10 years. 
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In the 10-year period following Capizzi's testimony in Frascogna, 

there is no proof that Capizzi ever once communicated to Brown or Chiari that he 

thought he was an owner or equity partner of the firm. Yet, the trial court issued a 

decision that permitted Capizzi to disavow his prior testimony for financial gain. 

The trial court never gave any weight whatsoever to the fact that Frascogna and 

Capizzi were differently situated, and that their intent relative to their relationship 

with Brown and Chiari also differed. Critically, Frascogna contended all along 

that he was an owner and intended to be an owner, while Capizzi swore up and 

down that he was not an owner and did not intend to be one. 

At the end of the day, Capizzi should be bound not only by his prior 

sworn testimony, but also by his silence for the full 10 years following his 

testimony. It took considerable cunning for Capizzi during those 10 years never 

once to have mentioned, even accidentally, that he considered himself to be an 

owner of the law firm by virtue of Justice Fahey' s decision. This Court should look 

no further than Capizzi's January 30, 2015 email to his accountant, regarding 

obtaining tuition assistance, written less than a year before his departure from the 

law firm, wherein he summarized his agreement with Messrs. Brown and Chiari as 

follows: "Really, it's just an agreement to distribute the profits after we pay 

expenses ... " (R. 5422). This email, written at the time when his financial 

interests were not at issue, is identical to his previous statements in the Frascogna 
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case and never intended to be read by anyone other than his accountant, confirms 

the simple fact that nothing fundamentally changed in the 10 years after Capizzi 

gave his testimony in Frascogna. He was a profit-sharing partner only - nothing 

more, nothing less. The email is consistent with Capizzi's multiple prior 

admissions. He should be held to those admissions. 

Further, extending beyond plaintiff's conduct and admissions, 

Mr. Brown's conduct similarly is significant. In particular, the evidence at trial 

established that when Mr. Brown wanted to confer an ownership interest, he took 

clear and affirmative steps to do so. Indeed, when he wanted to make Mr. Chiari a 

50-50 owner of the law firm, he met with Mr. Chiari and told him that "from this 

day forward, we're going to be equal in all aspects of the firm ... ". (R. 2741). 

Yet, here, Mr. Capizzi testified that Mr. Brown never took affirmative 

action to convey any ownership of the law firm to him as they "never discussed it." 

(R. 5950). For his part, Mr. Brown confirmed that he never gave an ownership 

percentage to Mr. Capizzi and that Mr. Capizzi "was not an equity partner or an 

owner of the law firm at any time, ever." (R. 1879). Said another way, any claim 

that Mr. Brown took affirmative steps to make Mr. Capizzi an owner of the law 

firm is "pure fantasy." (R. 995). Unable to cite to any conversation or agreement 
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CONCLUSION 

Based on the foregoing, defendants respectfully request that this Court 

reverse the trial court's Decisions and Orders and declare that Samuel Capizzi was 

not an owner of the law firm on the day of his resignation. 

Dated: May 21, 2020 
Buffalo, New York 

RUPPBAASEPFALZGRAF 
CUNNINGHAJ.VI;, LLC 
Attorneys for D<?fendants 

By ·. /,;'.11/t~-- ...... •.•· 
/ ,;-

_Rf. Anthony Rupp III, Esq. 
James Graber, Esq. 

1600 Liberty Building 
Buffalo, New York 14202 
(716) 854-3400 
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