
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

The Application of

ALAN ADES, for a determination of his rights as
dissenting shareholder and to fix the value of his
shares in accordance with Section 623 of the Business
Corparation Law,

Petitioner,

-vs-

VAN DALE INDUSTRIES, INC.,

Respondent.

Index No.

Date Purchased:

VERIFIED PETITION FOR
SPECIAL PROCEEDING
PURSUANT TO BCL ~ 623(h)

Petitioner, Alan Ades, by his attorneys, Foster Garvey, P.C., respectfully alleges as follows:

NATURE OF THE ACTION

1. This is a special proceeding instituted under Section 623 of the New York Business

Corporation Law, (a) for a determination of the rights of petitioner Alan Ades ("Petitioner"), as

dissenting shareholder of Respondent Van Dale Industries, Inc. (the "Company"), and (b) to fix

the value of the 35 shares of Common Stock (or 19.44%) of the Company (the "Shares") owned

by Petitioner. As set forth in greater detail below, the Company, under the guise that it had a

legitimate business purpose, merged with Van Dale Industries Corp. effective September 2, 2021,

froze Petitioner out of the newly merged entity and unilaterally set a price to be paid to Petitioner

for his 35 shares at $222,287.15 per share, which price is materially less than the fair value of such

shares. However, the manner and method used by Respondent to establish such price was

procedurally and substantively deficient, unfair and unsound. Additionally, Respondent has acted

arbitrarily, vexatiously and has failed to conduct itself in good faith with respect to its obligations

to the dissenting shareholder under N.Y. Bus. Corp. Law § 623.
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2. As a direct consequence of the foregoing conduct of Respondent and its remaining

shareholders, Petitioner has been frozen out of a Company in which he has held an ownership

interest for over 30 years.

3. Before the shareholders' meeting to approve the alleged merger took place on

September 2, 2021, Petitioner timely remitted a Notice of Election of Dissent on August 31, 2021,

invoking his appraisal rights under N.Y. Bus. Corp. Law § 623.

4. On September 3, 2021, Respondent offered to pay Petitioner $222,287.15 for each

of his shares, with an aggregate purchase price of a total of $7,780,050.25.

5. Petitioner timely rejected Respondent's offer on September 27, 2021, as the

purchase price determined by Respondent did not reflect the fair value of Petitioner's shares.

6. The parties did not reach an agreement on a buyout price within thirty (30) days

after the offer was made, pursuant to N.Y. Bus. Corp. Law § 623(h).

7. Respondent, however, failed to file for an appraisal petition within twenty (20)

days of the end of the thirty (30) day negotiation period.

8. Less than thirty (30) days after the expiration of the aforesaid twenty-day period

has elapsed.

9. Accordingly, Petitioner has timely instituted this special proceeding to determine

his rights with respect to his Shares under N.Y. Bus. Corp. Law § 623(h) and hereby files this

instant petition for a special appraisal proceeding to, among other things, fix the fair value of his

35 shares in the Company.

PARTIES, JURISDICTION AND VENUE

10. Petitioner is an individual currently residing at 134 Via Palacio, Palm Beach

Gardens, Florida 33418.

2
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11. Respondent is a New York corporation with its principal place of business at 16

East 34th Street, 8th floor, New York, NY 10016.

12. Because Respondent has its principal place of business in New York County, the

Supreme Court of New York has jurisdiction over Respondent, and the County of New York is

the proper venue.

LEGAL STANDARD

13. N.Y. Bus. Corp. Law § 623(h)(4) provides, in relevant part:

If the corporation does not request any such determination or if the court
finds that any dissenting shareholder is so entitled, it shall proceed to fix
the value of the shares, which, for the purposes of this section, shall be the
fair value as of the close of business on the day prior to the shareholders'
authorization date. In fixing the fair value of the shares, the court shall
consider the nature of the transaction giving rise to the shareholder's right
to receive payment for shares and its effects on the corporation and its
shareholders, the concepts and methods then customary in the relevant
securities and financial markets for determining fair value of shares of a
corporation engaging in a similar transaction under comparable
circumstances and all other relevant factors. The court shall determine the
fair value of the shares without a jury and without referral to an appraiser or
referee.

FACTUAL STATEMENT

Background of the Company

14. The Company was established in or about 1982. As of September 1, 2021,

Petitioner, along with Maurice Setton, Jimmie Ades and Gabriel Ades, were the only shareholders

in this closely held corporation.

15. According to its website, Respondent is a leader in intimate apparel and

foundations, including daywear, sleepwear, activewear and shapewear and manages private label

and national brands in every distribution. Among the brands managed and/or licensed by

Respondent are Steve Madden (madden girl), Lucky Brand, Anne Klein, Vince Camuto, Jessica
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Simpson, IZOD, Rampage and Dollhouse. The Company is also a key resource for Walmart,

Kohl's and JC Penny.

16. Albert Ades is the CEO of the Company and, according to the Company website,

"[t]hrough his leadership and guidance, this privately held company has grown from a moderate

business to a well-known force in the intimate Apparel business."

17. Maurice Setton is a shareholder and the President of the Company and, according

to the Company website, "has overseen Vandale's growth from its infancy to the successful

midsize company it is today." Until August 23, 2021, Maurice Setton was the sole Director of the

Company.

18. Gabriel Ades and Jimmie Ades are the children of Albert Ades and are shareholders

of the Company. Neither Gabriel Ades nor Jimmie Ades are listed on the Company website as

part of the leadership of the Company.

19. According to its website, the Company has an annual growth rate of 15-20% per

~u~~ns~~w

Notice of Meeting to Approve By-Laws

and Appoint Additional Directors

20. On August 10, 2021, a Notice of Meeting was delivered to the shareholders at the

direction of Maurice Setton. Among other things, the Notice of Meeting called a shareholders'

meeting on August 23, 2021 to adopt By-Laws of the Company and elect three (3) additional

members to the board of directors of the Company.

21. Upon information and belief, prior to this time, By-Laws had never been adopted

by the Company.

22. Among the clauses included for the first time in the Company's newly proposed

governance document was (i) an indemnification provision (Article V) to indemnify Directors and

D
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Officers of the Company and (ii) a requirement that if a certificate previously issued to a

shareholder has been lost, stolen or destroyed, the "Corporation may require the owner of the lost,

stolen or destroyed certificate ... to give the Corporation a bond sufficient to indemnify it against

any claim that may be made against it on account of the alleged loss, theft or destruction of any

such certificate or the issuance of such new certificate."

23. Prior to the August 23, 2021 meeting, no governance document of the Company

allowed for the indemnification of Directors and Officers of the Company.

24. Prior to the August 23, 2021 meeting, no governance document of the Company

gave the Company discretion to require a bond prior to the issuance of a new certificate to replace

a previously issued certificate that had been lost.

25. Upon information and belief, no stock certificates had ever been issued by the

Company to its shareholders prior to the August 23, 2021 meeting.

26. Upon information and belief, if stock certificates were reissued to Maurice Setton,

Jimmie Ades and/or Gabriel Ades, the Company did not require any of them to post a bond for

those replacement certificates.

27. On August 23, 2021, by 3 to 1 vote of the shareholders, the shareholders of the

Company adopted the proposed By-Laws annexed to the August 10, 2021 Notice of Meeting.

Petitioner was the sole negative vote on the adoption of the proposed By-Laws.

28. Also by 3 to 1 vote of the shareholders, at the August 23, 2021 meeting the

shareholders voted to elect three additional individuals to the Board of Directors of the Company.

Like his vote in connection with the By-Laws, Petitioner was the sole negative vote on the vote to

increase the size of the Board of Directors to four directors.
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The Notice of Special Meeting of Shareholders

29. On August 23, 2021, the very same day of the meeting that adopted first time By-

Laws for the Company and increased the Board of Directors of the Company from one Director

(Maurice Setton) to four directors, another Notice of Meeting was delivered to the shareholders of

the Company notifying all shareholders that a Special Meeting that was going to take place on

September 2, 2021.

30. According to this August 23, 2021 Notice of Meeting, the purpose of the meeting

was to consider and vote on a proposal to approve an Agreement and Plan of Merger (the "Merger

Plan") between the Company and Van Dale Industries, Corp. (a corporation wholly owned by the

three other shareholders of Respondent) and that Petitioner would be frozen out of this newly

merged entity. The Notice of Meeting provided the following:

In connection with its determination to approve the Merger
Agreement, the Board deliberated and concluded that the business
of the Company would be best served with management of the
Company and ownership being fully aligned, thereby avoiding all
potential conflicts of interest based upon the current organizational
structure, consisting of three employee-management shareholders
and one non-employee non-management shareholder.

31. The aforementioned alleged basis for the freeze-out merger of Petitioner was not a

valid exercise of business judgment and a legitimate corporate purpose but was an illegitimate

excuse to divest the Company of Petitioner — a 19.44% passive shareholder in that entity -- so that

the individual wealth of the remaining shareholders would be increased.

32. At the September 2, 2021 meeting of the shareholders to vote on the freeze-out

merger, Petitioner was the only shareholder of the four shareholders of the Company to vote no to

the merger.
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Petitioner's Election of Dissent

33. On August 31, 2021, Petitioner timely sent the Company a Notice of Election

pursuant to N.Y. Bus. Corp. Law § 623(a) exercising his dissenter's rights and demanding payment

of the fair value for all of his 35 shares of the Company.

The Merger Plan Was Approved by the Maiority Shareholders

34. As hereinabove alleged, the Special Meeting of Shareholders was held (on

September 2, 2021), and the Merger Plan was voted on and approved by the majority shareholders

(and post-merger shareholders) of the Company. Petitioner, who was being divested of his

interests in the Company, was the sole negative vote to the freeze-out merger.

35. As a consequence of the foregoing transactions, Petitioner was frozen out of a

closely held company in which he held a 19.44% ownership interest for over 30 years.

36. Upon information and belief, a Certificate of Merger was filed with the Secretary

of State of the State of New York on September 2, 2021 and the merger allegedly became effective

on that day.

Respondent's Offer to Petitioner

37. On September 3, 2021, one day after the shareholders' meeting to approve the

alleged Merger Plan, the Company sent Petitioner a "Notice and Offer Pursuant to New York

Business Corporation Law Section 623" offering to pay Petitioner $222,287.15 for each one of his

35 shares, or an aggregate purchase price of $7,780,050,25.

Petitioner's Refection of Respondent's Offer

38. On September 27, 2021, in accordance with N.Y. Bus. Corp. Law § 623(g),

Petitioner sent the Company a timely Notice of Rejection of Offer which, among other things,

rejected the freeze-out price that the Company was willing to offer for Petitioner's Shares.
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39. While Petitioner was not required to give the Company a reason for his rejection of

the offer, among the reasons for Petitioner's rejection were: (a) the alleged appraisals provided to

Petitioner from JBV Business Valuation ("JBV") and Hilco Enterprise Valuation Services, LLC

("Hilco") did not properly assess the fair value of the Company "on the day prior to the

shareholders' authorization date" of the merger; (b) the reports provided by JBV and Hilco both

improperly included DLOC and DLOM discounts; and (c) the information provided to JBV and

Hilco by the Company from which the appraisals were prepared were not provided to Petitioner

so that counter appraisals could be performed by Petitioner.

40. The valuation also did not take into account the 15 — 20% annual growth as touted

by the Company on its website, the recent uptick in sales of the Company and profits from 23

Mack, a company improperly spun off from the Company prior to the freeze-out merger.

41. The fair value of the Shares materially exceeds the price fixed by the Company.

Petitioner's Certificate of Shares of Common Stock

42. While pursuant to the technical requirement of N.Y. Bus. Corp. Law § 6230,

Petitioner was required to submit to the Company his certificate representing his 35 shares to the

Company within one month of filing his Notice of Election, despite having exercised due diligence

to find the stock certificate, Petitioner was not able to locate it.

43. Upon information and belief, certificates were never actually issued by the

Company to its shareholders but, if they were, they were issued over 30 years ago.

44. Thus, in Petitioner's timely notice of rejection of Respondent's offer, on September

27, 2021 Petitioner wrote Respondent the following:

The undersigned has conducted a diligent search for the Certificate
and is unable to locate the Certificate. The Company shall therefore
either (i) issue a new certificate for the shares pursuant to BCL §
508(e) and accept the reissued certificate as timely submission of

FILED: NEW YORK COUNTY CLERK 11/12/2021 12:36 PM INDEX NO. 160305/2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/12/2021

8 of 16



the Certificate by the undersigned pursuant to BCL § 6230; or (ii)
deem this notice as timely submission of the Certificate pursuant to
BCL § 6230.

45. By email from Maurice Setton to Petitioner dated September 27, 2021, Mr. Setton

rejected Petitioner's submission of the Certificate and stated, among other things, the following:

The Company acknowledges your demand that the Company either
(1) issue a new certificate for your shares or (2) deem your notice as
timely submission of the Certificate (as defined in the Rejection)
(the Certificate Demand). The Company rejects the Certificate
Demand, noting that you have not fulfilled the requirements of
submitting the certificates representing your shares to the Company
pursuant to New York Business Corporation Law (NYBCL) Section
623(F). Furthermore the required procedures to replace a share
certificate of the Company pursuant to its bylaws and NYBCL
Section 508 (E) require that you provide the Company with suitable
surety bond from a creditworthy insurance company for an amount
of no less than $7,780,050.25, which is demanded by the Company.
Additionally, the Company hereby refuses to accept the Rejection
as timely submission of the Certificate.

46. In other words, in an attempt to avoid its obligation under the New York Business

Corporation Law to promptly pay Petitioner 80% of the offer, and knowing full well that Petitioner

(like the other shareholders of this closely held family business) most likely never received a

certificate for his Shares over 30 years ago when he became a shareholder of this closely held

family owned Company, and knowing full well that there was no need for the Company to be

indemnified against any third party claims vis-a-vis a claim to Petitioner's Shares because the

Company and its remaining three (3) shareholders knew full well that Petitioner never sold those

Shares, Mr. Setton incredibly told Petitioner that he had to deliver to the Company a surety bond

whose premium would exceed $140,000.

47. No surety bond should have been required of Petitioner.

48. Upon information and belief, no surety bond was ever demanded of the other

shareholders of the Company.

D
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49. On October 4, 2021, the Company wrote Petitioner again to notify him that, among

other things, he purportedly failed to comply with his requirement of N.Y. Bus. Corp. Law § 6230

to submit his certificate to the Company within one month following his dissent and that the

Company had exercised its alleged right to deem his dissenter's rights lost.

50. The claim by the Company that Petitioner did not timely submit his certificate to

the Company was false, Petitioner did not lose his dissenter's rights, and the conduct by the

Company in refusing to accept the September 27, 2021 letter as a timely submission of Petitioner's

certificate was in bad faith, an act purely to harass Petitioner and avoid the required prompt

payment to him of over $6,000,000 and contrary to the laws of the State of New York.

Respondent has failed to make timely payment of
advances due under N.Y. Bus. Corp. Law ~ 623(g)

51. Pursuant to N.Y. Bus. Corp. Law § 623(g), actual payment to Petitioner of 80% of

Respondent's offer (i.e., the $222,287.15 per share "Cash Merger Consideration") for Peitioneer's

35 shares in the Company was to be "made by the corporation promptly upon submission of

Petitioner's certificates."

52. The September 27, 2021 notice should have been accepted by the Company as the

timely submission of Petitioner's certificate and 80% of the Cash Merger Consideration should

have been "promptly" delivered thereafter to Petitioner.

53. Notwithstanding the requirements of N.Y. Bus. Corp. Law § 623(g), Respondent

has been and continues to be delinquent in its payment obligation to Petitioner in the amount of

$6,224,040.20 due as an advance for Petitioner's Shares.

10
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54. Moreover, N.Y. Bus. Corp. Law § 623(h)(7) provides, in relevant part, as follows:

The court may, in its discretion, apportion and assess all or any part
of the costs, expenses and fees incurred by any or all of the
dissenting shareholders who are parties to the proceeding against the
corporation if the court finds any of the following: (A) that the fair
value of the shares as determined materially exceeds the amount
which the corporation offered to pay; (B) that no offer or required
advance payment was made by the corporation; (C) that the
corporation failed to institute the special proceeding within the
period specified therefor; or (D) that the action of the corporation in
complying with its obligations as provided in this section was
arbitrary, vexatious or otherwise not in good faith.

55. This Court should apportion and assess all of the costs, expenses and fees incurred

by Petitioner against the Company because one or more of the following has occurred: (i) the fair

value of the Shares as will be determined will materially exceed the amount which the corporation

offered to pay; (ii) the required 80% advance payment for Petitioner's Shares was never made by

the Company to Petitioner; (iii) the Company failed to institute the special proceeding within the

period specified therefor; and/or (iv) the action of the Company in complying with its obligations

as provided in N.Y. Bus. Corp. Law § 623 was arbitrary, vexatious or otherwise not in good faith.

Inasmuch as Respondent has Failed to Pay 80% to Petitioner as Required
by N.Y. Bus. Corp. Law § 623(g) Petitioner Should be Deemed to Still be

a Shareholder of the Company Entitled to 19.44% of Distributions/Dividends

56. N.Y. Bus. Corp. Law § 623(e) provides, in relevant part, as follows:

If a notice of election is withdrawn, or the corporate action is
rescinded, or a court shall determine that the shareholder is not
entitled to receive payment for his shares, or the shareholder shall
otherwise lose his dissenters' rights, he shall not have the right to
receive payment for his shares and he shall be reinstated to all his
rights as a shareholder as of the consummation of the corporate
action, including any intervening preemptive rights and the right to
payment of any intervening dividend or other distribution or, if any
such rights have expired or any such dividend or distribution other
than in cash has been completed, in lieu thereof, at the election of
the corporation, the fair value thereof in cash as determined by the
board as of the time of such expiration or completion, but without

1 1
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prejudice otherwise to any corporate proceedings that may have
been taken in the interim.

57. Respondent has acted in bad faith by failing to promptly deliver to Petitioner 80%

of the Cash Merger Consideration while at the same time claiming that Petitioner lost his dissenters

rights. In other words, Respondent has taken away Petitioner's ownership rights in the Company

in an illegitimate freeze-out merger but has refused to comply with the New York Business

Corporation Law and pay Petitioner the requisite 80% for those Shares —even 80% of the amount

that Respondent unilaterally claimed those Shares were worth.

58. Accordingly, until payment has been made for Petitioner's Shares, Petitioner

should be deemed to still be a shareholder of the Company entitled to 19.44% of the profits and

losses of the Company and to 19.44% of all dividends and distributions.

59. The Company must also be ordered to account to Petitioner as to the profits and

losses of the Company from the alleged effective date of the Merger.

Pretrial Disclosure Should be Ordered Pursuant to N.Y. Bus. Corn. Law ~ 623(E)(4)

60. N.Y. Bus. Corp. Law § 623(h)(4) provides, in relevant part, the following:

Upon application by the corporation or by any shareholder who is a
party to the proceeding, the court may, in its discretion, permit
pretrial disclosure, including, but not limited to, disclosure of any
expert's reports relating to the fair value of the shares whether or not
intended for use at the trial in the proceeding and
notwithstanding subdivision (d) of section 3101 of the civil practice
law and rules.

61. In the September 27, 2021 timely rejection of Respondent's offer, Petitioner

demanded that the information from which the JBV and Hilco appraisals were prepared and

identified in Exhibit VI of the JBV Valuation Report and Section 1.3 of the Hilco valuation report

be provided to Petitioner so that counter appraisals can be performed by the Petitioner.
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62. That letter also demanded the following from the Respondent:

Demand is hereby made of the Company that such documents, the
documents evidencing the finances of the Company through
September 1, 2021 and the documents evidencing the finances of 23
Mack Drive, LLC for the three year period through September 1,
2021 be produced forthwith to the undersigned and his counsel Alan
A. Heller, Esq., c/o Foster Garvey, P.C., 100 Wall Street, 20th Floor,
New York, NY 10005.

63. In response, on September 27, 2021, the Company wrote the following:

The Company acknowledges your demand for further documents
and information as specified in the Rejection (the Document
Demand). The Document Demand is hereby rejected. The
Company has no plans to furnish you with any additional
information at this time.

64. The refusal of the Company to provide the documents upon which the Company

appraisals were based and other reasonably requested documents so that Petitioner could perform

his own appraisals was an act of bad faith and has precluded Petitioner from properly assessing

the fairness of the offer made by Respondent for his Shares.

65. Accordingly, this Court should permit pretrial disclosure to the extent necessary for

Petitioner to assess the fair value of his Shares.

No Prior Application

66. No prior application for the relief herein sought has been made to any Court, Judge

or Justice thereof.

WHEREFORE, Petitioner respectfully requests that this Court enter an Order as follows:

(a) Directing the Company to recognize Petitioner's dissenter's rights with respect to

the Shares;

(b) Directing Respondent, in accordance with N.Y. Bus. Corp. Law § 623, to make the

advance payment to Petitioner required by law;
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(c) Permitting Petitioner to obtain disclosure relevant to the fair value of the Shares,

and the value of Respondent, including, without limitation, (i) disclosure concerning any analyses

and deliberations of persons involved in the establishment of the Cash Merger Consideration; (ii)

production of the documents and records (including any expert reports) reflecting such analyses

and deliberations and/or upon which the Cash Merger Consideration was based; and (iii)

production of other relevant and material financial records of the Company so that Petitioner can

conduct his own independent valuation of his Shares including, but not limited to, the information

from which the JBV and Hilco appraisals allegedly utilized by the Company in its determination

of the Cash Merger Consideration were prepared and identified in Exhibit VI of the JBV valuation

report and Section 1.3 of the Hilco valuation report;

(d) Determining the rights of Petitioner as dissenting shareholder of the Company and

fixing the fair value of the Shares as of the day prior to the Company's authorization of the

Company's merger;

(e) Directing that the cost and expenses of this proceeding, including the fees and

expenses of counsel and for an expert to be employed by the Petitioner, be assessed against the

Respondent based upon, inter alia, its establishment of a Cash Merger Consideration materially

less than the fair value of the Shares, its failure to make timely payment of statutory advances

required to be paid to the Petitioner, its failure to timely commence a special proceeding, its

erroneous termination of Petitioner's dissenter's rights with respect to the Shares and/or its

ongoing and wrongful insistence upon the termination of rights with respect the Shares

notwithstanding the fact that such position is arbitrary and vexatious under the circumstances;

(~ Awarding Petitioner interest in accordance N.Y. Bus. Corp. Law § 623(h);
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(g) Pursuant to N.Y. Bus. Corp. Law §§ 623(e) and (g) directing that, until Petitioner's

rights are determined, that (1) Petitioner shall be entitled to and shall receive 19.44% of the profits

and losses of the Company and to 19.44% of all prorated dividends and distributions made to the

Company's shareholders and (2) the Company shall account to Petitioner vis-a-vis the profits and

losses of the Company and any and all distributions and dividends made; and

(h) granting Petitioner such other and further relief as to this Court may seem just and

proper.

Dated: New York, New York
November 11, 2021

Alan A.
Yeli Zh

Attorneys for Petitioner
100 Wall Street
New York, New York 10005
(212)965-4526
alan.heller(cr~,foster.com
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VERIFICATION

STATE OF FLORIDA )
)ss.:

COUNTY OF ~~ L ✓►'1 ~GC~ ~}-

ALAN ADES, being duly sworn, deposes and says:

I am the petitioner in the within proceeding. I have read the foregoing Petition and know

the contents thereof; the same is true to my own knowledge, except as to those matters stated upon

information and belief, and as to those matters I believe them to be true.

/~-'

ALAN ADES
Swo,~ ~to before me this
~'aay of November, 2021

otary Publ'

,.j;h ~~

ky~ ,~a?~y AV,q~ Natary Public State of Florida
,z r Nicole J. Marino
~; c., e PAy Commission GG 988083
"0F,„~~¢~ Expires03/11/202A

l~
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