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PRELIMINARY STATEMENT 

Plaintiff-Respondent’s Brief reiterates the same flawed reasoning that 

occasioned this appeal, fails to adequately address the arguments presented 

to this Court in Defendant-Appellant’s Brief, and omits or overlooks 

relevant authority and principles of law.  Defendant-Appellant (the “Estate”) 

hereby respectfully submits this reply to those points raised by the Plaintiff-

Respondent (“Sage”).1 

For the reasons set forth herein, the Estate is entitled to dismissal of 

the indemnification claim and the Estate asks this Court to reverse the 

Appellate Decision affirming the Judgment.  

 
1 Unless otherwise defined, capitalized terms used herein shall be ascribed 

the same meaning as applied in Defendant-Appellant’s Brief. 
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ARGUMENT 

POINT I 

THE MOTION COURT ERRED IN FINDING BAD FAITH ON THE PART OF LISS, 

WITHOUT WHICH THERE CAN BE NO LIABILITY UNDER SECTION 13.02 
 

Sage argues that the Motion Court correctly found that bad faith was 

necessarily implied in the Dissolution Order dicta regarding “unclean hands” 

and that such implication was sufficient to trigger the indemnification 

provision in the Partnership Agreement.  In support, Sage cites two federal 

cases for the propositions that unclean hands and bad faith “travel in 

tandem” and that the unclean hands doctrine estops one “tainted” with either 

“inequitableness” or “bad faith.”  See Plaintiff-Respondent’s Brief at p. 5 

(citing    Erickson Beamon Ltd. v. CMG Worldwide, Inc., 2014 U.S. Dist. 

LEXIS 112437, 9 (S.D.N.Y. 2014) and Obabueki v. International Business 

Machines Corp., 145 F.Supp 2d 371, 401 (S.D.N.Y. 2001) aff’d 319 F3d 87 

(2d Cir. 2003) cert. denied 540 U.S. 940 (2003).  Neither of these 

propositions supports the Motion Court’s finding of bad faith. 

Sage also claims without the benefit of any findings made by the 

Motion Court or in the Dissolution Proceeding, that the Dissolution 

Proceeding was commenced without any reasonable basis in law or fact and 
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was frivolous (and by extension, brought in bad faith).  In support, Sage 

cites Smullens v. MacVean, 183 A.D.2d 1105, 1107 (3rd Dep’t 1992) lv. 

app. denied 85 N.Y.2d 995 (1995).  Smullens, however, was a decision 

applying sanctions under CPLR § 8303-a, a section that is inapplicable here 

and does not mention unclean hands.  Id. at 1107; CPLR § 8303-a.   

Sage then argues that the indemnification provision at issue was 

triggered by Liss’ bad faith conduct which was undertaken “for the dishonest 

purpose of dissolving the Partnership in order to unilaterally force a sale of 

the Premises.”  Plaintiff-Respondent’s Brief at p. 6.  In presenting this 

argument to this Court, Sage cites only the affidavit of its own President for 

support and ignores the specific finding of the Motion Court that the 

argument was unsupported and did not form a basis for the findings on 

appeal.  (R12.)   

Sage also maintains that the Estate should be precluded from 

challenging the dicta relating to unclean hands contained in the Dissolution 

Order because the Estate failed to appeal the Dissolution Order.  

“[D]isagreement with certain dicta,” however, “does not furnish a basis to 

take an appeal.”.  See Edge Mgt. Consulting, Inc. v. Irmas, 306 A.D.2d 69, 

69 (1st Dept 2003); (citing Pennsylvania Gen. Ins. Co. v. Austin Powder 
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Co., 68 N.Y.2d 465, 472-473, 510 N.Y.S.2d 67, 502 N.E.2d 982 (1986); 9th 

& 10th St. v. Adopt-A-Bldg., Inc., 188 Misc. 2d 611, 612, 728 N.Y.S.2d 855 

(2001)).  It is also disingenuous of Sage to argue that the Dissolution 

Proceeding was frivolous while also arguing that Liss should have continued 

to litigate the Dissolution Proceeding through appeals in order to challenge 

dicta.  

  Sage also misstates the holding in the Dissolution Order by stating 

that “Robert Liss’ unclean hands, and utter lack of evidence, were the 

dispositive reasons” for dismissal.  See Plaintiff-Respondent’s Brief at p. 5.  

In fact, the Dissolution Order provided:  

The defendant has established a prima facie defense 

entitling it to the dismissal of the plaintiff’s complaint in that 

neither the Proprietary Lease nor any document referenced 

thereunder contains any condition with respect to subletting that 

requires one or more of the partners to remain in occupancy of 

at least 51% of the Unit.  It argues that the statement in the 

Letter dated February 21, 1984, which is signed only by the 

then president of the cooperative corporation, does not 

constitute such “condition”. 

 

The court concurs with the defendant. The Letter, which 

forms the gravamen of plaintiff’s complaint, does not constitute 

a condition of subletting because it was not “duly authorized by 

a resolution of the Directors, or given in writing by a majority 

of the Directors or by lessees owning 66 2/3 % of the issued 

shares of the cooperative corporation,” as provided under the 

“Subletting” provisions of the Proprietary Lease Rider. 
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(R88.)  The Dissolution Order then continued to enunciate the separate and 

hypothetical point that: 

Moreover, plaintiff has unclean hands with respect to his 

demand for the equitable relief of dissolution.  Plaintiff testified 

at an examination before trial on August 29, 2007 that the 

sublease agreements, under which he sublet 90% of his portion 

of the Unit, are each for less than one year in duration, and that 

the board does “not consider [any such agreement] a real lease”. 

Therefore, even assuming arguendo the existence of a 51% 

provision in the Proprietary Lease, it would be plaintiff, who 

would be persisting in placing the partnership in violation of 

such Proprietary Lease provision. Such is also a concession by 

plaintiff that no more than 51% of the Unit is sublet, since his 

subleases “are not real”. 

 

(R89.)  In other words, the dispositive reason for the decision was that the 

Letter that formed the basis of the complaint did not create a condition 

restricting subletting and, hypothetically, even if the facts were different, 

Liss then had unclean hands.  Accordingly, the “finding” of unclean hands is 

dicta and does not support the Motion Court’s finding of bad faith. 

 Sage’s attempt to recast the dicta in the Dissolution Order as 

“carefully and thoroughly reasoned” dicta relating to a statute “of such far-

reaching public importance” so as to permit application of Garofano Const. 

Co. v. New York, 180 Misc. 539, 540 (AT 1st Dept. 1943) aff’d 266 A.D. 

960 (1st Dep’t 1943) is unavailing.  The Dissolution Order was not issued by 

the Court of Appeals and did not involve a statute of far-reaching public 
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importance—merely an agreement between private parties.  Additionally, 

the dicta did not address the element of damages required for a finding of an 

unclean hands defense. 

 This Court has held that the doctrine of unclean hands: 

whatever may be the limits of its vague coverage, cannot apply 

here -- and this for a number of reasons. In the first place it is 

never used unless the plaintiff is guilty of immoral, 

unconscionable conduct and even then only “when the conduct 

relied on is directly related to the subject matter in litigation and 

the party seeking to invoke the doctrine was injured by such 

conduct (Green v. Le Beau, 281 App. Div. 836; 2 Pomeroy on 

Equity Jurisprudence [5th ed.], § 399, p. 99)” (Weiss v. 

Mayflower Doughnut Corp., 1 N Y 2d 310, 316; see 32 Boston 

U. L. Rev. 66 et seq.). 

 

Natl. Distillers & Chem. Corp. v. Seyopp Corp., 17 N.Y.2d 12, 15-16 

(1966).  As the Estate specifically argued in its Brief, the Dissolution Order 

held that neither party was injured by the subletting that both parties in the 

Dissolution Proceeding engaged in and, consequently, the only injury 

asserted by Sage is that of attorney’s fees expended in the Dissolution 

Proceeding.  Defendant-Appellant’s Brief at pp. 25-27.  Sage failed to 

address the Estate’s argument that attorney’s fees expended in asserting an 

unclean hands defense cannot serve as the injury required to meet the 

element of injury required to support a finding of unclean hands and, 

accordingly, the point is conceded. 
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Finally, Sage’s argument concerning this Court’s ability to review the 

unclean hands determination is backwards.  Sage argues that the Estate is 

asking this Court to review “speculation” contained in the affidavit of 

Michael Liss submitted to the Motion Court.  Plaintiff-Respondent’s Brief at 

p. 8.  This is untrue.  The Motion Court already specifically reviewed the 

factual arguments of the parties concerning motives and specifically held 

that there was no basis for a finding of bad faith apart from the unclean 

hands language set forth in the Dissolution Order.  (R12.)  There is no 

reason that this Court cannot review the legal import of the Dissolution 

Order to determine whether the Motion Court interpreted it correctly.  See 

Diarrassouba v. Consol. Edison Co. of N.Y. Inc., 2014 NY Slip Op 08749, ¶ 

1, 123 A.D.3d 525, 525, 999 N.Y.S.2d 33, 33-34 (1st Dep’t 2014); Allstate 

Ins. Co. v. Perez, 157 A.D.2d 521, 523, 549 N.Y.S.2d 713, 714-15 (1st 

Dep’t 1990).   

For these reasons, the Estate is entitled to dismissal of the 

indemnification claim and the Estate asks this Court to reverse the decision 

of the Appellate Division. 
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POINT II 

THE PARTNERSHIP AGREEMENT DOES NOT PROVIDE FOR THE  

AWARD OF ATTORNEY’S FEES IN DIRECT ACTIONS BETWEEN PARTNERS 
 

In an effort to avoid the clear and unmistakable holdings of this Court 

regarding the strict requirements that must be met to permit an award of 

attorney’s fees in a direct action between the parties to an agreement based 

upon that agreement’s indemnification provision, Sage engages in tortured 

readings of nearly all of the applicable jurisprudence.  This Court has ruled 

on this issue multiple times, each time holding that where an indemnification 

provision is not unmistakably clear in providing for indemnification of 

attorney’s fees in an intra-party dispute, the recovery of such fees is not 

permitted.  See Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 31 

N.Y.3d 569, 584 (2018); Hooper Assoc. v. AGS Computers, 74 N.Y.2d 487, 

492, 548 N.E.2d 903, 549 N.Y.S.2d 365 (1989); Breed, Abbott & Morgan v. 

Hulko, 74 N.Y.2d 686, 687, 543 N.Y.S.2d 373, 374, 541 N.E.2d 402 (1989). 

In Breed, Abbott & Morgan v. Hulko, 74 N.Y.2d 686, 687, 543 

N.Y.S.2d 373, 374, 541 N.E.2d 402 (1989), this Court held that the 

indemnification clause at issue applied to cover attorney’s fees incurred by 

the escrowee even though it did not specifically so state because if it did not, 
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“it is difficult, if not impossible, to ascertain for what it was that the parties 

had agreed to indemnify the escrowee.”  In other words, the Court of 

Appeals could not construe the provision at issue to apply at least as easily 

to third-party claims against the escrowee. 

In Hooper Assocs., Ltd., 74 N.Y.2d at 493-94, 549 N.Y.S.2d at 368, 

decided later that year, this Court held that the provision at issue that 

provided broad indemnification “‘from any and all claims, damages, 

liabilities, costs and expenses, including reasonable counsel fees’” did not 

cover direct claims between the parties to the agreement because, unlike in 

Breed, Abbott & Morgan, “the potential existed for third-party actions.”  Id.  

This Court specifically rejected the argument that its decision in Breed, 

Abbott & Morgan embraced the rule seemingly adopted by the First 

Department (Breed, Abbott & Morgan v. Hulko, 139 A.D.2d 71, 74-75 (1st 

Dep’t 1988)) “liberalizing the interpretation of indemnification clauses when 

a party seeks indemnification of legal expenses incurred in successfully 

asserting its rights under a contract.”  Id.  This Court found that none of the 

terms at issue were “exclusively or unequivocally referable to claims 

between the parties themselves or support an inference that defendant 
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promised to indemnify plaintiff for counsel fees in an action on the 

contract.”  Id. 

In Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 31 N.Y.3d 

569, 584 (2018), this Court had the opportunity to revisit its holdings on this 

well-settled rule and declined to adopt a different approach.  This Court 

held:  

In New York, “the prevailing litigant ordinarily cannot collect . 

. . attorneys’ fees from its unsuccessful opponents. . . . 

Attorneys’ fees are treated as incidents of litigation, rather than 

damages. . . . The exception is when an award is authorized by 

agreement between the parties or by statute or court rule” 

(Congel v Malfitano, 31 NY3d 272, 290-291, 76 NYS3d 873, 

101 NE3d 341 [2018] [citations and internal quotation marks 

omitted]). In Hooper Assoc. v AGS Computers, this Court held 

that a court “should not infer a party’s intention to waive the 

benefit of the rule unless the intention to do so is unmistakably 

clear from the language of the promise” (74 NY2d 487, 489, 

492, 548 NE2d 903, 549 NYS2d 365 [1989]). Here, as in 

Hooper, the attorneys’ fees provision “does not contain 

language clearly permitting plaintiff to recover from defendant 

the attorney[s’] fees incurred in a suit against defendant” (id. at 

492). Similarly, the subjects set forth in this provision are all 

“susceptible to third-party claims,” and “[n]one are exclusively 

or unequivocally referable to claims between the parties 

themselves” (id. at 492). Accordingly, there is no unmistakable 

promise to reimburse attorneys’ fees in a case brought by 

Ambac against Countrywide. 

 

Ambac Assur. Corp. v, Countrywide Home Loans, Inc., 31 N.Y.3d 569, 584 

(2018). 
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What is clear from these decisions is that a party to a contract will not 

be indemnified for attorney’s fees arising out of a direct dispute with another 

party to that contract absent: 1) clear and unequivocal language providing 

that one party must indemnify another party for attorney’s fees incurred in 

an intra-party dispute; or 2) circumstances under which it is inconceivable 

that the language could possibly refer to any third-party claims. 

This rule and the burden on the party seeking indemnification to 

demonstrate that the language cannot be read to cover third-party claims has 

been applied repeatedly.  See Gotham Partners, L.P. v. High River Ltd. 

Partnership, 76 A.D.3d 203, 208-9, 906 N.Y.S.2d 205 (1st Dep’t 2010) 

(holding the indemnification clause did not apply to direct claims because 

the indemnification provision could be read “at least as easily” to apply 

solely to third-party claims and the Hooper standard requires “more than 

merely an arguable inference of what the parties must have meant.”); see 

also Oscar Gruss & Son, Inc. v. Hollander, 337 F.3d 186 (2d Cir. 2003); 

Broadhurst Investments, L.P. v. Bank of New York Mellon, No. 09 Civ. 1154 

(PKC), 2009 U.S. Dist. LEXIS 117590, 2009 WL 4906096 (S.D.N.Y. Dec. 

14, 2009); Canpartners Investments IV, LLC v. Alliance Gaming Corp., 981 

F. Supp. 820 (S.D.N.Y. 1997).   
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There is absolutely no language in the Partnership Agreement 

specifically referencing direct claims such as the underlying Dissolution 

Proceeding and no indication from the surrounding circumstances that this 

typical indemnification language between two partners could not 

conceivably cover anything other than direct claims between the partners.   

Because the potential exists for third-party actions and applies at least 

as easily to such potential third-party claims, the rule precludes the award of 

attorney’s fees to Sage.  In fact, the Motion Court specifically found that 

Section 13.02 did not address “whether a partner must indemnify the other 

for claims brought by one partner directly against the other” and “the 

provision contains no reference to direct claims between the parties.”  (R10.)   

Sage principally relies on two First Department decisions that 

seemingly turn the rule in Hooper on its head—Crown Wisteria, Inc. v. 

Cibani, 178 A.D.3d 524 (1st Dep’t 2019) and Crossroads ABL LLC v. 

Canaras Cap. Mgt., LLC, 105 A.D.3d 645 (1st Dep’t 2013).  Sage’s 

arguments fail for two reasons. 

First, in order to harmonize these cases, Sage argues that Hooper and 

the cases following it contain narrow indemnification provisions while the 

one at issue here and in Crown Wisteria and Crossroads are broad.  This is 
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inaccurate.  Virtually all of the decisions contain the typical broad 

indemnification language such as “any and all claims, damages, liabilities, 

costs and expenses, including reasonable counsel fees” found in Hooper.   

See Hooper Assocs., Ltd., 74 N.Y.2d at 493-94, 549 N.Y.S.2d at 368.  Sage 

however, seeks to take issue with the end of each clause and distinguish 

between cases based upon how they describe the scope of the interaction of 

the parties.   

For example, Sage argues that Gotham Partners is narrow because it 

concerns costs incurred in connection with a specific third-party entity, 

“Hallwood.”  Plaintiff-Respondent’s Brief at p. 9.  In Gotham Partners, 

however, the agreement was a share purchase agreement defendant 

purchased plaintiff’s shares of Hallwood Realty Partners, L.P.  Gotham 

Partners, L.P., 76 A.D.3d at 204.  In essence, the purportedly limited 

reference to costs incurred in connection with shares or interests in 

“Hallwood” is synonymous with “in connection with the subject matter of 

this agreement” and not, in fact, limiting in any way material to the 

distinction between third-party and direct claims.  

Second, it appears that the language in the cases cited by Sage which 

signals a departure from this Court’s jurisprudence has either been 
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misconstrued or represents a departure from the rule that has been 

recognized and criticized by courts.   Specifically, any argument that broad 

language that is as likely to cover third-party claims as direct claims 

necessarily covers direct claims is in violation of the rule in Hooper.   

It would appear that Crown Wisteria and Crossroads share a common 

origin.  In Crown Wisteria, the Court awarded attorney’s fees where the 

clauses were “neither limited to a specific list of items, nor did they 

explicitly limit indemnification to third-party claims.”  Crown Wisteria, Inc. 

v. Cibani, 178 A.D.3d 524 (1st Dep’t 2019).  Crown Wisteria cited two cases 

in support.  One is Crossroads ABL LLC v. Canaras Cap. Mgt., LLC, 105 

A.D.3d 645 (1st Dep’t 2013) which held, in pertinent part: 

Nor does the indemnification provision at issue preclude intra-

party claims. To the contrary, the indemnification provision 

does not include an exhaustive list of actions for which 

indemnification is required, nor are there any other provisions 

in the servicing agreement that would be rendered meaningless 

if the indemnification provision is read to include any claims—

intra-party or otherwise 

 

Id.  The second case cited by Crown Wisteria is Abax Lotus Ltd. v. China 

Mobile Media Tech. Inc., 149 A.D.3d 535, 535 (1st Dep’t 2017) which held: 

The court erred in dismissing plaintiffs’ claims based on its 

finding that the indemnification provision in the Investors 

Rights Agreement is limited to third-party claims. Rather, the 

provision, which states that indemnification applies to any loss 
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“whether or not arising out of any claims by or on behalf of any 

third party,” and includes a distinct section referencing third-

party claims, clearly implies that the parties intended the 

provision to apply to certain intra-party claims. 

 

Id.  Abax, in turn cited Sagittarius Broadcasting Corp. v. Evergreen Media 

Corp., 243 A.D.2d 325, 326 (1st Dep’t 1997) which held that: 

the indemnification clause of the subject contract is 

distinguishable from that involved in Hooper Assocs. v AGS 

Computers (74 NY2d 487), as are the fact patterns in the two 

cases. Here, the first sentence of the subject clause cannot 

reasonably be interpreted as limited to third-party claims, 

particularly in view of the second portion of that clause, which 

clearly pertains to third-party actions, thereby rendering the first 

part mere surplusage were it only applicable, as defendant 

maintains, to third-party actions. Accordingly, the cause of 

action for attorneys’ fees is viable. 

 

Id.   

 A review of these four cases demonstrates that the courts in 

Sagittarius and Abax faithfully applied the rule of Hooper by finding that 

where an agreement contained language specifically limited to third-party 

claims together with another clause containing broad language applicable to 

third-party and direct claims alike, the parties demonstrated clear intent to 

cover direct claims in the broader section.   

The courts in Crossroads and Crown Wisteria, however, appear to 

hold that broad language by itself is sufficient to provide for indemnification 
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of attorney’s fees in connection with direct claims even absent a companion 

clause which is limited to third-party claims.  Without such a limited third-

party clause (which is not present in the Partnership Agreement), a broad 

provision cannot be read to clearly demonstrate an intent to cover direct 

claims under the rule in Hooper. 

The danger of misconstruing Sagittarius has been recognized by 

courts that have been more careful to faithfully follow Hooper.  In Ocwen 

Loan Servicing, LLC v. Ohio Pub. Empls. Retirement Sys., 2014 NY Slip Op 

30469[U], *18 (Sup Ct. NY County 2014), the court held: 

Here, Section 5.19(a) of the Amended PSA does not contain 

language clearly permitting a Certificateholder to be 

indemnified by the Servicer and does not “exclusively or 

unequivocally refer[] to claims between the parties themselves 

or support an inference that defendant promised to indemnify 

plaintiff” for the expenses incurred in bringing this litigation. 

Hooper Assoc. Ltd., 74 N.Y.2d at 492. To the extent that 

Sagittarius compels a different result, this Court declines to 

follow the 1997 ruling in Sagittarius and instead follows the 

logic of the 2010 ruling in Gotham Partners. Accordingly, 

Ocwen’s motion to dismiss OPERS’s claim for indemnification 

is granted with prejudice. 

 

Ocwen Loan Servicing, LLC, 2014 NY Slip Op 30469[U], *18 (Sup Ct, NY 

County 2014).   

This distinction was also discussed at length in Luna v. Am. Airlines, 

769 F. Supp 2d 231, 244 (SDNY 2011), which explained:   



17 

 

In contrast, when the language of an indemnification provision 

specifically evidences the parties’ intent to cover claims by 

contracting parties, indemnification for suits against the 

indemnitor will be enforced. For instance, when confronted 

with indemnification provisions that include both broad 

indemnity clauses and narrower clauses that specifically target 

third-party claims, courts have determined that the broad 

provisions cover claims between the contracting parties, thereby 

ensuring that neither clause is superfluous. See, e.g., Mid-

Hudson Catskill Rural Migrant Ministry, Inc. v. Fine Host 

Corp., 418 F.3d 168, 178-79 (2d Cir. 2005); Promuto v. Waste 

Mgmt., Inc., 44 F. Supp. 2d 628, 650-52 (S.D.N.Y. 1999) 

(where notice-of-claim and assumption-of-defense provisions 

explicitly apply only to indemnity of third-party claims, broader 

indemnification provision applied to claims by contracting 

parties); Sagittarius Broad. Corp. v. Evergreen Media Corp., 

243 A.D.2d 325, 326, 663 N.Y.S.2d 160, 161 (1st Dep’t 1997); 

see also Pfizer, Inc. v. Stryker Corp., 348 F. Supp. 2d 131, 146 

(S.D.N.Y. 2004) (where special notice-of-claim, assumption-of-

defense and counsel-selection provisions apply only to third-

party claims, broad indemnification provision covers claims by 

contracting parties). 

 

Luna v. Am. Airlines, 769 F. Supp 2d 231, 244 (SDNY 2011).   

To the extent that Crown Wisteria or Crossroads hold that 

indemnification provisions covering attorney’s fees are applicable to direct 

actions between the parties, they are based upon either an adherence to the 

First Department’s holding in Breed, Abbott & Morgan v. Hulko, 139 

A.D.2d 71, 74-75 (1st Dep’t 1988) which was rejected by this Court or a 

misreading of Sagittarius and Abax. 
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As the rule is applied to this case in particular, it should also be noted 

that unlike those cases cited by the Motion Court, this case involves a claim 

for recovery of attorney’s fees where the indemnification clause at issue 

(R72) does not even clearly reference attorney’s fees, let alone direct 

actions.  See Crown Wisteria, Inc. v. Cibani, 178 A.D.3d 524 (1st Dep’t 

2019) (“Cibani agreed to hold Plaintiff harmless from the attorney’s fees it 

incurred”); Crossroads ABL LLC v. Canaras Cap. Mgt., LLC, 105 A.D.3d 

645 (1st Dep’t 2013) (agreement to advance attorney’s fees); WSA Grp., PE-

PC v. DKI Eng'g & Consulting USA PC, 178 A.D.3d 1320, 1324, 116 

N.Y.S.3d 719, 725 (3rd Dep’t 2019) (“provision requires defendant to 

‘indemnify and save harmless and defend’”) (emphasis in original); 

HealthNow N.Y., Inc. v. David Home Builders, Inc., 176 A.D.3d 1602, 112 

N.Y.S.3d 360 (4th Dep’t 2019) (no attorney’s fees claim involved). 

In affirming the Motion Court’s decision, the Appellate Division cited 

an additional case in support—Nigiri v. Liberty Apparel Co., Inc., 76 A.D.3d 

842, 844 (1st Dep’t 2010).  Nigiri involved two attorney’s fees clauses: one 

pertaining to attorney’s fees incurred in a known third-party action and a 

typical prevailing party fee clause relating to enforcement of the parties’ 
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agreement.  Neither clause was a true indemnification clause and therefore 

should not have been relied upon by the Appellate Division. 

For these reasons, the Estate is entitled to dismissal of the 

indemnification claim and the Estate asks this Court to reverse the decision 

of the Appellate Division. 



CONCLUSION

For the foregoing reasons, the Estate is entitled to dismissal of the

indemnification claim and the Estate asks this Court to reverse the decision

of the Appellate Division.

Dated: Massapequa, New York
February 11, 2022

Respectfully submitted,

^ 1“
Christopher A. Raimondi
Anthony T. Wladyka, III
RAIMONDI LAW, P.C.
Attorneys for Defendant-Appellant
552 Broadway
Massapequa, New York 11758
(516) 308-4462
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