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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: PART 54

------------- X v

ESTHER J. O’ MAHONY and KEN F OLEY individually  Index No.: 652621/2014
and on behalf of DUBCORK INC., a New York ' :

Corporation, d/b/a SMITHFIELD and SMITHFIELD - DECISION & ORDER
NYC, .

Plaintiffs,
-against- e

GAVIN WHISTON, THOMAS MCCARTHY, KIERON
SLATTERY, MOXY RESTAURANT ASSOCIATES,
INC., and DUBCORK INC. d/b/a SMITHFIELD,
SMITHFIELD NYC and SMITHFIELD HALL,

- 'Defendants.
_________ - — X |

JENNIFER G. SCHECTER, J.:

Motion sequence numbers 010 and 011 are consolidated for disposition.

Plaintiffs Esther O’Mahony and Ken Foley move for partial summary judgment

10/ 04/ 2019

against defendants Gavin Whiston, Thomas McCarthy, Kieron Slattery (collectively, the |

Individual Defendants), Moxy Restaurant Associates, Inc. (Moxy), and Dubcork, TInc.
(Du.bcork). Defendants oppose and separately move for summary 'jﬁdgment against
plaintiffs. The paﬂies also seek sanctions against beach othe; forvthei.r' alleged friyolous
conduct. For the. reasons that follow, the parties’ motions are denied in their entirety.
Background & Procedural History
This case concerns an Irish soccer bar. In early 2010, after having prei;ious

involvement with another bar, Foley, Slattery, and McCarthy decided to open a new bar.

- They chose to involve Whiston, who had bar management experience. In April 2011, the

four of them agreed they would be equal shareholders of the New York corporation they

~
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formed to own the bar — Dubcork.. Foley’s shares, howe§er, would nominally be held by
O’Mahony, who is now his wife.! They named the bar Smithfield (the Cld Bar).

In June 2011, Dubcork entered into a lease for the Old Bar at 215 West 28th Street
in Maﬁha_ttan. Plaintiffs claim that it was agreed that.each of .the four silareholders would
‘make equal capital contributions and ihat Foley would loan some money to Dubcofk. It
is undisputed that Foley loaned $86,000 to Dubcork to pay for construction costs (the
Foley Loan). It is also undisputed that. all gf the shareholders made $50,000 capital
contributions, except for Whiston, who contributed $10,000. They also raiséd another
$350,000 to finance the construction by selling 20% of Dubcork’s equity. The two
largeét outside investors were non-party Dave Massey, who paid $150,000 for a 10%
stake, and non-party Erik Manning, who paid $100,000 for a 5% stake. The four original
shareholders were each left with a 20% stake.?

’ The Old Bar opened on March 30, 2012 and‘Whiston and McCarthy served as its
| managers. McCarthy paid the bills. Foley énd Slattery worked in the bar. Foley also
sometimés performed jazz concerts.

'l.“he Old Bar did not étay open for very long. Yet, in that limited time, plaintiffs

allege that the Individual Defendants engaged in ifnpropriafes.' Plaintiffs claim, for

example, that: (1) Whiston contributed $40,000 less than the other shareholders; (2)

! O’Mahony held the shares because she has a Social Security number. For most of the
pendency of this case, O’Mahony was the only named plaintiff. The complaint was amended to
add Foley due to the uncertainty as to which among them has standing, an issue not addressed by
the parties. Should plaintiffs ultimately prevail, the question will need to be addressed.

2 Dubcork does not have a shareholders agreement and thus is governed by the default rules of

the New York Business Corporation Law.
: 2
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McCarthy and his family illegally lived, rent free, in the Old Bar for three months and
' that they ate most of their meals there, also for free; (3) McCarthy issued six $1,500
checks to his wife, who did not work in the Old Bar and inexplicably issued himself two
checks totaling $6,421.19 for no legitimate businessv purpose; (4) McCarthy wrote a
$7,000 check to Whiston three days before Whiston’s wedding, which McCarthy was
unable to explain at his deposition; (5) Whiston and McCaﬁhy paid themselves based on
hours worked without keeping any records of such hours, unlike all others who worked at
the Old Bar; (6) McCarthy céused Dubcork to pay his monthly personal credit card bills,
totaling $105,247.02, without keeping any records even though some of the payments
were supposedly reimbursements for him personally paying the_ Old Bar’s expenses; and
(7) Whiston and MgCarthy allegedly took $903,445 of the Old Bar’s cash, which they
supposedly used to pay the Old Bar’s expenses, for which they have no records, nor is
there any recdrd because the Point of Sale (PQS) records were destroyed after the Old

Bar closed.’ | | |
The very month after the Old Bar opened, in April 2012, its landlord sought to buy

it out so the property could be developed. These negotiations devolved into litigation

3 Based on his analysis of certain POS records attached to emails, Plaintiffs’ expert contends that
80% of Old Bar’s cash receipts were not accounted for in the POS system. While the Individual
Defendants’ shoddy record keeping and failure to retain Dubcork’s POS records raises spoliation
concerns, it would be premature to address the spoliation issue at this time. Defendants’ failure
to account for the cash will result in their liability for that cash. Thus, an adverse inference due
to spoliation could be academic. Because it is not yet clear what the accounting will show,
plaintiffs may renew their spoliation arguments with their in limine motions. 4
3 .
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which, to the benefit of Dubcork’s shareholders, resulted in a 4luc.rative settlement.* In
June 2013, the landlord agreed to pay $1.9 million to Dubcork to close the Old Bar by the
end of 2013 and to vacate the. premises by January 15, 2014. Plaintiffs were not
consulted pr_ior to the settlement’s execution, nor were they informed that Dubcork had
already received $126,000 of the settlement amount.” Also supposedly unbeknownst to
plaintiffs at that time was that the Individual Defendants were looking to relocate the Old
Bar and, in August 2013, began negotiating a new lease for space at 138 West 25th Street
in Manhattan (the New Bar). The Indrvrdual Defendants, along with Massey, would each
own 25% of the shares of the New York corporation formed to own the New Bar —
Moxy. Plaintiffs Were not offered the opportunity to invest in Moxy, nor was Dubcork
provided the opportunity to own the New Bar — even though money from Dubcork’s
settlement was useti to fund the New Bar.

Moxy signed its lease for the New Bar on December 20, 2013. Moxy made a
$70,200 down payment from proceeds Dubcork obtained from its landlord, which had
agreed to the early'release of the funds. The Individual Defendants were keen on opening
the New Bar as soon as possible so as not to lose customers by having a lag between the
Old Bar’s closing and the New Bar’s opening. Moxy paid $500,000 to the restaurant that
had previouslsf occupied the New Bar’s sr)ace, which included the right to interior
furnishings such as its chairs and tables. This obviated the need to move the Old Bar’s

furniture, which was placed in storage and later abandoned. The Old Bar also abandoned

4 In January 2013, the landlord commenced a summary non-payment proceeding. In February
2013, the landlord served a notice to cure. In March 2013, the landlord served a notice of
termination. Litigation over a Yellowstone injunction and the termination notice followed.

. 4 ,
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its POS records (which ié why many records from the Old Bar were. not produ(%,ed in
.discovery). The only‘ material item moved to the New Bar appears to be the “Smith_‘ﬁeld” '
sign, which had value because the New Bar also was called Smithﬁ.eld.b-

On January '15, 2014, after the Old Bar vacated the i)remises, Dubcork received
the balance of the settlement payment — over $1.5 million plus the retﬁrﬂ of its $123,600
security deposit from the landlord. The following day, on January 16, Dubcork ;made
payrﬁents of $132,450 to Whiston, McCarthy, Slattery, and Massey, who used the money
to cause Moxy to pay the balancé of the $500,000 owed on the new leaséhold.? The
following week,i on January 23, McCarthy fnisfepresent@d to Foley in an email that the
settlement proceeds from Dubcork’s landlord had not yet cleared the bank (see Dki. 290

at 62), when, “[i]n fact, the balance of thé sales proceeds had been received 8 days

McCarthy, Slattery and Massey” (Dkt. 292 at 14). Foley responded by.asking when the
Foley Loan would be repaid (see Dkt. 290 at 62). McCarthy did not reply. Thattsame
day, Whiston and Slattery caused Dubcork to pay them each $55,000 as “BonuS/Sale
:
Commissions™ (seé id. at 66). These payments were not disclosed to plaintiffs. N(;r is it

clear why a bonus or commission was warranted, as no transaction justifying such a

payment appears to have occurred.’

3 Obviously, setting up the New Bar cannot be a justification for the Old Bar to pay a bonus, as
the Old Bar did not benefit. To the extent the payments were due to the settlement with the
landlord, it is unclear how Whiston and Slattery did anything to make this happen that could
justify such an exorbitant payment or why a director would be entitled to a bonus for settling a
legal action brought against the company At trial, Whiston and Slattery will have to prove that
these payments satisfy the entire fairness test — that is, both the process and the amount were fair.

earlier, had cleared and multiple distributions had already been made to Whiston,
5

6 -of 18



| X ] _ 08 PM I'NDEX: NGO, 6520217 2014
' NYSCEF DOC. NO. 369 . : o _ RECEI VED NYSCEF: 10/ 04/2019

On February 27, 2014, McCarthy told Foley that each shareholder was getting .
$50,000 until a “tax situation is finalized” (see id. at 68). There v‘vaS no “tax situation”
holding up the money; the Individual Defendants had already received $260,00B and
Massey had received $150,000 (see Dkt. 292 at 15). ‘

In February and April 2014, O’Mahony received checks totaling l$192,677. {Nhile
she was not given an e%planaticn for why that amount was paid to her at the time, ijn this
case, the Individual Defendants explained this Was tﬁe amount that each of Dubcork’s
shareholders received and represented the net proceeds from the $1.9 million settltementv
after all of Dubcork’s ekpenses were paid (a claim that only holds water assuming that,
for instance, the$55,000 payments are legitimate) (compare Dkt. 291 at 9-11, with Dkt.
329 at24)6

At the same time, the vIn.diVidual‘.Defendants were still working on getting the New
Bar up and running. They publicized that they would be reopening et a smaller location
on 25th Street (see Dkt. 296 at 74, 76).

The New Bar opened in May 2014. It, like the Old Bar, wascalled Smithfield.

Many of the Old Bar’s patrons, particularly certain soccer “booster clubs,” started

6 The propriety of Massey, a 10% shareholder, receiving approximately the same amount of
money as the other 20% shareholders, cannot be decided on this summary judgment motion. It is
unclear how the parties treated the settlement distributions, namely whether (according to
defendants) they were meant to be a return of capital in accordance with the alleged oral
agreement reached with Massey at the time of his investment or whether (according to plaintiffs)
the proceeds should have been distributed on a pro rata basis. If defendants can prove the
alleged agreement with Massey (an issue that implicates their credibility), it seems that what was
given to Massey was not only proper, but indeed legally required. But if that alleged agreement
is not proven, then plaintiffs have a compelling claim.that shareholder distributions must be
made in proportion to their percentage equity, and thus plaintiffs are owed their share of the extra

amount paid to Massey.
6
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P

frequenting the Netv Bar. The New Bar also' continued to use the smithﬁeldnye.com
website so the Old Bar’s patrons would be routed to the New Bar (s'ee id. at 80). llz\/ony
did not pay anything to Dubcork for this goodwill. | |
In May and June 2014, as Foley did months earlier, O’Mahony asl.<ed Whgn the:
Foley Loan would be repaid and inquired as to the breakdown of the settlement'
distribution (see id. at 92). The Individual Defendants'prdmised a “full bteakdown%’, but
none was prov1ded untll dlscovery in this action (see id.). O’Mahony then h1red counsel
- who threatened htlgatlon in July 2014 (see Dkt. 291 at 4) 7
On August 25, 2014, O’Mahony commenced this action by filing her or1g1nal
complaint. After a change in counsel,® she filed a second amended complaint, assertln_g
(1) direct claims concerning the Foley Loan and the amount of the settlemenjt she
received and (2) derivaﬁve claims concerning the amount of the settlement, the disetlssed
instances of alleged theft,.and the Vielation of the corporate opportunity doctrine by not
offering Dubcork the chance to invest in and ot;vn the New Bar, which allegedly is rnerely
_.a continuation of the Old.Bar at a new location-.(see Dkt. 18 [the SAC])._ By order dated
April 6, 2016, the coutt granted defendants’ motion to dismiss the SAC only to exti:nt of

»

dismissing O’Maheny’sv derivative claim challenging the amount of the $1.9 ntillion_

7 This is the latest date on which litigation could reasonably have been contemplated by
defendants and thus is relevant to plaintiffs’ spoliation arguments.

8 Defendants have consistently harped on the court’s comment to O’Mahony’s prior counsel that
his original complaint suffered from serious pleading defects despite the amended pleading
largely correcting these problems and surviving a motion to dismiss. The original complaint
may have lacked merit, but that does not undermine the apparent mer1t of the current pleadlng
and the strength of the proof, which warrants a trial.

7
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settlement on the ground that the terms of the settlement were the result of the_j Valid
exercise of the Individual Defendants’ business judgment (Dkt. 32; see Dkt..38 [4/6/16
Tr.]). The direct and derivatiye claims concerning all” other challenged transaetions
survived (though the court found some of the claims duplicative). »

On Jun‘e 17, 2016, defendants filed an amended answer to the SAC and aseerted
counterclaims fer mbney_ had and received and defamation (Dkt. 58).° The lcourt
dismissed these counterclaims by order dated October 7, 2016 (Dkt. 79).- |

The operative pleading in thlS action is the th1rd amend complamt dated January
26, 2018 (Dkt. 244 [the TAC]).'O The TAC adds Foley as a plaintiff and asserls the
following causes of action: (1) breach of fiduciary duty, asserted deriyatively againfst the

Individual Defendants and Moxy;!! (2) breach of fiduciary duty, asserted directly against

9 Both at this time and throughout the litigation, there were substantial disputes regarding
defendants’ violations of court orders. The court will not address the procedural history
- associated with these disputes. Suffice it to say that defendants’ complaints about how long and
expensive this litigation has become rings hollow because that is mostly their fault. "Their
dilatory tactics and discovery violations unnecessarily prolonged this case. Defendants still have
significant work to do before trial. Their failure to properly account for the missing cash and
undocumented expenses will automatically render them liable on those claims unless they
properly account for them. »

10 The TAC was not e-filed until March 30, 2018.

" The court assumes Moxy is really being sued for aiding and abetting breach of fiduciary duty
since a company- (let alone a wrongfully competing company) does not have fiduciary duties to
its shareholders; it is the directors that owe fiduciary duties (Hyman v N.Y. Stock Exch., Inc., 46
AD3d 335, 337 [Ist Dept 2007] [“it is well settled that a corporation does not owe fiduciary
duties to its members or shareholders”]). The court makes the same assumption regardmg the
other causes of actlon based on breach of fiduciary duty :

8
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all defendvants;12 (3) an accounting of Dubcork, asserted directly againét the Individual
Defendants; (4) minority shareholder oppression, asserted directly agains‘t the Indiyidual
Defendants; (5) misappropriation, assérted derivatively against the Individual Defer?dants
and Moxy;"? _'and (6) br¢ach of ‘contract, regarding the Foley Loan, aSséfted difectly
against all defendants.'* Defendant answered the TAC on February 22,2018 (Dkt. 243).
‘ ‘ The parties each move for summary judgment. The motions are denied. .
Legal Standard |

Summary judgment may only be granted only if theré are no material diéf)uted
facts (Alvare.z v I?rospect Hosp., 68 NY2d 320, 325 [1986]). The moving party beafs the
burden of making a primé facie showing of entitlement to summary judgment as a r;natter
of law (Zuckerman-v City of New York, 49 NY2d 557, 562 [1980]). The faﬂure to ?make
such a showing requires a denial of the motion, regérdless of the sufﬁciency c;f the

opposing papers (Ayotte v Gervasio, 81 NY2d 1062, 1063 [1993]). If a prima- facie

12 The court does not understand why this claim is being asserted against “all defendants”hsince,
as with Moxy, Dubcork lacks fiduciary duties to plaintifts. ‘

13 The court is unclear why this claim is not duplicative of the first cause of action.

4 While Moxy is not directly liable for the Foley Loan since it did not yet exist when the loan
was made, paragraph 93 of the TAC indicates that plaintiffs are asserting a veil piercing claim.
While the TAC certainly indicates that Dubcork lacked corporate formalities, it is unclear why
plaintiffs claim the same is true of Moxy. Certainly, sufficient veil piercing allegations are not
pleaded in the TAC. The claim that Moxy should be treated as the successor to Dubcork is
distinct from whether the court should disregard Moxy’s corporate form and treat it as the alter
ego of the Individual Defendants. That said, at this summary judgment stage, defendants do not
specifically address whether the record evidence supports a veil piercing claim, either as to
~ Dubcork or Moxy. Perhaps the reason is because the amount in controversy on this claim — less
than $90,000 — pales in comparison to the amount sought on the primary breach of ﬁduc1ary duty -
claims, on which veil piercing is irrelevant. Thus, the question of which defendants may be held

liable for repayment of the Foley Loan is an issue for trial.
9

- 10 of 18




- 08 PV TRDEX NO. 0526217 2012
NYSCEF DOC. NO. 369 ‘ | | © RECEI VED NYSCEF: 10/ 04/ 2019

showing has been made, however, the burdenshifts to the oppesing party to preduce
evidence sufficient to 'es_tablish the eXistence.of‘a material question of fact (4/varez, 68
NY2d at 324; Zuckerman, 49 NY2d at 562). The evidence must be construed in the light
most favorable to the party opposing the motion (Martin v Brzggs 235 AD2d 192, 196
[1st Dept 1997]) Mere conclusions, unsubstantlated allegatlons or expressions of hope
are insufficient to defeat a summary judgment motion (Zt.tckerman,' 49 NY2d at ;}562).
The motien must be denied if there is any doubt as to the existence of a triable issue of
fact (Rotuba Extruders, Inct v Ceppos, 46 NY2d 223, 231 [1978]). - | |
| Discussion

There are material qdestidns of fact concerning the two categoties of plaintiffs’
derivatiye claime, namely whether: (1) the New Bar qualifies as a corporate _opportnnity
of the Old Bar and that aesets of the Old.Bar, such as the Smithﬁeld natne and associated
goodwill, were given to the New Bar for no eonsideratien; and (2) the Indi\;idu_al
Defendants commttted waste by taking corporate assets, such as, fer instance, p.jayi.ng
themselves cash that was not actually used to pay the Old Bar’s ld-ills and paying_ljlnfair
bonuses. There also are material questions of fact regarding plaintiffs; direct cljaims,
namely vtrhether tne Foley Loan was repaid and whether 'the. Indi\;iduat Defendants’
treatment of plaintiffs ameunted to snareholder oppression. |

Moreover, since the Individual Defendants managed the Old Bar, they have a duty
to account for the Company’s. expenses to the minority shareholdets _(Unitel T elécam”

Distr. Co;?p. v. Nunez, 90 AD3d 568, 569 [1st Dept 2011] [shareholders in iclose

10
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corporations owe each other fiduciary duties and are oblligated to provi.de'an accouriting];
see Mohinani v Charney, 156 AD3d 443, 444 [1st Dept 2017] [‘}‘In view of their aileged
fiduciary relationship with Charney and their allegations that Chamey did not prox}ide a
: full accounting e\}en after protracted discovery, plaintiffs aro entitled to pursuef their
claim for an equitable accounting and related costs™]). This accounting and plaintiffs’
objections to it shall be filed prior to trial. Any expense that is not substantiate(i with
proof (such as the inability to account for cash or the inability. to provide receii)ts to
justify why personal credit cord debt Was reimbursed) shall result, undér settled law, in
the Individual Déferldants beirlg held personally liable to vDubcorl_( for such am:ounts
(Polish Am. Res. Corp. v Byrczek, 270 AD2d 96 [1st Dept 2000] [“While deferidant _
- claims that he did hot personally make the cash withdrawals and therefore cannot acfcount
for them, all ‘obscurities and doubt’ created by the faﬂure to keep clear anri accurate
_records are to be resol&ed against him”] [emphasis added]; see M_atter of Rockefeller, 2 |
Miscsd 1004[A], at *5 [Sur Ct, NY County 2004] [“Where a fiduciary cannotvor will not
account or otherwise foils to discharge its record-keeping duties, -all inferences arez; to be
taken agéinst it for that period”], citing Matter of Reckford, 307 NY .165, 177 [1954]).
‘Once an accounting vis provided, it appcars.that plaintiffs will be able to make outij ltlheir _
prima farcie case since it.is undisputed that defendants do not have all of the records
relating to what happened to Dubcork’s cash and have notvsubmitted the invoices for Old
Bar expenses for which they were supposédly reimburs.ed. Thus, at trial, it will oe tlre

Individual Defendants’ burden “to prove, by a preponderance of the evidence, that the

11
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account is accurgte and complete” (Matter of Johnson, 166 AD3d 1455, 1436 [3d Dept
2018] [emphasis added]). ,
That said, the parties’ érgUments that some of the claims are amenable to summary
judgmeht are uﬁpersuasive. |
- To begin, it is not obvious that the New Bar qualiﬁes as a éorporate opportunity of
" the Old Bar. “The doctrine of ‘corporate opportunity” provides that c;)rporate fiduciaries
and employees cannot, without consent, divert and exploit for their own benefit aﬁy
opportunity that should be deemed an asset of the corporation” (Aleande} & Alexander
'of N.Y., Inc. v Fritzen, 147 AD2d 241, 246 [lét Dept 1989]). Corporate opportunities
include those that the company had a “tangible expectancy” to exploit.and those that are
. the same or sirﬁilar to the companyf.‘s “line of business” such that “the consequences of
deprivation are so sévere as to threaten the viability of the enterprise” (id. at 247-48).
Here, the Old Bar was férced out of business by its landlord and it is clear that the net
settlement proceeds were sufficient for it tp continue at a neW location — since that is
exactly what oécurred.

To be sure, had the Old Bar not closed and Dubcork sought to expand by dpehing
additional locations, .the opportunit‘y to do so would certai{]ly be considered Dubcork’s
opportunity and Shmmary judgment for plaintiffs would be warranted (see Stavroulakis v

ke Pelakanos, 58 Misc 3d 1,2'21[A], at *10-12 [Sup Ct, NY County 2018]). But here, the
facts are more complicated, since it is unclear exactly how much ijiaintiffs knew about

the New Bar and when they knew it. For instance, during the first half of 2014, if

12
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plaintiffs knew that the Individual Defendants were intending on opening at a new
location and personally investing their share of the settlement ﬁnds in .the New Bar
(rathér than keeping the funds as plaintiffs did), then even if the New Bar constituted a
corporate opportunity, plaintiffs would have waived ahy objection to it (see Lee v
Manchester Real Estate & Construction, LLC, 118 AD3d 627, 628 [1st Dept 5014]
[“Even were We to conclude that the deals in ‘question involved corporate oppbrtunities,
triable issugs exist concerning whether Manchester conéented to th}e}conduct at issue”)).
Plaintiffs cannot obtain tﬁe benefit of the New Bar without investing and taking any risk

\

if they knew of the opportunity but never objected to being eXclude_d.»v It .would be
i | _ -~ .
inequitable to allow them to piggyback on the Individuai Defendaﬁts’ efforts under such
circumstances (see Ackerman v 305 E. 40th Owners Corp., 189 AD2d 665, 666-67 [1st
Dept 1993] [“Mr. Ackerman fully disclosed his iqtention to bid on the subject apartment |
to the board which consénted by.voicing no‘o.bj ectiofl. The board alsd Waited until several
months after the auction before objecting to the.sale. Silence constitutes an estoppel
where there is é_ duty to speak™]). Cohversely, if plaintiffs were not aware of the material
facts about the New Bar, ﬁerhaps because they were misled by the Individual Defendants,
then they cénnot B@ said to have wgiyed (or waived on behalf of Dubcori<) thé right to
participate. | |
To be sure, O’Mahony testified at her deposition that she would not further invest

money with the Individual Defendants given what she now knows about their conduct

(see Dkt. 301 at 518 [Tr. at 497]). That admission does not defeat her corporate

13
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opportunity claim, since she does not contend that she would hav¢ had the same view
back in 2014, wheri the opportunity existed. Thus, there is a material question of fact as
to whefher plaintiffs would have agreed to participate had the opportunity been fully and
forthrightly presented to fhem'in 2014.

There also are 1ﬁaterial _quesfibns of fact regarding whéther the suppdsed goodwill -
of the Old Bar had any value. Defendants submitted evidence that “Smithfield is a
section of Dublin, Ireland site of the old Jameson Whlskey Dlstlller “and is a common
name for Irish bars that “sell a lot of Jameson’s whiskey” (Dkt. 34‘2 at 8-9).!° Defendants
also claim that the soccer fans that patronize the New Bar are personal contacts of the |
individual Defendants from their affiliation with other bars, and thus they do not qualify
as the 01d Bar’s goodwi11~(see Dkt. 295 at 12). Plaintiffs have not submitted evidence
disproving these assertions which, when viewed in the light most favorable to defendants,
preclude summary judgment (see Vega v Restani Const. Corp., 18. NY3d 499, 503
[2012)). | |

Likewise, there are Aisputed material facts concerning the amounts allegedly

| ~pilfered by the Individual Defendants from the Old Bar. To bé suré, plaintiffs may

uitimately procure a directed verdict if, as discuSsed, defendants fail to accoﬁnt for the
disputed transactions. But at this juncture, where an accounting has yet to be prQVidéd
and where plaintiffs admit they do not know if the payments have é legitimate basis,
summary ]udgment must be demed _The court further reiterates that, with respect to

interested transactions, such as the bonus payments, defendants will only prevail 1f they

1S Plaintiffs do not claim that Dubcork owns the Smithfield trademark.
14
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can carry their burden of proving entire fairness (Stavroulakis, 58 Misc 3d 1221[A], at’
*10 [collecting cases]). “This ‘entire fairness’ standard has two components:
| fair process and fair price. The fair process aspect concerns timing,
structure, disclosure of information to independent directors and
shareholders, how approvals were obtained, and similar matters. The fair
price aspect can be measured by whether independent advisors rendered an
opinion or other bids were considered, which may demonstrate the price
that would have been established by arm’s length negotiations. Considering
the two components, the transaction is viewed as a whole to determine if it

is fair to the minority shareholders (see id. at *11 [emphasis added],
quoting Matter of Kenneth Cole Prods., Inc., Shareholder Litig., 27 NY3d

- 268, 275-76 [2016]). - -
| But here, unlike .cases cifed by plaintiffs, such as Stavroulakis, whére no consideration
Was paid at all (as opposed to unfair consideration), fairness is a question of fact.

Turning to the direcf claims, defendants conceded at oral argument that whether
the Foley Loan was repaid is a question of fact (see Dkt. 368 [5/9/19 Tr Vat 27 [“THE
COURT: How do I .know that (the Foley Loan) was paid off? MR. RADER: You
don’t”]). Plaintiffs have no records showing whether the loan was repaid since the
parties agree that any repayments would have been in cash and, as discussed, the record
lacks clear evidence of cash payments. Repayment of the Foley Loan is not precluded by
the in pari delicto doctrine because the loan was not illegal (see Ki;_fs‘chner v KPMG LLP,
15.NY3d 446, 464 [2010]). While Foley was not legally perrﬁitted to work, defendants

- do not claim that it wasv illegal for him to loan money to the Old Bar. fn any event, this
defense fails because the alleged illegality is not “gravely immoral” (McConnell v

Commonwealth Pictures Corp., 7 NY2d 465, 471 [1960]; see Lloyd Capital Corp; v Pat
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Henchar, Inc., 80 NY2d 124, 128 [1992] [“forfeitures by operation of law are disfavored,

partlcularly where a defaultmg party seeks to raise illegality as a sword for personal gam

rather than a shield forv the public good”], accord Chirra v Bommareddy, 22 AD3d 223,
224 [1st Dept 2005]). |

The shareholder oppression claims are also rife with material questiens of fact.
For instance, the parties dispute, regafding the role plaintiffs were given in the Old Bar,
l whether plaintiffs were treated fairly in relation to the Individuel Defendants such that
their “reasonable expectations = n committirig their capital to the particular'entefprise”
were “substantially defeated” (sée Matter of Kemp' & Beatley, Inc., 64 NY2d 63, 72
[1984]). While the court is skeptical that t_he_ demages vsu_ffe'r,ed on this claim 1S
significant, that is not a basis to grant summary judgment.'®

In sulﬁ, in this hotly contested action where the material facts rele\}adt to each of
plainfiffs’ claims are sherply in dispute, summary judgment is denied.

That said, the court would be remiss if it did not take this o_pportfmify to encourage
a sober feckoning on each side, as thel parties (or at least their attorneys) have an‘
unjustifiably 'rolsy view of their respective po‘sitions such that each side believes sanctions
are warranted against the other due their contentions being frivolous. th SO. An
impartial. view of the record makes clear that while the parties’ actions certainly suffered

from shortcomings, each side has a certain amount of justification for what they did.

Before trial, perhaps cooler heads will prevail. For this reason, fhe pre-trial pfocess will

16 After all, whether Foley’s “jazz night” was fully exp101ted is not the focus of this case.
16
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be delayed for 30 days, during whi'ch the parties shall personally meet for good faith
settlement discussions.'” Accordingly, it is | |
ORDERED that the parties’ motions for summary judgment and “for sanctions are

i | denied; and it is further K
ORDERED that, if the parties have not not settled, a telephone confe;ence will be

held on November-6, 2019 at 4:30 p.m., at which time an accounting from defendants

will be ordered and pre-trial deadlines will be set.

Dated: October 4, 2019 ENTER:

Jennifer G. Schegter, J.S.C.

17 The parties may request the aid of the court or a mediator.
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