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| NDEX NO. 653488/2015
RECEI VED NYSCEF: 06/15/2021

Proceedi ngs ’
1 THE COURT: Good norning, all.
2 ALL: Good norning, your Honor
3 MR. BELELI EU. Christopher Belelieu on behalf of
4 PWP plaintiffs. I'mhere with ny partner, M. Portlock. |
5 don't know if you can see Ms. Portlock on the screen.
6 THE COURT: | can't.
7 M5. PORTLOCK: Good nor ni ng.
8 THE COURT: | guess | really only need to see those
9 who plan to be speaking.
10 M5. SOLBAKKEN: Lisa Sol bakken. I'mon M.
11 Davi di an's conputer. Sorry. She has the best conputer, so
12 that is what we use.
13 THE COURT: The best conputer, okay. W aml
14 going to need for the argunent? | see a |ot of names and
15 only a coupl e of faces.
16 MR. BELELI EU. Your Honor -- go ahead, M.
17 Port | ock.
18 M5. PORTLOCK: Your Honor, it will just be nyself
19 and M. Belelieu for the plaintiffs. W have sone other
20 associ ates fromour firmwho are just observing today.
21 M5. SCOLBAKKEN:  Your Honor, it will just be ne on
22 behal f of counterclaimplaintiff/defendants and | have
23 coll eagues in the roomwith nme, and | believe the general
24 counsel of Ducera has signed on, as has M. Ruros with their
25 canera off.
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Proceedi ngs *

1 THE COURT: (kay, all right.

2 So, let me have appearances. Plaintiff's first.

3 M5. PORTLOCK: Good norning. Karin Portlock of

4 G bson Dunn & Crutcher on behalf of plaintiffs. [|'mjoined

5 by ny col |l eague, Christopher Bell evue.

6 M5. SOLBAKKEN: Good norning. Lisa Sol bakken of

7 Ar ki n- Sol bakken fromthe defendants and | have at the table

8 Deana Davi di an and Yuri ko Tada.

9 THE COURT: We're dealing with notion sequences 9
10 and 10 and, | believe, notion sequence 9 is the defendant's
11 notion. |s that correct?

12 M5. SOLBAKKEN: That's correct, your Honor

13 THE COURT: So, why don't you go ahead and begi n.

14 M5. SCLBAKKEN: Sure. Thank you, your Honor.

15 Your Honor, PW's entire case is franmed around a

16 l[ift out dead in the night narrative that is totally fal se

17 and belied by its own witnesses and its own testinony in

18 this case. It clings to it any way to nmask the unl awf ul

19 seizure of $50 mllion in invested equity and over $10

20 mllion in earned conpensation, and in order to justify is

21 t he defamati on canpai gn commenced by PWP upon defendant's

22 term nation

23 Your Honor, it's undisputed that in Cctober of 2014

24 Pet er Wi nberg inforned M chael Kramer that he was bei ng

25 renoved fromall managenent and all | eadership roles at the
LI SA DE CRESCENZC - OFFI Cl AL COURT REPORTER
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1 firm He was further inforned he was not |iked or entrusted
2 by his partners, and M. Winberg knew that this would cause
3 M. Kramer to consider leaving the firm which is sonething
4 that the two sort of openly discussed in the nonths that
5 f ol | owed.
6 M. Weinberg was al so aware of the fact that those
7 who worked with M. Kraner woul d be concerned about his
8 potential departure and hei ghtened their individual reasons
9 or their individual concerns with PW at the tine.
10 Utimtely, after several nonths of uncertainty,
11 M. Kramer requested that PWP consent to the retention of
12 Proskauer Rose to represent himin connection with
13 di scussions regarding either the ternms of continued
14 enpl oynent with PWP or an am cabl e separation from PWp.
15 Unfortunately, unbeknownst to both M. Kraner and
16 Proskower Rose, M. Winberg had different plans. That sane
17 day that they consented to the retention of Proskauer Rose,
18 M. Wei nberg approached M. Kevin Cof sky and prom sed him
19 $500, 000 i n additional compensation for the next year and to
20 nove the needle in connection with M. Cofsky's partnership
21 anbition and then M. Cofsky was subsequently asked to
22 provi de facts on how t he defendants quot e/ unquote viol ated
23 t heir agreenents.
24 Wthin 24 hours of that conversation, defendants
25 were termnated wi thout notice and wi thout cause. As set
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Proceedi ngs

1 forth in our briefs, this matter is contrary to PW's

2 obligations. At the outset, your Honor, the enpl oyee

3 non-solicitation provision that is at issue is

4 unenforceable. 1In this respect DTl is instructive. In DTI
5 the Court, Judge Rakoff was dealing with an essentially

6 identical provision to the one before the Court today and

7 assessed that the words including encourage or entice or

8 i nduce one enpl oyee to | eave an enpl oyer was just far too

9 vague and potentially overbroad and inconci se and indefinite
10 to be enforced.

11 Put differently, Judge Rakof's view was that an

12 enpl oyer could use virtually any conversati on had anongst

13 enpl oyees to verify the enployee and find sonme nanner or

14 sonme basis to termnate them which is contrary to the

15 public interest which strongly supports the free fl ow of

16 i nformati on concerning alternative enpl oynent.

17 So, as a matter of |aw, Judge Rakof struck the

18 provision that is, again, virtually identical to the one in
19 front of the Court today and deened it unenforceable. Just
20 so that the Court is aware, it's not in our brief, but
21 Justice Masley recently followed the precedent set forth in
22 DTl in a case decided in March of this year called National
23 Tax and Financial Services and that's at 2021 Westlaw 860179
24 and in that case, Justice Masley --
25 THE COURT: Say that one nore tine.
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1 M5. SOLBAKKEN: Sure. 2021 Westlaw 860179. The
2 name of that case is National Tax and Fi nancial Services and
3 in that case, Justice Masley applied the sane anal ysis that
4 Judge Rakof applied in DTl to hold an enpl oyee non-solicit
5 clause to be unenforceable as a matter of |aw
6 We al so contend, your Honor, that PWP fails to
7 justify its non-solicitation provisions here with any
8 legitimate interest. As in both New York and Del awar e,
9 legitimate interests are pretty well defined. 1It's the
10 m sappropriation of an enployer's trade secrets or
11 confidential information or conpetition by former enployee
12 whose services are uni que or extraordinary.
13 In PWP' s opening papers, they don't allege any of
14 this. They have alleged they have sone matter of protection
15 fromen masse resignations. Leaving aside the fact that
16 there were no resignations here and that defendants were
17 i ndi sputably, on-the-record evidence term nated but | eaving
18 that aside, that is not sonmething that New York recognizes
19 as an enforceable or quote/unquote legitinmate interest.
20 PW, inits reply, looks to sort of resuscitate its
21 clai mand say, well, Kramer was, in some nmanner, uni que but
22 it made absolutely no reference to any ot her defendant here,
23 your Honor. Doesn't say why M. Sl onecker is unique or why
24 M. Verost is unique or why M. Scherer is unique.
25 To the extent they claimKranmer is unique, it fails
LI SA DE CRESCENZC - OFFI Cl AL COURT REPORTER
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1 as well because the courts are pretty clear that just being
2 a client or revenue-generating individual is not what the

3 Court is really tal king about when they're tal king about

4 whet her or not an enpl oyee i s uni que.

5 In fact, the Court of Appeals sort of recently

6 visited this issue in Browmn & Brown and the Court-- and it

7 is an issue actually that canme up in BDO itself where the

8 Court said this is the type of thing we held within Gel der &
9 Ki plinger where it's very, very specific in those instances,
10 it was nedical/surgical practices in rural areas which, if
11 engaged by one of the enployees, would ipso facto pull the
12 clientele fromthe other place.

13 In fact, in BDO the Court of Appeals says we're not
14 even going to apply this sort of unique analysis to BDO

15 which is a national accounting firmthat works in a huge

16 nmet ropol i s where enpl oyees, good or not good, are, you know,
17 it's a conpetitive environnent, and that's further to the

18 public interest of the free flow of information and

19 enpl oynment opportunities.
20 Finally, this Court should decline PW s suggestion
21 that this provision could be blue penciled. Blue pencilling
22 in BDO-- blue pencilling is sonething that the enpl oyer
23 needs to establish the burden on. PW doesn't even endeavor
24 to suggest in this case that there is sonme sort of good
25 faith or |ack of overreaching that woul d warrant any nanner

LI SA DE CRESCENZC - OFFI Cl AL COURT REPORTER

8 of 57



[FTLED._NEW YORK COUNTY CLERK 067 15/ 2021 03:14 PV | NDEX NO. 653488/ 2015

NYSCEF DOC. NO. 778 RECEI VED NYSCEF: 06/ 15/ 2021
9
Proceedi ngs

1 of blue pencil to the statute and instead, just as many

2 courts said in Delaware and New York, in this instance, any
3 manner of blue pencilling would sinply serve to give PW

4 another bite at the apple and award them for using a

5 provision in an anticonpetitive way.

6 As your Honor is probably aware, in our papers we

7 sort of articulate there's nmany ot her people at PW who

8 engaged in conduct that is virtually identical to that

9 all eged as to the defendants who were never accused of
10 solicitation.
11 In ternms of the clainms that the defendants engaged
12 in, inproper enployee solicitation, as a matter of fact,
13 your Honor, we obviously dispute that. PWP | ooks to group
14 pl ead all of the defendants and when sort of |isted out,
15 there's very neager, if any, allegations as to each of them
16 So, for exanple, the spread sheets with the
17 purported equity splits. That, indisputably, was never
18 read, seen, or requested by anyone of the partner defendants
19 which is Kraner, Slonecker, and Scherer. Likew se, Verost
20 and others didn't feed the business plan considerations,
21 whi ch was a docunent drafted not by one of the defendants,
22 but by sonebody who PWP did not term nate for cause,
23 M. Bradl ey Meyer, who testified under oath that this was a
24 docunment he put together on his own in an effort to pitch
25 M. Kranmer to start his own firm
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Pr oceedi ngs

THE COURT: Right.

M5. SOLBAKKEN: So, then in respect to the
January 11th neeting, again, there is -- M. Cofsky hinself,
which is their primary fact w tness, came out of that
nmeeting saying if you want to termnate, if you want to
termnate M. Scherer for cause, | just don't see the reason
you have to do it.

So, M. Verost is said to have asked sone
guestions. Slonecker is said to have spoken to some manner
of transparency and Kraner hinself was responding to various
inquiries that were put to himby the MD s who were the ones
who requested the neeting at the outset.

There has been sone hay made out of the fact that
this neeting took place at M. Kramer's residence.

M. Kraner testified that is because that was what was nost
convenient to him He knew it would be a conpl ai ni ng

sessi on anongst all of the Mbs. It was not unusual for
people to go to other peoples' houses, including Winberg
and Kraner, who both lived in Connecticut. A bunch of these
folks did. There is nothing nefarious to be drawn.

|f that nmeeting, | suggest, occurred on PW
prem ses, we would be here arguing if that was a m suse of
PW's resources. So, for that reason as well, we think that
PW' s effort to obtain summary judgnment should fail

We al so set forth in our brief, your Honor, the
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1 vari ous ways in which we think PW breached its contracts.
2 The first and nost obvious is M. Kraner was a nenber of
3 PWP, LLC. It's a nenber managed LLC which vests all of the
4 menbers with the same right to manage the conpany and,
5 wi t hout a doubt, by M. Winberg's own adm ssion, M. Kraner
6 was elimnated fromall nmanagenent responsibilities, and the
7 record is replete with evidence where M. Wi nberg says he
8 doesn't want himin charge of anything. He doesn't want him
9 | eadi ng anything and, in fact, in his review call said
10 M. Kranmer w eaked havoc on the firm
11 So, you know, it is abundantly clear that
12 M. Weinberg divested M. Kramer of the nmanagenent rights he
13 was entitled to under the LLC agreenment. Wth respect to
14 Scherer and Sl onecker and Kraner as well, the LLC agreenent
15 requires witten consent or approval by the super ngjority
16 i n assessing whether or not an act or om ssion of cause
17 actually occurred; and, during discovery, your Honor, we
18 guestioned the nenbers of the super majority who were the
19 pur ported approvers or voters in connection with that and
20 uniformy they all said they had no i dea what any one of the
21 def endants nmay or may not have done.
22 |"mgoing to quote fromthe record M. Kourakos who
23 testified he could not tell you who did what, who said what
24 to who, and didn't recall any action of any one of the
25 individuals. This is a conplete abrogation of the
LI SA DE CRESCENZC - OFFI Cl AL COURT REPORTER
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1 protection afforded to the LP' s under that contract which

2 require the super npjority to actually assess this.

3 They're not allowed to sinply say Peter Wi nberg

4 said they engaged in cause and we're going to assume that

5 that's true. That's not what the contract provides.

6 THE COURT: Does the contract-- does it require

7 themto make the assessnent or the contract sinply requires
8 themto have a vote by super nmgjority? | nean, you know, in
9 terns of what the contract actually requires.

10 M5. SOLBAKKEN: Right. The contract --

11 THE COURT: It's always going to be the case that
12 any type of organi zational neetings, if they're going to be
13 peopl e who are nore invested than others, and | don't know
14 we can i npose an obligation that everyone, every one of

15 t hose voting nenbers be invest ed.

16 The contract can require that each one of them be
17 willing to raise their hand and say yay or nay but | don't
18 know t hat but we can say a requirenent that there be one of
19 t hose voting nenbers be fully aware of all the facts, just
20 as a practical matter.
21 M5. SCOLBAKKEN:  Understood, your Honor, but so
22 we're clear, and this is section 401(b) Romanette nine. It
23 says the super mgjority must assess whether or not they had
24 di scretion, of course, and we'll get to that but they nust
25 assess whet her an event, act or om ssion actually occurred

LI SA DE CRESCENZC - OFFI Cl AL COURT REPORTER
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1 and it is not appropriate to not nake any judgnment at al

2 with respect to, and assunme that M. Winberg has nade the

3 correct call because there's limted protection offered to

4 these LP's in connection with the term nation decisions and
5 this is one of them and it specifically requires that the

6 menbers of the super majority who are voting, that they

7 actual Iy understand the event, act, or om ssion with which

8 the term nated defendants are being charged.

9 To just-- and this sort of dovetails with the sole
10 di scretion point, your Honor, which they've raised. Sole

11 discretion is latitude and judgnent. There is not a single
12 case to which they've cited that woul d all ow sol e di scretion
13 to be a neans of engaging in bath faith, a nmeans of ignoring
14 one's contractual obligations or acting in a manner that is
15 arbitrary or capricious in applying the clause to only those
16 with vested entitlenents.

17 There's no case law that provides that. That's

18 just not the use of the termsole discretion. In fact,

19 courts have come out and said if you're going to have a
20 contractual standard, which, in this case, is the cause
21 definition, that has to be net. There has to be evidence on
22 the record that that's nmet. Sole discretion doesn't allow
23 you to avoid the standard and the obligations set forth in
24 your own contract.
25 Moving on to the all eged i nproper solicitation
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1 which we also think -- client solicitation which we al so

2 bel i eve shoul d be dism ssed as a matter of law. Once again,
3 with respect to Slonecker, they are-- and Verost, there is

4 literally not a single act of client solicitation that PW

5 directs this Court to.

6 They tried to do that with Monsanto but they failed
7 because Monsant o was deposed and repeated over and over

8 again that they weren't solicited by M. Kramer and that

9 they woul dn't have to be solicited by M. Kramer because

10 they had a preexisting relationship with M. Kranmer and

11 that's sonething that PWP doesn't dispute.

12 It suggests that they sonehow acquired that

13 relationship but we would refer you to the franmework

14 agreenent which is an asset purchase agreenent whi ch nakes
15 100 percent clear that PW did not purchase the Mnsanto

16 relationship for a thousand dollars. It is not |isted on

17 purchased assets, and it would be for far nore than that

18 anmount .

19 There was a pendi ng engagenent which is
20 Monsant o- Sol utia but that had been resol ved years before
21 these events. W also allege that PW s fiduciary claim
22 unfair conpetition claim and tortious interference claim
23 shoul d all be dism ssed. They're all duplicative. If PW's
24 failed breach of contract clains, and we set forth
25 references in our brief to the conplaint and the areas of

14 of 57
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1 their brief where they discuss these causes of action, but
2 they also fail on the nerits.
3 So, for exanple, M. Winberg admtted under oath
4 that up until the date of the termi nation, defendants are
5 wor ki ng hard and working with clients and expandi ng PW' s
6 busi ness. So, there is no basis for a fiduciary breach claim
7 to lay there.
8 Simlarly, with unfair business conpetition, there
9 is no allegation of m sappropriation of commercial advantage
10 or infringenent or dilution of a trademark which is required
11 by New York to support an unfair conpetition claim
12 Wth respect to tortious interference, it's the |aw
13 of New York you cannot interfere with an enpl oyee-at-wil
14 arrangenent which is what PW alleges in an effort to
15 support that.
16 Wth respect to Ducera, Ducera should be entirely
17 di sm ssed. PWP endeavors to assert against Ducera torts but
18 the law of this departnent is while an entity who was not
19 created at the tine of the wongful conduct m ght sonetines
20 be bound by contractual obligations that precede its
21 exi stence, this is not sonething that can extend to
22 potential tort liability.
23 That is the Fischer case decided by the First
24 Departnent in 1993 which PW does not distinguish. Wth
25 respect to PWP --
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1 Wbul d your Honor like ne to now go into our

2 response to their challenges to our clains or --

3 THE COURT: Let nme here from your adversary.

4 Go ahead.

5 M5. PORTLOCK: Thank you, your Honor. [|'ll begin

6 with a brief opening to sort of set the stage here. This is
7 a very straightforward case. It's a very clear contract

8 case, as | know your Honor recognizes, and it's a story of

9 def endants' deceit and wrongdoi ng under the terns of that

10 contract. There were clear contractual breaches that went
11 on here.

12 | want to provide a little bit of context to
13 situate this case within the financial services industry so
14 that we can really appreciate the inportance of the issues
15 presented today and, specifically, the provisions that
16 def endants are asking you to invalidate. They're wong on
17 that and there's a |lot of reasons why, which I want to nake
18 cl ear.
19 So, first of all, in this industry, your Honor, the
20 arrangenent between financial services professionals is to
21 practice as a collector, as a partnership, however they
22 structure that as a sacred arrangenent. That is an
23 arrangenent based on trust and |loyalty, 100 percent. That
24 is just clear.
25 The partnership nenorializes the relationship
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1 because the business is fiercely conpetitive. It's talent

2 driven. It's based on rel ationships, client rel ationshi ps,
3 and the nodel protects those rel ationships and protects

4 i ndi viduals who are working for one of these firns from

5 conspiring against the better interest of the firm in

6 conspiring against their fell ow partners.

7 Every firm big and small, plays by the sane rules.
8 It's a matter of routine business practice, your Honor, that
9 these firns obligate partners and key enpl oyees not to

10 solicit each other and other key enpl oyees and partners of
11 the firmand not to solicit the firmis clients.

12 That is standard business practice, okay, and the
13 def endants know this. They know this because Ducera has a
14 newy identical non-solicitation provision in their founding
15 agreenent. | would direct the Court to M. Belelieu's

16 affidavit in support of this notion, Exhibit 13, section

17 1102, which sets forth Ducera's non-solicitation provisions.
18 They are nearly identical.

19 They vested M. Kraner with simlar authority to
20 make the kind of decisions that PW nmade in this case. PWP
21 is sinply enforcing a conpletely | awful and standard
22 provision in this industry of a contract. So, for sure, you
23 know, Ducera's adoption of this provision reveals its
24 hypocri sy but what | want you to know, your Honor, is it
25 real ly denonstrates how routine and | awful these provisions
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1 are, and they're really a business inperative.

2 The fourth individual defendants are founding

3 partners of Ducera who were former senior nenbers of the

4 PWP's restructuring group at PWP for over eight years.

5 Kramer was the head of the restructuring group. Slonecker
6 and Scherer were partners. G oss was managi ng director.

7 They all worked cl ose together, had access to confidenti al
8 i nformation, were key enpl oyees to devel opi ng that group,

9 cultivating client rel ationships.

10 As a result, PW invested significant noney and

11 resources into them They were devel oping their talent and
12 t hey were conpensated handsonely. These were not

13 run-of -the-m |l enployees. Three of them were partners.

14 They were nmaking-- Kramer nmade over $50 million over his

15 course of his time at PW. Slonecker made over $25 million.
16 The point is, they were tal ented, sophisticated, and val ued
17 prof essi onal s, your Honor.

18 Despite this, PW was deeply harned by defendants
19 breach of trust. Defendants conspired to create Ducera
20 while they were at PWP, in violation of their agreenents.
21 They plotted the schene with precision and detail down to
22 t he deci mal point.
23 You' ve seen in our papers, you' ve read the
24 materials here, they came up with the equity shares, the
25 busi ness plans, what clients they were going to take. They

18 of 57
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1 pi cked out real estate, was speaking to a conpany top brand
2 Ducera. They went so far as to conceal their

3 comuni cati ons. They downl oaded an app onto their firm

4 phones that had self-destructing nmessages and conmuni cat ed

5 over their personal e-mails because they knew what they were
6 doi ng was wong and didn't want the firmto find out.

7 January 11, 2015, Kraner held a neeting at his

8 house with his to be Ducera partner, including how all the

9 managers, directors could double their salaries at his new
10 firmfrom$l nmillion to 2. Defendants wanted to believe

11 these were theoretical, hypothetical conversations. O

12 course, they were not.

13 The proof is in Ducera. The proof is in the fact
14 that Ducera was incorporated the day after their garden

15 | eave period expired. That is all the proof that's

16 required. There was nothing theoretical. This was very,

17 very real and it played out just as they planned, your

18 Honor .

19 Ducera continues to conpete with PW to this day.
20 It's overwhel mi ngly conprised of talent stolen from PW
21 i ncludi ng seven of Ducera's nine partners. Now, your Honor,
22 PWP seeks to hold defendants accountable to the contracts
23 they agreed to and to the fiduciary duties they blatantly
24 bet rayed.
25 "1l now allow M. Belelieu to speak specifically
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1 to what the plaintiffs are entitled to sunmary judgnent on

2 t he contract clains.

3 MR, BELELI EU. Thank you, Ms. Portlock. Your Honor,
4 Ms. Sol bakken threw a | ot of darts at you in her opening but
5 she m ssed the bulls eye and the bulls eye in this case is

6 the contract and et ne walk the Court through, in five

7 sinpl e steps, why you can decide, as a matter of law, in

8 favor of PWP on the relevant contract at issue here.

9 Your Honor, |I'mgoing to provide a road map to you
10 and wal k through in nore specific detail. One, the

11 def endants agreed to non-solicits and agreed to be bound by
12 t hem
13 Two, defendants agreed the non-solicits are not
14 nore restrictive and necessary to protect PWP events. That
15 is in the PW partnership agreenent.
16 THE COURT: Counsel, their agreenent to the
17 non-solicitation clause is -- what difference does that make
18 if federal court in Southern District and a col | eague of
19 mne in the comercial division found that the
20 non-solicitation clause, the |anguage, simlar |anguage was
21 unenforceable? So, | nean they agreed to it. That's fine.
22 They may use it again in the newfirmbut if it is,
23 as a matter of |aw, unenforceable, then the agreenent
24 doesn't really nean anything.
25 MR. BELELIEU. It does, respectfully, and I'Il tel
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1 you why. The DTl decision and the other decision, which I

2 haven't read your Honor but | believe the client

3 solicitation that the Court granted an injunction on the

4 client situation in that case Ms. Sol bakken just nentioned.

5 Tell you why it is not relevant. There's two buil ding

6 bl ocks to this anal ysis.

7 Nunber one, Del aware | aw governs here. DTl has

8 nothing do with Delaware law. Second of all, this decision

9 that Ms. Sol bakken has nentioned does not anal yze Del aware

10 law. | want to make this very clear to the Court. There is

11 not a single case analyzing Del aware | aw that has found a

12 non-solicit unenforceable under a partnership agreenent.

13 Let ne repeat that.

14 There is not a single case anal yzing Del aware | aw

15 that has founded a partnership agreenent, non-solicit in the

16 partnershi p agreenent is unenforceable. What did defendants

17 do here? They are |like a ship tanker that says we'll pick a

18 passage and that passage is New York |law and they will go

19 ahead and they knowit's the wong |law and they will hit the

20 i ceberg which is Delaware law. That is exactly what

21 happens.

22 They don't analyze Del aware law in any of their

23 briefs. Not a single analysis of Delaware law. By the way,

24 Del aware law is the | aw of the case here. |In the notion to

25 di sm ss deci sion, which Justice Kornreich decided, she said,
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1 and I'mquoting her "this Court views this allegation as

2 arising fromthe PWP agreenents, the contracts that govern

3 the Kraner party's relationship to the conpany, all which

4 are governed by Delaware |law." That is docket nunber 92 at
5 page 20. She stated here the parties' rights are

6 extensively set forth inlimted partnership and LLC

7 agreenents.

8 Del aware | aw mandates strict adherence to

9 contractual terns governing the parties' rights in

10 alternative entities. Page 20 of docket 92. That is the

11 | aw of the case. The only individual's contract that was

12 not governed by Delaware law is M. Verost, the managi ng

13 director which Ms. Portlock nmentioned. H s is governed by
14 New York law, and | submit the analysis is exactly the sane
15 under New York |law and here is why, as Ms. Portlock said,

16 this is industry standard.

17 Again, there is no case |law and there is no case

18 | aw even under New York law finding a non-solicit in a

19 partnershi p agreenent to be unenforceable. There is no case
20 | aw on point.
21 Your Honor, respectfully, I'Il tell you why DTl is
22 conpletely not on point here, leaving aside it is not
23 Del aware law. In fact, in the prelimnary statenent of
24 defendant's reply brief, which is a docket 769, they say
25 guote, it is not controlling DTI. That's what they say.
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1 Your Honor, before | saw this case today M.

2 Sol bakken nmentioned, | actually Westlaw d this case, DTI

3 whi ch Judge Rakof decided at that point had been cited 12

4 times, not once by New York State Court at that point unti

5 t he case that Ms. Sol bakken has nentioned. Al were SCNY

6 cases, EDNY cases and one fromthe northern district of

7 I'llinois.

8 Fromten of those dozen cases cited, Judge Rakof's
9 decision was in the context of DTSA, Defend Trade Secrets

10 Act. The other two cases nention, in footnote, and

11 di stingui sh DTl on this basis. So, this is the third reason
12 it's distinguishable. 1In the case | have here, the Court

13 says DTl does not contend that the enpl oyee non-solicitation
14 covenant is necessary to protect its trade secrets or

15 confidential customer |ist.

16 In that case, the defendant concedes non-solicit

17 was not necessary. Nowhere does PWP here say

18 non-solicitation is not necessary to enforce its legitimte
19 interest, and the final thing I'll say on DTl is that it's
20 clearly factually distinguishable. W don't have anything
21 close to what is a conplete lift out of a group here gone in
22 the dark of the night, which is the same thing as this new
23 case.
24 They're pointing to this as not an issue of en
25 masse resignation. The issue behind PW | eadership's back,
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1 M. Kramer and ot her defendants plotted to forma new firm
2 and did all that and it becanme true, as Ms. Porlock says, in
3 Ducera partners. The evidence is overwhelmng. M eight

4 year ol d daughter would know - -

5 THE COURT: Counsel, the interesting thing about

6 the DTl case is that it put sonmething before the Court that
7 made it | ook at whether or not sonething can be resol ved.

8 The case can be resolved as a matter of law. If | don't

9 have that, what | seemto have is a set of circunstances

10 that needs to be weighed by a fact finder on all sides.

11 It just seens that we have a situation here where
12 you just said en nmasse resignation. They say everyone was
13 termnated. You say there was a plotting against. You say
14 there was a plotting against the firm Fromtheir

15 standpoi nt, a maj or rai nmaker for the firmwas kicked out of
16 managenent, of his managenent position

17 It had to be understood that kicking himout of his
18 managenent position was going to be seen as a rebuke and the
19 peopl e that he brought to the firm understandably, were
20 concerned when the person they followed to the firmwas now
21 effectively denoted within the firm
22 So, it would be a natural thing for all those
23 parties, all those persons to try to figure out what does
24 the future hold for him for them Now that the rai nnaker
25 that they followed has [ ost his | eadership perch, what are
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1 they go to do? What are they going to go? And they can say
2 we're trying to figure out howto protect our own interests
3 and it seens the only person that can figure that out is

4 whoever is required to be a fact finder, whether it's the

5 Judge or a jury.

6 It just seens there are necessarily going to be

7 guestions of credibility, questions of circunstance and

8 interpretation of particular circunstances and it doesn't

9 seemthat this is sonmething that is, as a matter of law, if
10 we get rid of the DTl framework, as you're suggesting --

11 SO --

12 MR BELELIEU:. May | respond to that?

13 THE COURT: Please. |I'mjust throwing out-- |'m
14 saying it just seens that it has not, you know -- you can

15 draw a concl usi on and they can draw a concl usi on but these
16 are a set of circunstances that all human bei ngs | ooki ng at
17 it can say if you tell the rainmaker he's no | onger on the
18 | eadership teamthen his whole -- all the people he brought
19 to the firmare going to wonder what this neans for them
20 and if they huddle and try to figure out what this neans for
21 them then, you know, this is not the sane as soneone who was
22 riding high and has a group of people who are riding high
23 suddenly saying that well we can nake nore noney by goi ng
24 out on our own.
25 You' ve taken action that has caused harmto this
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1 i ndividual if you renoved himfroma position of |eadership
2 and if you have taken a position of |eadership away from

3 sonmeone who brought people to the firmthen it will be

4 natural for those people who were brought to the firmto

5 guestion whether or not the firmhas their interests at

6 heart, if they don't care for their |eader.

7 MR BELELI EU: So, your Honor, 1'Ill respond to the

8 factual points there but I want to say to you, none of that
9 is relevant. Those are the darts |I'mtal king about, the

10 bulls eye. I1t's the contract and, briefly, your Honor,

11 here's the provisions or analysis that needs to be done.

12 First, they agreed to non-solicit. As | nmentioned
13 before, under Delaware law, they're clearly enforceable.

14 THE COURT: Counsel, no. Get to the issues. | do
15 think you need to apply law to the fact. The fact that you
16 say it's a non-solicitation agreenent, | said at the outset,
17 assum ng DTl doesn't apply, we still have the issue of what
18 does it mean to solicit. How have they solicited sonme way
19 that is out of conpliance with this circunstance? Leader is
20 termnated. They are term nated or not and then they
21 devel op an alternative. O course they devel oped an
22 al ternative.
23 | f you' re being asked to | eave or if you' re being
24 told you' re no | onger top dog, then your circunstances have
25 changed. The agreenent that you set up with your
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counterpart has changed and the people who cane there, al
of their circunstances have changed, and they have changed
because of sonething that you did, not because of sonething
that they did. So, circunstances having changed by virtue
of what your clients have done.

MR. BELELIEU. | apol ogize. The solicitation
di scussi on, you're asking about the fact discussion of what
is solicitation. That is not a decision the Court needs to
make because under the agreenent, the general partner nakes
that decision. That is what | was trying to get at. The
general partner nmakes that decision in its sole and absol ute
di scretion.

That was done and, as Ms. Portlock said, it's
simlar to M. Kranmer's own agreenent in Ducera. |It's
i mportant the discretion is defined under partnership
agreenent. |t says whenever in this agreenent the general
partner is permtted or required to nake a decision in its
di scretion or under a grant of the simlar authority or
| atitude, the general partner shall be entitled to act in
its sole and absol ute discretion and consider only such
interests and factors as it desires to the fullest extent
permtted by law, shall have no duty or obligation to give
any consideration of any interest of or factors effecting
t he partnership, partners or any person.

In other words, the general partner doesn't have to
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1 | ook at what the limted partner's concerns are. The only

2 check on this is the super majority in interest vote as they
3 concede in paragraph 25 -- paragraph 125 of our 19-A

4 statenent, and these are exhibits 116 through 120 vis-a-vis
5 resol utions and approvals of term nations for cause.

6 In our 19-A statenment, it says on February 16,

7 2015, Joe Perella, Peter Winberg, Robert Steel, Tarek

8 Megui d, and WIIiam Kourakos, who nake up a super majority

9 interest of menbers of PWP, voted to termnate the three

10 partner defendants for cause, undisputed by defendants.

11 That is enough, your Honor, to decide this case

12 because under Del aware |law, and we cite to these in Norton
13 v. K-Sea Transportation Partners L.P., 67 A 3d, 547 and

14 Sonet v. Tinber Conpany LLP 722 A2d 319. In both of those
15 cases, the courts-- the Del aware courts set out the proper
16 franmework that the general partner has sole and absol ute

17 di scretion . Defines cause as the super ngjority in

18 interest vote by its limted partners.

19 " mquoting from Sonet v. Tinber Conpany. "This
20 careful franmework established by agreenment confirns that to
21 the extent unit-holders are unhappy with the proposed terns
22 of the nerger, their renedy is the ballot box." The sane as
23 limted partners, Norton v. K-Sea, as in ocean, Limted
24 Partners. The ultimate right to reject the nerger under
25 14.3 practically limts that discretion.
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1 In other words, the vote there this is enough to
2 decide. W're not tal king about M. Winberg finding
3 M. Kraner flew to the noon, so that constitutes
4 solicitation. Everyone knows what the facts are here. The
5 general partner nmade that determnation in its sole and
6 absolute discretion. That is what the contract says. That
7 is Del anare | aw.
8 Your Honor, |'mquoting Delaware |aw from Moscowi t z
9 v. Theory Entertai nment, LLC 2020 W.. 6304899. | quote:
10 "Del aware is nore contractarian than nany ot her states,
11 recogni zing that parties have a right to enter into good and
12 bad contracts; the law enforces both." Simlarly, fromthe
13 sanme case, "a party may not conme to court to enforce a
14 contractual right it did not obtain for itself at the
15 negotiating table.” Delaware |aw presunmes parties are bound
16 by agreenents they negotiated especially when parties are
17 sophi sticated entities that have engaged in arnms | ength
18 negoti ati ons.
19 What Ms. Sol bakken, we take issue, and | don't
20 think you need to decide the facts. It snells of a
21 constructive discharge. Justice Kornreich got rid of the
22 constructive discharge claim Quoting from her decision
23 docket 92, she said: "The parties' agreenents concerning
24 termnation and restrictive covenant inplications are
25 matters governed by PWP agreenents governed by Del aware
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1 law. "

2 Kramer has no contract, in other words, but for the

3 exi stence of PWP agreenments. He cannot nmaintain any claim

4 for constructive discharge. PW agreenents nust govern this

5 issue. She talks of a constructive discharge claimin

6 notion to dismss. This whole discussion about whet her

7 M. Kramer was taken out of his role or sonething el se has

8 no rel evance.

9 The rel evant agreenent is the PW MC agreenent and

10 PWP Equity | which governed M. Slonecker and M. Scherer

11 M. Kramer was never taken off any managenent conmittee. |In

12 fact, at his deposition, he couldn't explain why in the

13 nmeeting mnutes to the managenent conmittee neeting his nanme

14 still appeared on every one and why he was still at every

15 one of those neetings. It's a made up fact. Because | say

16 |"mthe best attorney in the world, doesn't make it such.

17 In one of the e-mails, they actually cite to, it

18 says restructuring would al so be-- this is Peter Winberg

19 from Cct ober 7, 2014, Defendant's Exhibit 53. Restructuring

20 woul d al ways be his to run. Rebuttal, Exhibit 18 of ours is

21 from Decenber. So, after this purported denotion of

22 M. Kramer, Peter \Winberg says, are you going to be on the

23 MC tonorrow, mneani ng the managenent conmittee, neeting it's

24 a made-up story, your Honor, but it doesn't matter because

25 t he agreenents govern and the general partner had to have
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absol ute and sol e discretion.

Ms. Sl obakken nentioned bad faith/good faith.
There is no such thing. That is governing Del aware | aw.
You can read breach of fiduciary duty. You can rule out
good faith based on the case law. There is clearcut case
| aw, even under New York law. | would point your Honor to
Justice Sherwood in Valhalla Trust v. Dean 219 W. 1491660.
Justice Sherwood found the sole discretion | anguage al | owed
the party, I'mquoting, to discharge her duties as a nmanager
in good faith with the care of an ordinarily prudent person
and Justice Sherwood di sm ssed the fiduciary duty claim

W' re tal king about the contract clains here and
they're clear. |If Justice Sherwood is dismssing breach of
fiduciary based on the sole and absol ute discretion
| anguage, clearly the contract clainms fall in our favor.
The sol e and absol ute discretion | anguage of GP.

M. Kramer has the sanme agreenent as-- the samne
structured agreenent as what PWP has here. 1In fact, it
gi ves himeven nore discretion than PW because you have to
get, for PWP, super majority in interest, which is five
i ndividuals here, and in M. Kraner's case, in Ducera, you
can term nate sonmeone for cause by hinself.

Your Honor, | would finally add, unlike other
partners who joined PW, M. Kranmer had an out when he

joined. He was given a withdrawal right in the franmework
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1 agreenent he signed with PWP when he joined in the begi nning
2 of 2007 and this is in the record.

3 He was given specific rights to withdraw from PWP
4 restrictive if he thought the restrictive governnments were

5 onerous or didn't believe they were proper. He had that

6 specific out, which other partners didn't have. He had it

7 on the front end and back end and in Ducera, he had a

8 simlar thing. The agreenents govern here. |It's clearcut

9 and your Honor can follow the agreenents w thout getting

10 into the back and forth of what happened and what

11 solicitation happened.

12 GP exercised its sole and absolute discretion. It
13 got the votes it needed. That is an open and shut case,

14 your Honor. These resolutions here, they voted on cause.

15 They voted on termination for cause. It says they're

16 termnated as a limted partner with cause.

17 Ms. Sol bakken nentioned assess. That word assess
18 doesn't appear in the | anguage of the agreenent. That word
19 assess i s nowhere to be found. The general partner mnakes
20 that determnation. Al of the limted partners voting on,
21 they give their consent or approval to the general partner's
22 decision. That is it. They're not independently assessing,
23 t hensel ves, what happened.
24 M5. SOLBAKKEN:  Your Honor, there is a nunber of
25 things | would to like to address with your perm ssion.
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1 THE COURT: Go ahead.

2 M5. SOLBAKKEN: At the outset, PW is clearly

3 running fromDTI. In its ow brief-- in a footnote of its

4 own brief, it recognizes New York | aw and Del anare | aw

5 restrictive covenants are exactly the sane, and any nunber

6 of New York and Del aware courts have recogni zed that over

7 time.

8 The other issue that PWP is conflating here and

9 it's particularly inportant, given they are referring you.
10 The Court. Applying the contract. There are separate

11 provisions in the contract regardi ng the approval and

12 consent to termnate.

13 I n one section, which is section 4.01(b) Romanette
14 5 versus the entirely separate and additional requirenent

15 that the super nmajority consent or approve to nmake a

16 determ nation as to whether an act of cause took place. It
17 is not enough. This is what they keep saying over and over
18 again. It is not enough for themto sinply vote or consent
19 to termnation. There is an entirely separate provision.
20 Section 4.01b Romanette 9, which provides they have
21 to undertake, have to determ ne whether a particular act or
22 om ssion constitutes cause. To go even further than that,
23 your Honor, it's sinply false to say that Del aware | aw
24 provi des that good faith doesn't matter. None of this
25 matters if we have a sole discretion provision.
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1 "1l refer the Court to page 18 of our opposition

2 to PWs brief where we cite the Seibold decision. It's

3 Del aware. Siebold v. Canulos Partners LP, 2012, Westlaw

4 4076182, at *10 where the Court says very, very clearly,

5 "the contractually mandated requirenent that a specified

6 event occur before the general partner can take a subsequent
7 action is an exception fromthe general rule that the

8 general partner is given the power to act inits sole

9 di scretion without regard for the interests of the

10 partnership or limted partners.”

11 What the Court in Siebold is recognizing is you

12 can't have a contractual standard of conduct. Here, the

13 solicitation clause and then say you you get to have a sole
14 di scretion provision which conpletely overrides that and
15 renders it nmeaningless. So, Delaware courts reject the very
16 argunment that PWP is naking and, in fact, he's failing to
17 direct this Court to applicable sections or provisions of
18 t he agreenent.
19 Now, in ternms of enforceability and further running
20 fromDTI, PWP opposition primarily relies on New York | aw
21 enforceability. So, on the one hand -- that is the kind of
22 t hi ng, Judge, that New York courts in the past have | ooked
23 at and said you're telling ne | can't apply New York | aw.
24 Your entire brief is the enforceability argunment in New York
25 |aw. They say 18 New York cases and five Del aware. Mbost of
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1 the cases they cite are either client solicitation, not
2 enpl oyee solicitation or sale or business cases which it
3 doesn't really neaningfully allege is the type of case that
4 exi sts here.
5 Just to go back to sone of the generalities, M.
6 Portl ock was talking to. She raised issues of confidential
7 information. No fact as to m suse or misappropriation of
8 confidential information. It's literally absent fromtheir
9 papers. They allege they invested in the enployees. It's
10 well settled that that's totally irrelevant. You're just
11 payi ng sonebody for the services they rendered.
12 That is not a particular investnent in enployees
13 that courts are |looking to when |ooking at restrictive
14 covenant. It has to be sonething bigger and better than
15 that. |In those cases it has to deal with |ike a Master Card
16 which is one of the cases they cite. This was a specific,
17 Master Card created a plan which had a ton of confidenti al
18 information related to it and the Court -- we want to hold
19 you for a set period of tine so you cannot essentially
20 exploit that confidential information. They literally cite
21 to no confidential information whatsoever. |It's platitude
22 and no evidence in the record
23 Simlarly, with respect to the evidence of
24 purported plot. | would say, your Honor, that nost
25 importantly, given that PW has taken such an issue with DTI
LI SA DE CRESCENZC - OFFI Cl AL COURT REPORTER

35 of 57



[FTLED._NEW YORK COUNTY CLERK 067 15/ 2021 03:14 PV | NDEX NO. 653488/ 2015

NYSCEF DOC. NO. 778 RECEI VED NYSCEF: 06/ 15/ 2021
36
Pr oceedi ngs

1 that it's inportant to note, one, that there is no case to

2 whi ch they said where there's a Court in the | and that uses
3 the | anguage in PW s contract on an enpl oyee solicitation

4 provision and find it enforceable.

5 That case does not exist and it exists only in the
6 sal e of business context where there's good will involved

7 with respect to that.

8 | also wanted to spend a nonent on their claimthat
9 Ducera's provision in its agreenment is identical to PW's

10 contract. It's not identical at all. PW was hire,

11 solicit, recruit, induce, entice, influence, or incurrence.
12 Ducera has a plain vanilla market provision that says

13 Ducera's enpl oyees cannot hire or solicit any individual

14 who' s been enpl oyed by the conpany.

15 They say can't encourage a third party. So, the

16 word encouragenent isn't directed enpl oyee to enpl oyee, it's
17 sayi ng you agree you're not going to encourage a third party
18 to hire one of Ducera's enployees. It is not identical.

19 PW is like DITlI's provision and is grossly
20 overbroad. 1'Il go further to say New York has a particul ar
21 interest in protecting this type of information. The New
22 York | abor |aw section 194, | believe it's A4 specifically
23 provi des that an enpl oyer cannot prevent its enpl oyees from
24 di scussi ng wages and conpensation and there is a simlar
25 statute that exists on the federal level, the NRA which --
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1 THE COURT: Counsel, we're not talking about | ow

2 | evel enpl oyees here.

3 M5. SOLBAKKEN: Ri ght.

4 THE COURT: These are people having salary or

5 partnered w t hdrawal s.

6 M5. SCOLBAKKEN: Right but I would suggest that the
7 same principal applies here because what these statutes are
8 trying to protect are people bettering their lives. These

9 are i nvestnment bankers and different ball games in that

10 respect but in terns of public policy and free fl ow of

11 i nformati on and what we want people to be out there doing in
12 the market place, we submt, is no different and the

13 statutes nmake no exception on that basis.

14 MR. BELELIEU. If | can respond.

15 THE COURT: No response to that. You ve had two

16 people in opposition. She's made a reply. Let's hear on

17 noti on 10.

18 MR BELELI EU:. Your Honor, notion 10 has simlar

19 issues. | amnot going to spend a |lot of tine going back
20 and forth and wasting the Court's time. For the nost part,
21 a lot of contract clainms mrror one another, so | won't
22 waste the Courts's time on that. |[If | could, and your Honor
23 does not want nme to do so, |I'mhappy to stop but I wanted to
24 respond to three things Ms. Sol bakken sai d.
25 She seens to be saying PWP had to have separate
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votes related to term nation and cause in two separate
resolutions. |1'mconfused by that argunent nyself because

we have a resolution that says it's resolved, that they're
termnated as a limted partner with cause.

So, by inplication, you re voting on the cause when
you're voting on the cause term nation. Last sentence says
resolve further that any and all actions heretofore, meaning
bef ore now, taken by the partners, officers, and nenbers of
the conpany with respect to matters prescribed in this
resolution and hereby are approved, ratified and confirned
in all respects. That |anguage in itself would be enough to
ratify. | don't understand that argunent.

THE COURT: That argunent is sinply that-- | nean,
you both are comng at it fromdifferent areas. You're
saying that the ratification of this by a super mgjority.
The ratification of a decision by a super majority nakes it
effective. The question fromthe other side is whether if
there needs to be cause, there has to be cause. So, it's
basically you're -- if sonmewhere in the contract it is
decl ared that were you to take certain steps, that you nust
make a finding, an actual finding of cause, there nust be a
determ nation, an actual determ nation of cause then the
argunment is that that part of the-- that part of the
contract woul d be rendered neaningless, if all that was

necessary was for there to be a super mgjority ratification
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1 of sonme abuse of discretion.

2 That's, you know, so those are the two things we're
3 dealing with. The Court needs to make sure that a

4 contract's | anguage cones together, right. That's what |

5 have to deal with. So, as long as you two are com ng at

6 this fromentirely different angles, then I'lIl have to | ook
7 at the contract and see how | can nake the contract whol e.

8 Ri ght now, you know, if all you're relying upon is
9 that a super ngjority vote, in and of itself, as a matter of
10 I aw, makes whatever decision that's done in discretion

11 correct then it ignores the idea that there needs to be --
12 there's no reason to term nate for cause or not cause.

13 Anything is just at the whimof the person who has
14 sole discretion. That's what we're | ooking at.

15 MR BELELI EU: Your Honor, respectfully, | would

16 di sagree with you because, again, if the super ngjority in
17 interest, which was five individuals, five partners, have to
18 make the determination, there is sufficient cause and there
19 is afinding the termnation for cause is proper, they have
20 to vote on that. That is the check here. It's not sinply
21 that the GP can decide whatever it wants on a whim There
22 i s that check.
23 THE COURT: Counsel, it's not a check. Al that
24 is-- all that does is say that that expresses the will of
25 the conpany, all right. |If that is done then froma
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1 contractual standpoint, all that says is that this decision
2 by the managi ng nmenber expresses the will of the conpany.

3 That still can be a bad decision and if they're suing based
4 upon the bad decision then that just neans the other people
5 can't say it was the nmanaging nenber. It was his fault.

6 Don't cause -- don't seek to take retribution

7 agai nst the conpany. It was sinply the bad decision by an

8 i ndi vidual and we shouldn't be held responsible. Al that

9 super majority, to ny mnd, is saying this decision, good or
10 bad, about cause is sonething that reflects the decision

11 that the conpany is prepared to stand behi nd.

12 MR. BELELIEU. | generally agree with that, your

13 Honor, but there's no good or bad in the agreenent. That

14 | anguage doesn't appear there and standi ng behind the

15 decision is inportant in the investnent banking industry.

16 You're not going to fire sonebody for cause for no reason

17 Fi ve individuals who voted for this, their

18 reputations are on the line. You re not going to say let's
19 get four guys and term nate themfor cause on a whim W're
20 not tal king about facts. M. Kraner says he flew to the
21 nmoon and we say he did X, Y, and Z. W're not arguing over
22 those things. They' re saying what they did is okay because
23 M. Kranmer was discontent and had been denoted. The core
24 set of facts are the sane. W' re not tal king about apples
25 and oranges.
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1 THE COURT: The question is again, this is not a

2 trial. This is nmotion for sunmmary judgnment or twi n notions
3 for summary opposing notion for summary judgnent and the

4 guestion is that they at deposition testinony in which those
5 peopl e who provided the super mgjority giving cover to the

6 managi ng nmenber say they don't know what happened. |If that
7 is the case, then that goes before a fact finder and they

8 said well, did you just rubber stanp this or did you

9 actual Iy understand what you were undertaking, the

10 assessnment or the determ nation or whatever it was that the
11 contract requires in relation to cause.

12 If you say the contract didn't require us to do it,
13 all we had to do was ratify that, then, well, we have to see
14 whet her this | anguage is consistent within the contract. |Is
15 there an inherent consistency or is there an inherent
16 consistency if there is somewhere in the contract that says
17 that an action a person can be term nated for with cause or
18 wi thout. Those are very different.
19 It's typically the case enploynent is at will, so
20 you say he's gone, he's gone for whatever reason. He's gone
21 but when sonething says that a person nust be term nated for
22 cause then that requires sone level of fact finding. It is
23 not discretion. Discretion that is what at-will neans --
24 what at-will means is just discretion. So, the boss can say
25 you got to go. | don't like the way you | ook. You raised
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your eyebrow at ne and | took offense at that. You know, |
didn't |ike your perfume or your cologne, but when it's for
cause, there needs to be sone form of denonstration that
somet hi ng anounting to cause under Del aware | aw or New YorKk
| aw can be shown and it's not shown sinply by telling ne
that you had a super ngjority who made that determ nation

It could be that that's the case but the super
majority menbers who have to be held into Court and testify
that, you know, what was the basis for your decision and if
there's deposition testinmony saying | don't know, | don't
know what decision, | just made ny deci sion based upon what
the big guy said, you know.

M5. PORTLOCK: Your Honor, very briefly, if | my.
| think we're not situated with the right context here.
hear your point with respect to cause in a traditional
enpl oynment typically requiring sone sort of fact finding but
that's not where we're situated.

THE COURT: Counsel, we're situated, either there's
sonme | anguage in the contract requiring cause or there
isn"t. | didn't wite the contract. Either it's there or
it's not. If it's there, if it's there, then we're situated
the same way. W have to nmake a determ nation whether or
not there is cause because that is what the contract
requires. Does the contract require cause or does it not.

So, it doesn't matter whether it's enpl oynent or
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whether it's partnership. It's still if a contract requires
cause or not. You can't ignore the requirenent of cause and
say it's sinply a matter of discretion because discretion
and cause are at odds. They're inconsistent. Wthout cause
is the standard in enploynent relationships. That's w thout
cause is the standard.

When sonmeone puts cause in, we have to give it
respect and we don't give it respect if we try to read it
out by saying there is sole discretion. Discretion equals
no cause.

MR BELELI EU: Your Honor, | would submit you're
readi ng discretion out of the contract based on what you
just said because, again, the | anguage says the term nation
as to whether cause has occurred shall be made by the
general partner inits discretion which is defined as
absol ute and sol e discretion.

So, if we have to find a determ nation of cause
based on the facts, | submt you' re reading the definition
out of the agreenment entirely under that reading and it is
not consistent with Delaware law. W're in Del aware here.
It's a partnership agreenent.

Ms. Sol bakken nentioned the Seibold case. Not on
point. There is a carveout there in the discretion said at
the end definition, except as otherw se expressly provi ded

herein and the proof was an exception to the rule and there
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1 is no exception to the rule under this agreenent, so that

2 case has not hing on point.

3 The defendants, they said we're running from DTI.

4 W're not running fromDTI. It is not on point. Defendants
5 are running from Del aware | aw whi ch governs these agreenents
6 and is the | aw of the case, according to Justice Kornreich.
7 So, your Honor, | submt they' re consistent. Again --

8 THE COURT: \Where are the Del aware cases that you

9 cite that say in circunstances |like this that the Courts not
10 need to try to establish what cause is at the sumary

11 j udgnent stage?

12 MR BELELI EU: Your Honor, at |east sitting here

13 today |I'mnot aware of a case that goes either way on that.
14 It either supports us or goes agai nst us under Del aware | aw
15 for the specific question you just asked.

16 THE COURT: That's what |'mdealing with. 1'm not
17 here trying to opine upon -- hopefully, |I'm saying things

18 that not fromthe standpoint of is this ny determnation of
19 the trial. I'mlooking at this as I'mrequired to here
20 where | have opposing notions for sunmary judgnent, right.
21 So, what I'mtrying to determne is whether there
22 is prevailing case law. You say Delaware law. So, is there
23 prevailing case |aw that says in a circunstance such as
24 this, these specific ones, that a finding of cause that is
25 ratified by super nmgjority but is-- but where no one in the
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1 super majority other than a managi ng nenber is prepared to

2 say they knew the basis for that, you know. That, to nme, a
3 summary judgnment is hard. It sounds |ike people need to

4 conme in and give testinony as to what happened.

5 You say it can be done on the law but if it's on

6 the law then | need a Del aware case that is like this, not a
7 Del aware case that broadly says these are the principals.

8 understand the principals. The problemis the principals

9 don't make sense if you say in the sane sentence that

10 sonmething is in the sole discretion of a particular person
11 but it's for cause. W can't assess cause.

12 MR, BELELI EU. Your Honor --

13 THE COURT: W can't assess cause in a vacuum and
14 i f someone just says |'ve | ooked at the circunstances and

15 bel i eve there's cause, that's unusual, at |least in New York.
16 | don't know what it's like in Delaware. That is why |I'm
17 saying if you have a Del aware case that points ne in that

18 direction at all

19 | have a | ot of paper here you gave ne on these two
20 notions. So, sonewhere in that paper there should be a case
21 that you can tell nme is in Delaware that is exactly like
22 this. If not, then it shouldn't be deci ded on sunmary
23 j udgnent. You, all of you, should take your boxes of paper
24 and be prepared to have a trial sonmewhere.
25 MR. BELELI EU. Your Honor, again, we're happy if
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1 your Honor want us to.

2 THE COURT: | can't get any nore paper. | have

3 boxes here full of papers. Al I'"masking for youis to

4 tell me where it is in this box of paper.

5 MR BELELIEU:. | would they're not -- they' re not the
6 specific cases you're asking for but I would submt, your

7 Honor, to take a |l ook at the two cases | already nentioned

8 which is Sonet . Tinber, | believe, and then | gave you the
9 nane of the second case which was Norton v. K-Sea and, your
10 Honor, those are not cause cases but | would submt they set
11 forth the structure, and based on what you're telling ne, |
12 bel i eve respectfully, your Honor, you're reading the sole

13 and absol ute discretion out of the contract.

14 | think that is a determination for the GP to make.
15 It was ratified and --

16 THE COURT: So, all I'masking you on this notion
17 for summary judgnment, which is an extraordinary renedy in

18 that it takes this matter out of the hands of the fact

19 fi nder because the | anguage is based upon sonething that is
20 a matter of law. There's no issues of fact here. There
21 ought to be a Delaware case that is just |like this that
22 you're pointing ne to. There ought to be. can't give
23 summary judgnment to you if you don't have a Del aware case
24 that is like this case.
25 So, counsel, was there sonething el se you had to
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1 say on this?
2 M5. SCOLBAKKEN: No, your Honor. W distinguish
3 they' re New York and Del aware cases in our brief and we'll
4 rest there.
5 THE COURT: Al right. What |1'mgoing to have you
6 do is, Ms. Sol bakken, if you can order a copy of the
7 transcript, I'Il direct the parties to split the cost of the
8 transcript and send it to the clerk in part 43 so that the
9 Court can use it in rendering its decision.
10 M5. SCOLBAKKEN: Very good, your Honor.
11 THE COURT: Thank you, all.
12 * * *
13
14 Certified to be a true and accurate transcript of the above
15 matter.
16
17 Lisa M De Crescenzo
18 O ficial Court Reporter
19
20
21
22
23
24
25
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