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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

1. Did the Supreme Court of the State of New York, New York County, 

in its May 4, 2022, Decision and Order (the “Order”) granting defendants’ motion 

to dismiss the Complaint, correctly invoke New York’s internal-affairs doctrine to 

determine that substantive English law applies?  

2. Did the Order correctly determine that plaintiff was not a member of 

Barclays PLC (and therefore lacked standing under English law) based on 

(i) counsel’s binding admission that plaintiff was not a member of Barclays PLC; 

and (ii) an unrebutted affirmation establishing that plaintiff did not appear on the 

Barclays PLC register of members? 

3. Should the Complaint be dismissed, in whole or in part, on alternative 

grounds, including that (i) the trial court lacked subject-matter jurisdiction under 

Business Corporation Law (“BCL”) §1319 because Barclays PLC was not “doing 

business” in New York; (ii) plaintiff failed to adequately plead compliance with both 

the ownership and pre-suit demand procedural requirements under applicable New 

York law, BCL §626(b)-(c); (iii) New York’s forum non conveniens doctrine 

compels dismissal in favor of an alternative forum; and (iv) plaintiff admits it alleges 

no wrongdoing by defendant Barclays Capital Inc. (“BCI”)?  

Defendants respectfully submit that all questions should be answered in the 

affirmative, and the Order should be affirmed.  
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PRELIMINARY STATEMENT 

In this purported shareholder derivative action, plaintiff seeks to bring English 

law claims on behalf of Barclays PLC—a U.K.-organized corporation—related to 

purported misconduct that occurred and caused injury in the U.K., with minimal, if 

any, connection to New York. Courts permit this type of extraordinary action only 

when the prospective derivative plaintiff satisfies a number of procedural and 

substantive requirements.1 The trial court (Reed, J.) correctly dismissed the 

Complaint because plaintiff could not satisfy a fundamental hurdle—standing to 

bring these derivative claims.   

Applying long-standing New York law, Justice Reed correctly invoked the 

internal-affairs doctrine to determine that English substantive law governed 

plaintiff’s derivative claims. (Record on Appeal (“R”) 44-48.) See Hart v. Gen. 

Motors Corp., 129 A.D.2d 179, 182-83 (1st Dep’t 1987). With the benefit of 

unrebutted analysis of English law from defendants’ expert, Martin Moore KC (R83-

716; R1138-1218), and relying on well-reasoned opinions—including City of 

Aventura Police Officers’ Retirement Fund v. Arison, 70 Misc. 3d 234 (Sup. Ct. N.Y. 

 
1 This action is but one in a spate of recent derivative complaints by the same counsel (and often 

related plaintiff) brought against officers and directors of foreign financial institutions and 

companies. Time and time again, courts in this Department have recognized that these actions do 

not belong in this forum and have dismissed them. See Haussmann v. Baumann, 73 Misc. 3d 

1234(A), 2021 N.Y. Slip Op. 51232(U), at *4 (Sup. Ct. N.Y. Cnty. 2021); Cattan v. Ermotti, No. 

652270/2020, 2021 WL 6200975, at *2 (Sup. Ct. N.Y. Cnty. Dec. 30, 2021); Cattan v. Vasella, 

No. 650463/2021, 2022 WL 3574155, at *7 (Sup. Ct. N.Y. Cnty. Aug. 18, 2022).   

https://1.next.westlaw.com/Document/I417cd394d92411d9a489ee624f1f6e1a/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I417cd394d92411d9a489ee624f1f6e1a/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I76c419f00fe611eb90dbaa00936948ad/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I76c419f00fe611eb90dbaa00936948ad/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I73a9d0c0675611ecb04dae72c68ebace/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I73a9d0c0675611ecb04dae72c68ebace/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ifc1fe8b06cdb11ec80a0dd05b5817251/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ifc1fe8b06cdb11ec80a0dd05b5817251/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I77712020206d11ed921385791bc2bbdd/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I77712020206d11ed921385791bc2bbdd/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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Cnty. 2020), and City of Philadelphia Board of Pensions & Retirement v. Winters, 

No. 601438/2020, slip op. (N.Y. Sup. Ct. Nassau Cnty. Feb. 3, 2022), NYSCEF No. 

200 (R1240-52)—Justice Reed concluded that the U.K. Companies Act includes a 

substantive requirement that a derivative plaintiff must be a registered member of 

the corporation to have standing. (R45.) Here, plaintiff’s counsel admitted that 

plaintiff was not a member of Barclays PLC, and an unrebutted affirmation 

demonstrated the same. (R939-940; R719, ¶11.) Accordingly, Justice Reed correctly 

concluded that plaintiff was not a member of Barclays PLC and lacked standing to 

assert derivative claims. (R48.) 

Both below and on appeal, plaintiff incorrectly claims that BCL §1319 is a 

“choice-of-law provision” that displaced the internal-affairs doctrine in shareholder 

derivative actions on behalf of foreign corporations—and thus displaced the 

substantive law of the corporation’s home country with New York’s gatekeeping 

requirements. (Br. 25-30; 36-39.) The trial court correctly rejected this aberrant 

theory. The plain language of §1319 says nothing about choice-of-law and serves 

merely as a statutory predicate for subject-matter jurisdiction over shareholder 

derivative actions brought on behalf of foreign corporations doing business in New 

York. Lacking support from the text of §1319, plaintiff invokes so-called “legislative 

history” supposedly reflecting concerns that §1319 would impede the internal-affairs 

of foreign corporations. (Br. 29-30.) Yet plaintiff’s authority is not legislative history 

https://1.next.westlaw.com/Document/I76c419f00fe611eb90dbaa00936948ad/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=3BzfDBGPsUT7ClxqabsYIg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=3BzfDBGPsUT7ClxqabsYIg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=3BzfDBGPsUT7ClxqabsYIg==
https://1.next.westlaw.com/Document/NA39E9AD0E9AE11E5A459B5C6E7E04AD4/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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at all, but a report prepared in opposition to a draft of the BCL by a special interest 

group—and later withdrawn. (Addendum A, at 211.)  

Absent support from the statutory text or legislative history, plaintiff hangs its 

hat on an incorrect reading of Culligan Soft Water Co. v. Clayton Dubilier & Rice 

LLC, 118 A.D.3d 422 (1st Dep’t 2014). According to plaintiff, in Culligan, this 

Court—without saying so—overturned decades of precedent applying the internal-

affairs doctrine in foreign shareholder derivative actions. (Br. 33.) That is not the 

law: In the nine years since Culligan, both the Court of Appeals and this Court have 

continued to apply the internal-affairs doctrine in foreign derivative actions. See 

Davis v. Scottish Re Grp., Ltd., 138 A.D.3d 230, 233-34 (1st Dep’t 2016); Davis v. 

Scottish Re Grp. Ltd., 30 N.Y.3d 247, 252-53 (2017); In re Renren, Inc., 192 A.D.3d 

539, 539 (1st Dep’t 2021). Indeed, just ten days before deciding Culligan, this Court 

applied the internal-affairs doctrine in a foreign derivative action. See Lerner v. 

Prince, 119 A.D.3d 122, 127-28 (1st Dep’t 2014). Plaintiff fails to grapple with this 

authority, which is both binding and fatal to its argument. 

Finally, plaintiff resorts to attacking Justice Reed’s conclusions that: (1) the 

membership requirement is substantive, rather than procedural; and (2) plaintiff is 

not a member of Barclays PLC. (Br. 48-55.) But plaintiff failed to make many of its 

arguments below (and therefore waived them), and each is incorrect in any event. 

See Recovery Consultants, Inc. v. Shih-Hsieh, 141 A.D.2d 272, 276 (1st Dep’t 1988) 

https://1.next.westlaw.com/Document/I55583894eb2c11e3a795ac035416da91/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I55583894eb2c11e3a795ac035416da91/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I39e6c9afe6ab11e5a807ad48145ed9f1/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I569d003dcdea11e794bae40cad3637b1/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I569d003dcdea11e794bae40cad3637b1/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I367d3a80882b11eb8d36c37be94071f4/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I367d3a80882b11eb8d36c37be94071f4/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I1f27ce84e1a611e390d4edf60ce7d742/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I1f27ce84e1a611e390d4edf60ce7d742/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ic94d8d95d93411d9bf60c1d57ebc853e/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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(“Nor, obviously, may a party argue on appeal a theory never presented to the court 

of original jurisdiction.”).  

This Court can also affirm the dismissal of the Complaint on alternative, 

independent grounds (which Justice Reed did not reach after concluding that 

plaintiff lacked standing): 

First, the trial court lacked subject-matter jurisdiction under §1319 because 

Barclays PLC was not properly alleged to be “doing business” in New York. A 

heightened standard of “doing business”—requiring that Barclays PLC’s activities 

in New York be “systematic and regular”—applies here, and plaintiff’s allegations 

as to Barclays PLC fall short. See, e.g., Commodity Ocean Transp. Corp. of N.Y. v. 

Royce, 221 A.D.2d 406, 406-07 (2d Dep’t 1995) (subsidiary’s activities cannot be 

imputed to the parent). 

Second, plaintiff did not satisfy BCL §626(b)’s continuous ownership 

requirement, which mandates that a derivative plaintiff own shares at the time of the 

challenged events and throughout the litigation. Here, plaintiff offered only the 

conclusory allegation that it held Barclays PLC shares at “relevant” times. (R750, 

¶30; R905.) 

Third, plaintiff conceded that it did not make a pre-suit demand required by 

BCL §626(c), and none of the three exceptions to this requirement apply. See Marx 

v. Akers, 88 N.Y.2d 189, 200-01 (1996).  

https://1.next.westlaw.com/Document/Ief2f990fd9f111d9bf60c1d57ebc853e/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ief2f990fd9f111d9bf60c1d57ebc853e/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS626&originatingDoc=I73f01858d51011ec9f24ec7b211d8087&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=b54cee6ba40d4bfebe8d6813b6a0a633&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS626&originatingDoc=I73f01858d51011ec9f24ec7b211d8087&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=b54cee6ba40d4bfebe8d6813b6a0a633&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ic09dc3a3d9ab11d983e7e9deff98dc6f/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ic09dc3a3d9ab11d983e7e9deff98dc6f/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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Fourth, this is a textbook case for dismissal under forum non conveniens. This 

action is asserted on behalf of a company incorporated and headquartered in 

England, against primarily English directors and officers, based on alleged oversight 

failures occurring in England, and governed by English law. Moreover, plaintiff’s 

argument that CPLR 327(b) and GOL §5-1402 preclude forum non conveniens 

dismissal is: (1) unpreserved for this Court’s review; (2) improperly based on 

material outside the Record on Appeal; and (3) meritless in any event because 

plaintiff relies on agreements from which this case does not arise and to which 

plaintiff is not a party.  

Fifth, even if the Court rejected these independent bases to dismiss the entire 

Complaint, corporate defendant BCI should be dismissed because plaintiff pleaded 

no allegations against it. 

COUNTERSTATEMENT OF THE CASE 

A. Relevant Factual Background 

Nominal defendant Barclays PLC is a foreign bank holding company under 

Section 8(a) of the International Banking Act of 1978, 12 U.S.C. §3106(a). (R718, 

¶4.) It is incorporated and headquartered in England and has its principal place of 

business and its only office there. (R718, ¶¶5, 9.) It owns no real estate, holds no 

leases, and has no employees in the United States. (Id. ¶¶7-8.) Instead, Barclays 

https://1.next.westlaw.com/Document/IE544B8C01FA211E9B4DE89E619644DD8/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I02C7CE511FA311E9B4DE89E619644DD8/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N24E50080A45611D88BD68431AAB79FF6/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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PLC’s legally separate subsidiaries conduct business in the United States, including 

nonparty Barclays Bank PLC. (R723, ¶2.) 

Plaintiff, a New York–registered corporation, purports to bring derivative 

claims on behalf of Barclays PLC—under English corporate law—against 46 

individual defendants and Barclays PLC’s subsidiary BCI for allegedly breaching 

fiduciary duties to Barclays PLC. (R750, ¶30; R752-72, ¶¶36-81; R899-902, ¶¶314-

32.) These alleged failures are a catalog of unrelated events, beginning in 2008 and 

spread over 12 years. Most individual defendants served as directors of Barclays 

PLC for only a portion (often nonoverlapping) of that period. (R80; R1131.) Twenty-

four individual defendants reside in the U.K., and all but five reside outside New 

York. (R719, ¶13.) 

Plaintiff alleges that it owns “Barclays common ordinary shares” as a result 

of a conversion of its American Depositary Receipts (“ADRs”) at some point in 

2020. (R750, ¶30.) Although plaintiff states that its shares are “registered with 

Barclays,” it does not allege that it appears on Barclays PLC’s official register of 

members (id.), as required by the Companies Act to bring a derivative claim. (R91, 

¶32.) 

B. Procedural History 

On May 14, 2021, BCI and certain individual defendants (the ones not 

challenging personal jurisdiction) moved to dismiss the Complaint. (R50-51.) 
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Defendants provided five independent bases for dismissal: (1) the trial court lacked 

subject-matter jurisdiction under §1319; (2) plaintiff lacked standing under English 

substantive law—applicable here under New York’s internal-affairs doctrine—

because it was not a registered member of Barclays PLC; (3) plaintiff did not satisfy 

the ownership requirement of §626(b); (4) plaintiff did not allege facts sufficient to 

excuse the pre-suit demand requirement of §626(c); and (5) forum non conveniens. 

Defendants also argued that BCI should be dismissed and that claims accruing before 

April 5, 2014, were time-barred. (R78-81.) 

In support, defendants submitted an affirmation from Barclays PLC Assistant 

Company Secretary Hannah Ellwood confirming, among other things, that plaintiff 

did not appear “as a registered, legal owner of Barclays PLC shares as of April 30, 

2021,” on the official share register maintained by Equiniti Limited and Equiniti 

Financial Services Limited. (R719, ¶11.) Defendants also submitted an affirmation 

from Martin Moore KC, an English law expert, testifying to the requirements of 

English law governing shareholder derivative actions under both the Companies Act 

and common law. (R83-715.)  

On July 27, 2021, plaintiff opposed defendants’ motion. (R919.) Notably, 

plaintiff did not mention or otherwise rebut the Ellwood Affirmation, let alone argue 

that the trial court should not consider it. (Id.) Nor did plaintiff submit any 

affirmation rebutting the English law principles set forth in the Moore Affirmation. 
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(Id.) On September 9, 2021, defendants filed their reply. (R1119.) Defendants 

submitted a second Moore Affirmation responding to commentary on English law 

in plaintiff’s opposition. (R1138-1218.) 

Nearly six months later, plaintiff sought leave to file sur-reply, attempting to 

argue, for the first time, that CPLR 327(b) and GOL §5-1402 precluded dismissal 

on forum non conveniens grounds. (R1253-59.) As exhibits, plaintiff attached certain 

agreements entered into by Barclays PLC or its subsidiaries. (R1266-1516.) The trial 

court denied leave to file the sur-reply and its exhibits. (R1540-41.) 

Following oral argument, Justice Reed granted defendants’ motion to dismiss 

with prejudice after stating his reasoning on the record. (R44-48.) Relying on the 

persuasive analysis from two opinions dismissing derivative actions brought on 

behalf of English companies—Arison, 70 Misc. 3d 234, and Winters, 

No. 601438/2020 (R1240-52)—Justice Reed held that the BCL “does not override 

the internal affairs doctrine on the issue of standing to bring a derivative claim 

because it is a mere statutory predicate to jurisdiction.” (R45.) Justice Reed further 

rejected the argument that this Court’s decision in Culligan “dictates a different 

outcome,” because, as explained in Arison, “Culligan concerned regulation of 

conduct within New York and did not purport to alter settled New York law on the 

application of the internal affairs doctrine.” (R46.) Justice Reed also noted this 

Court’s precedent in Lerner, 119 A.D.3d at 127-28, and the Court of Appeals’ 

https://1.next.westlaw.com/Document/IE544B8C01FA211E9B4DE89E619644DD8/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I02C7CE511FA311E9B4DE89E619644DD8/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I76c419f00fe611eb90dbaa00936948ad/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=3BzfDBGPsUT7ClxqabsYIg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=3BzfDBGPsUT7ClxqabsYIg==
https://1.next.westlaw.com/Document/I1f27ce84e1a611e390d4edf60ce7d742/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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decision in Davis, 30 N.Y.3d at 252-53, which both applied the internal-affairs 

doctrine to foreign derivative actions. (R46-47.) 

Having determined that substantive English law applies, Justice Reed held 

that “the membership requirement of the United Kingdom’s Companies Act is a 

substantive provision that . . . had to be met here” (R45), and that “Plaintiff lacks 

standing to sue” because it “is not a registered member of Barclays.” (R44.) 

Specifically, the court noted that: (1) “[t]here is an admission by attorneys in the 

course of their opposition that they could become a member which speaks plainly 

that they are not members”; and (2) “[t]here is an affidavit . . . searching the record 

of documents that would show who are or are not members.” (R44-45.) 

Consequently, Justice Reed rejected the “conclusory statement in the complaint” that 

plaintiff was “registered” and found that plaintiff lacked standing. (R45.) Justice 

Reed also concluded that, even if English common law applied instead of the 

Companies Act, as in Winters, none of the exceptions to the bar on derivative actions 

set forth in Foss v. Harbottle, 2 Hare 461 (1843), applied. (R46.) Justice Reed did 

not reach the merits of defendants’ other arguments in support of dismissal. 

 

https://1.next.westlaw.com/Document/I569d003dcdea11e794bae40cad3637b1/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=qrm6atFonlPtDs6gWY8Mbg==
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ARGUMENT 

I. THE TRIAL COURT CORRECTLY HELD THAT PLAINTIFF 

LACKS STANDING UNDER ENGLISH LAW 

A. The Trial Court Correctly Held That the Internal-Affairs 

Doctrine Mandates the Application of English Substantive 

Law  

Consistent with the Order’s correct and straightforward application of New 

York’s internal-affairs doctrine, English law supplies the substantive prerequisites 

for this shareholder derivative action. “The internal affairs doctrine is a conflict of 

laws principle which recognizes that only one State should have the authority to 

regulate a corporation’s internal affairs—matters peculiar to the relationships among 

or between the corporation and its current officers, directors, and shareholders—

because otherwise a corporation could be faced with conflicting demands.” Edgar v. 

MITE Corp., 457 U.S. 624, 645 (1982). Under this doctrine, “claims concerning the 

relationship between the corporation, its directors, and a shareholder are governed 

by the substantive law of the state or country of incorporation.” New Greenwich 

Litig. Tr., LLC v. Citco Fund Servs. (Eur.) B.V., 145 A.D.3d 16, 22 (1st Dep’t 2016). 

For nearly 60 years since the enactment of the BCL, New York courts—

including the Court of Appeals and this Court—have applied the internal-affairs 

doctrine, and therefore the substantive law of a corporation’s place of incorporation, 

in derivative actions brought in New York on behalf of foreign corporations pursuant 

to §1319. See e.g., Hart, 129 A.D.2d at 183; CPF Acq. Co. ex rel. Kagan. v. CPF 

https://1.next.westlaw.com/Document/Id4bb756b9c1d11d991d0cc6b54f12d4d/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Id4bb756b9c1d11d991d0cc6b54f12d4d/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I4191224f95d211e6bfb79a463a4b3bc7/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I4191224f95d211e6bfb79a463a4b3bc7/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I417cd394d92411d9a489ee624f1f6e1a/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I4a5927b6d99d11d983e7e9deff98dc6f/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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Acq. Co., 255 A.D.2d 200, 200 (1st Dep’t 1998); David Shaev Profit Sharing Acct. 

v. Cayne, 24 A.D.3d 154, 154 (1st Dep’t 2005); Sec. Police & Fire Pros. of Am. Ret. 

Fund v. Mack, 93 A.D.3d 562, 562-63 (1st Dep’t 2012); Siegel v. J.P. Morgan Chase 

& Co., 103 A.D.3d 598, 598-99 (1st Dep’t 2013); Cent. Laborers’ Pension Fund v. 

Blankfein, 111 A.D.3d 40, 45 n.8 (1st Dep’t 2013); Davis, 138 A.D.3d at 233-34; 

see also Greenspun v. Lindley, 36 N.Y.2d 473, 478 (1975); Davis, 30 N.Y.3d at 252-

53. 

B. The Trial Court Correctly Rejected Plaintiff’s Argument 

That §1319(a)(2) Displaced the Internal-Affairs Doctrine 

Applying this well-settled New York law, the trial court correctly rejected 

plaintiff’s argument that §1319 is a “choice-of-law statute” that “displaces the 

internal-affairs doctrine” for foreign derivative suits. (Br. 33, 39.) None of plaintiff’s 

arguments with respect to either the text of the statute, the purported legislative 

history, or case law merit overturning the trial court’s correct decision. 

1. §1319(a)(2) Is Not a Choice-of-Law Provision 

Nothing in §1319(a)(2)’s text or legislative history mandates the application 

of New York law. Section 1319 does not purport to dictate or limit what law applies 

to foreign shareholder derivative actions, nor is it expressly identified as a choice-

of-law provision. Instead, it provides only that “the following provisions, to the 

extent provided therein, shall apply to a foreign corporation doing business in this 

state, its directors, officers and shareholders,” including §626, BCL §1319(a)(2), 

https://1.next.westlaw.com/Document/I4a5927b6d99d11d983e7e9deff98dc6f/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Idb79cfdf94d111dab6b19d807577f4c3/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Idb79cfdf94d111dab6b19d807577f4c3/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Iff2f6f32742b11e1b71fa7764cbfcb47/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Iff2f6f32742b11e1b71fa7764cbfcb47/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ia96326bf81d911e280719c3f0e80bdd0/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ia96326bf81d911e280719c3f0e80bdd0/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I739e348a1f8b11e3a341ea44e5e1f25f/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I739e348a1f8b11e3a341ea44e5e1f25f/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I39e6c9afe6ab11e5a807ad48145ed9f1/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I69c56205d81011d9a489ee624f1f6e1a/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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which provides statutory authority for derivative suits. The absence of clear (or 

indeed any) textual indication that §1319 is a choice-of-law provision should end the 

inquiry. “Statutes that are expressly directed to choice of law . . . rather than the local 

law of another state, are comparatively few in number,” Restatement (Second) of 

Conflict of Laws §6 cmt. a (Am L. Inst. 1971), such that a “court will rarely find that 

a question of choice of law is explicitly covered by statute.” Id. §6 cmt. b. For 

example, an express “statutory choice-of-law provision” is one providing “the law 

of the jurisdiction” that applies to wills. Ministers & Missionaries Benefit Bd. v. 

Snow, 26 N.Y.3d 466, 470-71 (2015) (quoting N.Y. Est. Powers & Trusts Law §3-

5.1(b)(2)). 

Not surprisingly then, commentators have unanimously explained that “BCL 

§1319 . . . is not a conflict of laws rule and does not compel the application of New 

York domestic law. Rather, it is the statutory predicate allowing New York to follow 

its conflict of laws rules in determining the applicable law.” 3 Christopher M. Potash 

et al., White, New York Business Entities ¶B1319.01 (14th Ed. 2022); see also 14 

N.Y. Jur. 2d Business Relationships §3 n.5 (2018); 20 Carmody-Wait 2d §121:166 

(2022); New York Practice Series, Commercial Litigation in New York State Courts 

§15:7 (Robert L. Haig, ed.-in-chief, 5th ed. 2020). 

Plaintiff’s claim that §1319(a)(2) mandates the application of §626(a)’s 

standing requirements in place of foreign substantive standing requirements fares no 
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better. Section 626(a) sets forth the basis for subject-matter jurisdiction by New 

York courts over shareholder derivative actions and the minimum standing 

requirements for a shareholder to maintain that action in New York: “An action may 

be brought in the right of a domestic or foreign corporation to procure a judgment in 

its favor, by a holder of shares or of voting trust certificates of the corporation or of 

a beneficial interest in such shares or certificates.” BCL §626(a) (emphasis added). 

Nothing in §626(a) relates to choice-of-law issues or indicates that additional 

standing requirements beyond New York’s baseline standards are not applicable to 

foreign derivative suits. 

Finally, plaintiff’s argument that §1319 must be read as a choice-of-law 

provision because it has “no other purpose” (Br. 36-37) fails for two reasons. First, 

Article 13 has an independent purpose: it was designed to place all provisions of the 

BCL that impacted foreign corporations into one article. See Warren M. Anderson 

& Robert S. Lesher, The New Business Corporation Law – Part II, 33 N.Y. St. B.J. 

428, 432 (1961) (“A novel approach has been taken in [Article 13] in that all 

provisions of the new law controlling foreign corporations are assembled in this 

Article either in full or by express cross reference.”). Likewise, legislative history 

confirms that the purpose of §1319 was only to “enumerate[] the sections of the other 

provisions of this chapter which apply to foreign corporations generally and to 

domiciled foreign corporations.” Joint Legislative Committee to Study Revision of 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS626&originatingDoc=I73f01858d51011ec9f24ec7b211d8087&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=b54cee6ba40d4bfebe8d6813b6a0a633&contextData=(sc.Default)
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Corporation Laws, Explanatory Memorandum on Business Corporation Law 

(Mar. 13, 1961) (Addendum A, at 281.) In other words, §1319(a)(2) makes clear, in 

the article collecting all provisions that impact foreign corporations, that the grant of 

subject-matter jurisdiction in §626(a) may be extended to foreign corporations. 

Second, §1319(a)(2) imposes an important limitation on the jurisdiction over foreign 

derivative actions that is not contained in §626(a)—it only extends to corporations 

“doing business” in New York. (See infra §II.A.) 

2. Plaintiff’s “Legislative History” Does Not Demonstrate 

That §1319(a)(2) Is a Choice-of-Law Provision 

Although the Court’s inquiry could end with the text, so-called “legislative 

history” does not advance plaintiff’s claim that §§1319 and 626 supplant the 

internal-affairs doctrine. (Br. 27-31.) To begin, plaintiff mischaracterizes an 

“objection of the corporate establishment, represented by the State and New York 

City Bar Associations” (“Bar Report”) as “legislative history.” (Br. 29.) It is not. 

Moreover, plaintiff failed to include the cover letter submitting the Bar Report to the 

governor’s office that includes a handwritten notation stating “opposition later 

withdrawn.” (Addendum A, at 211.)2  

 
2 In any event, the Bar Report was not directed at the final statute. Indeed, another page of the Bar 

Report also omitted by plaintiff reveals that the authors intended to provide proposed revisions to 

the draft BCL. (Addendum A, at 213.) And the New York State Legislative Annual explains that 

the draft BCL was amended based on the “criticisms and suggestions set forth in the Bar Report.” 

(Id. at 297.) 
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In any event, the Bar Report does not advance plaintiff’s case. Although the 

Bar Report expressed a concern that a draft version of the BCL was “an attempt to 

regulate the internal affairs of foreign corporations,” there is no indication that its 

concern had anything to do with choice of law.3 As plaintiff recognizes (Br. 38), the 

internal-affairs doctrine was once considered a “jurisdictional” issue. Broida v. 

Bancroft, 103 A.D.2d 88, 90 (2d Dep’t 1984); see also Cohn v. Mishkoff-Costello 

Co., 256 N.Y. 102, 105 (1931). As a result, prior to the BCL’s enactment, New York 

courts would decline subject-matter jurisdiction over derivative actions brought on 

behalf of foreign corporations for fear of interfering with the internal affairs of the 

corporation. See Broida, 103 A.D.2d at 90. By expressly providing for jurisdiction 

over certain foreign derivative actions, §1319(a)(2) eliminated the jurisdictional 

conception of the internal-affairs doctrine still applied by some courts. See Adolph 

Meyer, Inc. v. Florists’ Tel. Delivery Ass’n, 36 Misc. 2d 566, 567 (Sup. Ct. Queens 

Cnty. 1962).4 

 
3 Tellingly, the Bar Report does not indicate which parts of §1319 were believed to be “an attempt 

to regulate the internal affairs of foreign corporations.” (Addendum A, at 245-46.) Plaintiff makes 

a passing reference to BCL §1317 when discussing the Bar Report (Br. 29 n.13), but that provision 

is irrelevant here. The Complaint is clear that this action is brought under §1319. (R773, ¶83.) Nor 

did plaintiff invoke §1317 in its briefing below. (R931.) Any attempt to rely on §1317 is therefore 

waived. See Copp v. Ramirez, 62 A.D.3d 23, 31 (1st Dep’t 2009). Regardless, §1319 does not 

contain any language similar to §1317(b), which provides “[a]ny liability . . . may be enforced in, 

and such relief granted by, the courts in this state, in the same manner as in the case of a domestic 

corporation.” BCL §1317(b). 

4 Bereft of textual support or actual legislative history, plaintiff mischaracterizes a series of articles 

to support its claim that §1319 should be considered a choice-of-law provision. (Br. 37-38.) None 
(cont’d) 
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3. Culligan Did Not Overturn Decades of Precedent 

Applying the Internal-Affairs Doctrine to Foreign 

Derivative Claims 

Plaintiff’s remaining argument that §1319 is a choice-of-law provision rests 

almost entirely on a misinterpretation of this Court’s decision in Culligan. According 

to plaintiff, Culligan overturned decades of settled precedent and expectations 

applying the internal-affairs doctrine in shareholder derivative actions brought on 

behalf of foreign corporations, and the trial court improperly declined to follow this 

purportedly binding precedent.5 (Br. 33-35.) But Culligan does not bear the weight 

plaintiff assigns it, and the trial court correctly reasoned that Culligan “did not 

purport to alter settled New York law on the application of the internal affairs 

doctrine.” (R46); Arison, 70 Misc. 3d at 245 n.3. 

 
of these articles address the choice of law to be applied to foreign derivative actions brought under 

§1319. For example, Professor DeMott noted that New York law may apply under Article 13 to 

“specified internal affairs questions,” such as “provisions granting inspection rights to 

shareholders,” but did not mention §1319. Deborah A. DeMott, Perspectives on Choice of Law for 

Corporate Internal Affairs, 48 Law & Contemp. Probs. 161, 164 & n.17-24 (1985). Likewise, as 

Professor Kessler noted, the BCL “attempt[ed]” to “subject[] foreign corporations to the same 

standards as local corporations” “to some extent” “in a number of areas.” Robert A. Kessler, The 

New York Business Corporation Law, 36 St. John’s L. Rev. 1, 107 n.418 (1961). But nowhere does 

the article suggest that §1319 is one of those areas. Finally, although plaintiff asserts that Professor 

Stevens’ article indicates that objections to the application of New York regulations to foreign 

corporations were “[c]ast[] aside,” (Br. 31), in fact, the article states that “[t]he new law has been 

drafted with the acceptance of the[] distinctions” between the reasons for and against applying 

New York law to foreign corporations. Robert S. Stevens, New York Business Corporation Law of 

1961, 47 Cornell L.Q. 141, 172-73 (1962). 

5 Plaintiff also argued below that Culligan separately held that the internal-affairs doctrine applies 

only to current officers and directors, not former officers and directors like many of the defendants 

here. (R23-24.) Like the trial court (R47), this Court has rejected that interpretation. See Eccles v. 

Shamrock Cap. Advisors, LLC, 209 A.D.3d 486, 487-88 (1st Dep’t 2022). 
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Critically, as the trial court and Arison recognized, “[p]laintiff’s argument ‘is 

contrary to decades of controlling appellate precedent.’” Arison, 70 Misc. 3d at 244-

245 (citation omitted); (R47). This precedent has continued unabated since Culligan. 

In Davis (decided two years after Culligan), this Court applied the internal-affairs 

doctrine and held that derivative claims brought on behalf of a Cayman nominal-

defendant were correctly dismissed under Cayman law.6 138 A.D.3d at 233-34, 238-

39. The Court of Appeals too applied the internal-affairs doctrine, reversing only 

because it concluded that the Cayman rule at issue was procedural—not because the 

internal-affairs doctrine was inapplicable. See Davis, 30 N.Y.3d at 250. Similarly, 

in In re Renren, Inc., 192 A.D.3d 539, 539 (1st Dep’t 2021), this Court affirmed the 

application of Cayman law under the internal-affairs doctrine.7 

 
6 Plaintiff cannot distinguish Davis, but speculates that the parties “agreed that the internal-affairs 

doctrine applied,” and disputed only whether the applicable Cayman rule was substantive or 

procedural. (Br. 49 n.17.) There is no basis to believe that binding recent precedent escaped the 

attention of both this Court and the well-counseled parties before it. 

7 Plaintiff relies on German-American Coffee Co. v. Diehl, 216 N.Y. 57 (1915) to argue that 

corporations doing business in New York consent to the application of New York law (Br. 32), 

but that case is inapposite. In Diehl, the Court of Appeals applied New York law because the 

statutory provision at issue provided that “officers, directors and stockholders of a foreign stock 

corporation transacting business in this state . . . shall be liable under the provisions of this chapter, 

in the same manner and to the same extent as the officers, directors and stockholders of a domestic 

corporation.” Id. at 62 (emphasis added). Thus, the Legislature’s reference to liability “under the 

provisions of this chapter” was express choice-of-law language mandating the application of New 

York law rather than the “laws of [the corporation’s] domicile.” Id. As discussed above, §1319 

contains no such language, and New York courts have consistently applied the internal-affairs 

doctrine to actions brought pursuant to §1319 in the 60 years since its enactment. 
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The continued application of the internal-affairs doctrine after Culligan is 

hardly surprising because, just ten days prior, this Court applied the internal-affairs 

doctrine in a foreign derivative action. Lerner, 119 A.D.3d at 127-28. As the trial 

court recognized, if this Court wanted Culligan to change that clear, recent 

precedent, it “most assuredly would have stated just that and why.” (R47.) Indeed, 

where this Court intends to “depart from settled principle,” it does so “explicitly” 

and “not on the basis of a one-paragraph memorandum opinion that does not cite or 

discuss the relevant precedent let alone express an intent to overrule it.” Orozco v. 

City of N.Y., 200 A.D.3d 559, 562 (1st Dep’t 2021). Thus, in the nine years since 

Culligan, courts have unanimously rejected the argument that Culligan displaced the 

internal-affairs doctrine.8 See Arison, 70 Misc. 3d at 244-45 & n.3 (Culligan 

“concerned the regulation of conduct within New York and did not purport to alter 

settled New York law on the application of the internal affairs doctrine in breach of 

 
8 Pre-Culligan courts reached the same conclusion regarding plaintiff’s choice-of-law argument. 

For example, in Levin v. Kozlowski, 45 A.D.3d 387 (1st Dep’t 2007), the plaintiff argued that 

“BCL §§ 626 and 1319 directly contradict the proposition . . . that the right of shareholder of a 

foreign corporation doing business in New York to bring a derivative action is exclusively 

governed by the law of the foreign jurisdiction.” Brief for Plaintiffs-Appellants, Levin v. 

Kozlowski, 45 A.D.3d 387 (1st Dep’t 2007), 2006 WL 6153885, at *26. Although this Court 

resolved the appeal on other grounds, it expressly noted that “[w]ere we to reach the merits of the 

issue of which jurisdiction’s law should be applied, we would hold that the law of Bermuda, where 

Tyco was incorporated, is applicable since the question of corporate governance is at issue.” Levin, 

45 A.D.3d at 388; see also Potter v. Arrington, 11 Misc. 3d 962, 966 (Sup. Ct. Monroe Cnty. 2006) 

(Section 1319 “is not a conflict of laws rule and does not compel the application of New York law; 

rather it must be viewed as the statutory predicate allowing New York to follow its conflict rules 

in determining the applicable law.”). 
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fiduciary duty actions”); Stephen Blau MD Money Purchase Pension Plan Tr. v. 

Dimon, No. 650654/2014, 2015 N.Y. Slip Op. 32909(U), at *8 n.1 (Sup. Ct. N.Y. 

Cnty. May 6, 2015) (“The court finds nothing in Culligan . . . that would suggest the 

court not follow Lerner. If the court in Culligan wanted to change the clear 

precedents from Hart to Lerner, it most assuredly would have said just that, and 

why.”); David Shaev Profit Sharing Plan v. Bank of Am. Corp., No. 652580/11, 2014 

N.Y. Slip Op. 33986(U), at *6-8 (Sup. Ct. N.Y. Cnty. Dec. 29, 2014). 

Nor does this Court need to overrule Culligan to reject plaintiff’s argument. 

Culligan concerned a narrow exception (that does not apply here) to the internal-

affairs doctrine left open by the Court of Appeals, as the trial court correctly 

concluded. (R47.) In Greenspun, the Court of Appeals “le[ft] open what law [New 

York courts] might apply were there proof from which it could properly be found” 

that the nominal-defendant was “so ‘present’ in [New York] as perhaps to call for 

the application of New York law.” 36 N.Y.2d at 477-78. The nominal defendant in 

Culligan satisfied this limited exception because that Bermuda-incorporated 

“foreign corporation” conducted all of its business in New York and all of its owners 

and directors lived and worked in New York. Brief for Plaintiffs-Appellants, 
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Culligan, 118 A.D.3d 422, 2013 WL 9743995, at *18-19. By contrast, Barclays PLC 

does not fit within the Greenspun exception.9 (R719-20, ¶13.) 

4. The Trial Court Correctly Relied on the On-Point 

and Persuasive Analysis in Arison and Winters 

Finally, plaintiff’s argument that Arison and Winters were either incorrectly 

decided or inapplicable is unpersuasive. Plaintiff claims that Arison ignored settled 

rules of statutory construction and disregarded §1319’s text in determining that 

§1319 is a “mere statutory predicate to jurisdiction” over foreign derivative suits, 

but does not require application of New York law in such cases. (Br. 36.) For all the 

reasons discussed above, plaintiff’s reliance on the text of §1319 (and its other 

arguments) are unavailing. (Supra §I.B.)10 

Plaintiff is also wrong to assert that Winters is inapposite because the plaintiff 

in that case “did not assert that §626(a)’s share-ownership requirement governed 

 
9 Norlin Corp. v. Rooney, Pace Inc., 744 F.2d 255 (2d Cir. 1984)—the only other authority cited 

by plaintiff—is similarly distinguishable. The Second Circuit expressly relied on Greenspun in 

holding that a New York court would likely not apply the internal-affairs doctrine to claims 

involving a Panamanian corporation that had “no significant operations in that country” but 

significant presence in New York. 744 F.2d at 259, 263-64. No federal court has since relied on 

§1319 to reject the application of the internal-affairs doctrine to foreign derivative actions. See 

Locals 302 & 612 of Int’l Union of Operating Eng’rs – Emps. Constr. Indus. Ret. Tr. v. Blanchard, 

No. 04-cv-5954, 2005 WL 2063852, at *4 & n.2 (S.D.N.Y. Aug. 25, 2005); Hbouss v. Coca-Cola 

Enters., Inc., 05-cv-7965, 2006 WL 2285598, at *4 n.2 (S.D.N.Y. Aug. 9, 2006); Seidl v. Am. 

Century Cos., Inc., 713 F. Supp. 2d 249, 255 (S.D.N.Y. 2010); cf. McDermott Inc. v. Lewis, 531 

A.2d 206, 214 (Del. 1987) (rejecting Norlin). 

10 And as discussed below, Arison correctly concluded that, under English law, membership is a 

substantive requirement of the Companies Act. (Infra §I.C.1(b).) 
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standing to sue,” “[n]or did the trial court rule on whether §1319 made §626 

applicable.” (Br. 35.) Plaintiff ignores that the Winters court determined that the 

internal-affairs doctrine dictates that English substantive law governed the merits of 

a derivative suit brought in New York on behalf of an English corporation (R1248), 

and that English common law governs a plaintiff’s standing to maintain derivative 

claims on behalf of an English corporation in a New York court. (R1249-50.)11 

For all these reasons, the trial court correctly applied the well-established 

internal-affairs doctrine to determine that the law of incorporation—here, English 

law—controls substantive prerequisites to a shareholder derivative claim. 

C. The Trial Court Correctly Held That Plaintiff’s Claims Are 

Barred by the Substantive Standing Requirements of English 

Law  

Applying substantive English law, the trial court correctly held that plaintiff 

lacks standing to maintain its derivative claims under either the Companies Act or 

English common law. (Supra p. 10 (citing R44-45).) Consistent with the holding of 

Arison and the unrebutted Moore Affirmations, the trial court held that the 

membership requirement of the Companies Act is a substantive requirement, not 

merely a procedural hurdle. (R45.) Having determined that the membership 

requirement applies, the trial court properly relied on plaintiff's counsel’s admission 

 
11 Plaintiff also claims the issues on appeal in Winters “have nothing to do with the present issue 

on appeal before this Court.” (Br. 35 n.15.) Plaintiff’s omission of the fact that the plaintiff in 

Winters did not challenge or appeal the application of the internal-affairs doctrine is more notable. 
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in its opposition briefing, together with the Ellwood Affirmation, to conclude that 

plaintiff was indisputably not a member of Barclays PLC. (Supra p. 10 (citing R44-

45).) Moreover, consistent with Winters and again with the unrebutted Moore 

Affirmations, the trial court correctly held that to the extent English common law 

applies, plaintiff also lacked standing. (R46.) Not only have plaintiff’s arguments 

challenging these well-reasoned conclusions been waived, but they also lack merit. 

1. Plaintiff’s Belated Argument That the Membership 

Requirement Is Procedural, Rather Than 

Substantive, Fails 

This Court need not pause long over plaintiff’s argument that the membership 

requirement is a mere procedural rule. (Br. 48-52.) Plaintiff failed to raise this 

argument below (thus waiving it) and, in fact, conceded the substantive nature of the 

membership requirement in the Complaint. But even had plaintiff properly preserved 

this argument, the membership requirement is substantive, not procedural. 

(a) Plaintiff Waived Any Argument That the 

Membership Requirement Is Not Substantive  

Plaintiff has waived any argument that the Companies Act’s membership 

requirement is procedural rather than substantive. In opposing defendants’ motion 

to dismiss, which expressly argued that the membership requirement was substantive 

under both the Companies Act and English common law, plaintiff argued only that 

§1319 displaced the internal-affairs doctrine (R941), and did not assert that the 

membership requirement is a procedural rule. The only “procedural requirement” 
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plaintiff mentioned was the Companies Act’s requirement “to seek judicial 

permission from a court in England.” (R941.) Accordingly, plaintiff’s new argument 

“is improperly raised for the first time on appeal, and thus not preserved for review.” 

Pirraglia v. CCC Realty NY Corp., 35 A.D.3d 234, 235 (1st Dep’t 2006); Shih-

Hsieh, 141 A.D.2d at 276 (“Nor, obviously, may a party argue on appeal a theory 

never presented to the court of original jurisdiction.”). 

(b) The Companies Act’s Membership Requirement Is 

Substantive  

In any event, plaintiff’s unpreserved argument is meritless. Notably, it is 

contradicted by the Complaint itself, which expressly admitted that the Companies 

Act’s membership provision is substantive. (R776-78, ¶91 (“Section 260 Derivative 

Claims,” which states that the chapter “applies to proceedings in England and Wales 

or Northern Ireland by a member of the company,” is one of the “substantive 

provisions of that Act” that “apply to this litigation.” (emphasis added).) See Srivatsa 

v. Rosetta Holdings LLC, Nos. 2021-04106, 2021-04107, 2023 WL 1974437, at *1 

(1st Dep’t Feb. 14, 2023) (plaintiff’s assertion made in opposing motion to dismiss 

that “d[id] not appear in the complaint and contradict[ed] plaintiff’s allegation 

therein” was “unavailing”). 

Moreover, under the three-factor test articulated by the Court of Appeals in 

Davis, and as the Arison court concluded, the membership requirement is 

substantive. See Arison, 70 Misc. 3d at 248. (R44-45.) Under the first Davis factor, 
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which looks to the plain language of the rule, “the statutory text of the Companies 

Act does not support the conclusion that the membership requirement is merely a 

procedural rule limited to proceedings in U.K. courts.” Arison, 70 Misc. 3d at 250; 

see also CBF Indústria de Gusa S/A. v. AMCI Holdings, Inc., No. 13-cv-2581, 2023 

WL 185493, at *23 (S.D.N.Y. Jan. 13, 2023) (noting the “well-reasoned” Arison 

analysis distinguishing the substantive Companies Act membership requirement 

from Cayman procedural requirements).12 

Plaintiff argues that, because the preamble to Chapter 1 of the Companies Act 

provides that it “applies to proceedings in England and Wales or Northern Ireland,” 

Chapter 1’s rules are forum-specific “procedural rules and are thus inapplicable to 

shareholder derivative actions brought in courts outside England.” (Br. 50.) But even 

plaintiff’s Complaint expressly relies on part of Chapter 1, §260(3), as a substantive 

basis for its claims. (R776-78, ¶91.) Nor does the language seized on by plaintiff 

provide support for concluding that Chapter 1 is intended to be a forum-specific 

procedural rule. Instead, as Arison explained (consistent with the expert testimony 

of Mr. Moore), the preamble is intended to distinguish Part 11, Chapter 1, which 

 
12 The unrebutted Moore Affirmation also demonstrates that English law views the membership 

requirement “[a]s a matter of substantive English company law.” (R85, ¶8(b).) Not only is a 

foreign jurisdiction’s designation of the rule as procedural or substantive “instructive,” Davis, 30 

N.Y.3d at 252, but plaintiff’s president and counsel have argued to this Court that foreign law’s 

designation of a rule as substantive or procedural should be dispositive, Brief for Plaintiffs-

Appellants at 44, Haussmann v. Baumann, Nos. 2022-02491, 2022-04806 (1st Dep’t Jan. 30, 

2023), NYSCEF No. 13. 
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applies to proceedings in England and Wales or Northern Ireland, from Chapter 2, 

which applies to proceedings in Scotland. Thus, it makes no sense to conclude that 

the entire Chapter 1 set forth forum-specific procedural rules based on the preamble 

because parts of Chapter 1 are undoubtedly substantive, as the Complaint itself 

recognizes. Arison, 70 Misc. 3d at 248.  

Plaintiff’s attempt to analogize the membership requirement of the Companies 

Act to the judicial permission requirements of Cayman Rule 12A, which the Court 

of Appeals analyzed in Davis (Br. 51), is unavailing. In Davis, the Court of Appeals 

found that the judicial permission requirement of Rule 12A was procedural, in part, 

because it invoked “procedures . . . specific to Cayman Islands litigation”—it 

expressly pertained to derivative actions “begun by writ” and was triggered when 

the defendant had “given notice of intention to defend.” 30 N.Y.3d at 253-54. Unlike 

Rule 12A, which is “steeped in the idiosyncrasies of Cayman Islands procedure,” 

Arison, 70 Misc. 3d 234 at 249, the Companies Act’s membership requirement 

contains no language invoking unique procedures like the Cayman “writ” 

requirement or the “specified form” under Cayman procedure, Davis, 30 N.Y.3d at 

253. Moreover, Davis also emphasized that Rule 12A did not “specifically apply to 

actions involving Cayman-incorporated companies” and therefore the plain 

language suggested that the rule served as “a gatekeeping function, but only as to 

derivative actions brought in the Cayman Islands.” Id. at 254. In contrast, the text of 
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the membership requirement in the Companies Act expressly requires the purported 

plaintiff be a member of “a company formed and registered in the United Kingdom 

under this Act.” (R91, ¶30.)13 

Nor can the Second Department’s decision in Mason-Mahon v. Flint, 166 

A.D.3d 754 (2d Dep’t 2018), help plaintiff’s case. The Second Department’s holding 

was limited to the judicial permission requirement set forth in §261(1), which is not 

at issue here. And, as the Arison court reasoned, unlike the judicial permission 

requirement, the “requirement that the derivative plaintiff be a ‘member’ is not tied 

to unique procedural trappings of foreign courts.” Arison, 70 Misc. 3d at 250. 

With respect to the remaining Davis factors, there is no dispute that the 

membership requirement is substantive. Tellingly, plaintiff does not even address 

these factors. Under the second Davis factor, which considers whether the foreign 

statute concerns a right or remedy, the “real inquiry must be directed to the question 

whether [the plaintiff’s] right to bring this action involves no more than compliance 

 
13 Plaintiff’s observation that the judicial permission rule of the Companies Act uses “terms 

specific to the practices of English courts” (Br. 51), does not save its claim. As a threshold point, 

defendants have not challenged the procedural nature of the judicial permission rule for purposes 

of their motion and this appeal. In any event, if language requiring permission to proceed 

automatically makes a requirement procedural, the Court of Appeals would have relied only on 

the language of Rule 12A requiring that “the plaintiff must apply to the Court for leave to continue 

the action” rather than detailing and relying upon the various idiosyncrasies of Cayman procedures 

invoked by the rule. Davis, 30 N.Y.3d at 251. Indeed, the Court of Appeals has found judicial 

permission requirements of certain countries’ statutes, including those of the British Virgin Islands 

and Canada, to be substantive. Id. at 254-55. 
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with procedural requirements extraneous to the substance of their claim, or whether 

it concerns the very nature and quality of their substantive right, powers and 

privileges as stockholders.” Arison, 70 Misc. 3d at 251 (citation omitted). Under 

English law, only a member has the right to bring a derivative action. (R91, ¶32.) 

That is, the membership requirement has the effect of “preventing what might 

otherwise have been a cause of action from ever arising” and thus is substantive. 

Tanges v. Heidelberg N.A., Inc., 93 N.Y.2d 48, 55-56 (1999); Arison, 70 Misc. 3d at 

252 (“The membership requirement in the Companies Act shapes the substantive 

rights of stakeholders to sue derivatively on behalf of English corporations.”).  

Similarly, the third factor articulated in Davis, which examines policy 

considerations, also supports the substantive nature of the membership requirement 

because that requirement, for example, “discourages forum shopping by 

acknowledging the Companies Act’s uniform standard for derivative actions brought 

on behalf of English companies, wherever they are brought.” Arison, 70 Misc. 3d at 

253. Again, plaintiff fails to present any argument on this factor. Accordingly, 

plaintiff must meet the membership requirement to have standing under the 

Companies Act to bring this case. 
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2. Based on Plaintiff’s Admission and the Evidence, the 

Trial Court Correctly Determined That Plaintiff Was 

Not a Member of Barclays PLC 

Justice Reed correctly determined that it is beyond dispute that plaintiff is not 

a member of Barclays PLC. (R44-45.) Plaintiff does not challenge that, to qualify as 

a “member,” plaintiff must be the legal owner of shares of the company and have its 

name “entered in its register of members.” (R91, ¶31; accord R1140-42, ¶¶8-14.) 

Plainly, the Complaint fails to satisfy this second requirement, as plaintiff’s only 

allegation with respect to membership is the statement that its common shares 

(purportedly converted from ADRs in 2020) are “registered with Barclays and 

[plaintiff] is hence a ‘member of the company.’” (R750, ¶30.) This conclusory 

statement conspicuously fails to allege that plaintiff’s name appears on the share 

register and thus fails plaintiff’s burden, even at the pleading stage. See Mamoon v. 

Dot Net Inc., 135 A.D.3d 656, 658 (1st Dep’t 2016) (“bare legal conclusions” are 

not presumed to be true); Heritage Partners, LLC v. Stroock & Stroock & Lavan 

LLP, 133 A.D.3d 428, 428 (1st Dep’t 2015) (“unsupported factual allegations, 

speculation and conclusory statements” are insufficient). This omission is no 

surprise because a binding admission by plaintiff’s counsel and the Ellwood 

Affirmation conclusively demonstrate that plaintiff is not a member. (R939-940; 

R719, ¶11.) 
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(a) The Trial Court Correctly Relied on Plaintiff’s 

Binding Admission That It Was Not a Member of 

Barclays PLC  

Plaintiff’s conclusory allegation that it is “a member of the company” is 

insufficient to plead standing in the face of plaintiff’s own contradictory admission 

to the contrary. See Wilson v. Tully, 243 A.D.2d 229, 234 (1st Dep’t 1998). When 

faced with evidence that plaintiff did not appear on the register, plaintiff tellingly 

did not attempt to amend this allegation or submit competing evidence. Instead, 

plaintiff admitted that it “could become a ‘member,’ but it would be time-consuming 

to achieve and cumbersome once achieved.” (R939-R940 n.9 (emphasis in 

original).)14 The trial court properly relied on this binding admission. See Pok Rye 

Kim v. Mars Cup Co., 102 A.D.2d 812, 812 (2d Dep’t 1984).15 

Plaintiff’s attempt to avoid this result by claiming that, at oral argument, 

“counsel reminded the lower court that Plaintiff made no such admission” (Br. 55) 

falls short. Counsel cannot disavow its own submission filed with the trial court, and 

“it is irrelevant that the admissions were made in part by counsel on behalf” of 

 
14 Plaintiff made other admissions confirming this fact. (See R939 (“The issue arises because 

Plaintiff, like virtually all American retail investors, holds its shares through a nominee, not 

directly in its own name.”) (emphasis added).) 

15 “A formal judicial admission is an act of a party done in the course of a judicial proceeding, 

which dispenses with the production of evidence by conceding, for the purposes of the litigation, 

the truth of a fact alleged by the adversary.” People v. Brown, 98 N.Y.2d 226, 232 n.2 (2002). To 

the extent plaintiff argues that counsel’s statements in the opposition constituted only an informal 

judicial admission, it is still “evidence of the fact” that plaintiff is not a member of Barclays PLC 

on which the trial court was entitled to rely. Id. 
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plaintiff or “that they were contained in affidavits or briefs.” See In re Liquidation 

of Union Indem. Ins. Co. of N.Y., 89 N.Y.2d 94, 103 (1996). Because plaintiff’s 

formal judicial admission in response to defendants’ motion is binding, the Order 

can be affirmed on this basis alone. 

(b) The Trial Court Correctly Relied on the Ellwood 

Affirmation, Which Plaintiff Failed to Challenge 

and Established That Plaintiff Was Not a Member 

of Barclays PLC  

As further confirmation of plaintiff’s nonmember status, the trial court 

correctly relied on the Ellwood Affirmation demonstrating that plaintiff was not “a 

registered, legal owner of Barclays PLC shares.” (R719, ¶11.) Plaintiff argues that 

(1) the trial court was “precluded from considering Ellwood’s affirmation” on a 

CPLR 3211(a)(7) motion and the Ellwood Affirmation was not “documentary 

evidence” permitted by CPLR 3211(a)(1); and (2) the Ellwood Affirmation was 

inadmissible hearsay. (Br. 53-54.) These arguments are untimely and therefore 

waived. Plaintiff elected not to raise them on three separate occasions: its opposition 

to the motion to dismiss, its (rejected) sur-reply, and at oral argument.16 See Bosco 

Credit V Tr. Series 2012-1 v. Johnson, 177 A.D.3d 561, 562 (1st Dep’t 2019) 

(“Defendants waived this argument by failing to raise it in their opposition to 

 
16 Plaintiff argued at oral argument, for the first time, that plaintiff’s membership status should be 

a matter for discovery (R26), but even then failed to argue that the Ellwood Affirmation should 

not be considered. (R26-27.) 
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plaintiff’s motion for summary judgment, in their reply in further support of their 

cross motion and opposition to plaintiff’s motion, or during oral argument on the 

motions.”); Guevara-Ayala v. Trump Palace/Parc LLC, 205 A.D.3d 450, 451 (1st 

Dep’t 2022) (“[T]he parties to the contract waived any hearsay objection by failing 

to raise any in their respective motion papers.”); Nurlybayev v. SmileDirectClub, 

Inc., 205 A.D.3d 455, 457 (1st Dep’t 2022) (argument raised for the first time on an 

appeal from the dismissal of a complaint was unpreserved). 

This Court’s inquiry can end here, but plaintiff’s arguments are also without 

merit. To start, plaintiff’s “contention that this Court is limited to the pleadings, 

when reviewing a motion to dismiss pursuant to CPLR 3211(a)(7), is not a 

completely accurate statement of the law.” Basis Yield Alpha Fund (Master) v. 

Goldman Sachs Grp., Inc., 115 A.D.3d 128, 134 (1st Dep’t 2014). A motion under 

CPLR 3211(a)(7) “may be used to dispose of an action in which the plaintiff 

identified a cognizable cause of action but failed to assert a material allegation 

necessary to support the cause of action.” Id. In those circumstances, “the Court of 

Appeals has made clear that a defendant can submit evidence in support of the 

motion attacking a well-pleaded cognizable claim.” Id. (citations omitted). 

Because membership is a legal prerequisite to plaintiff’s claims under English 

law, on a motion under CPLR 3211(a)(7), the trial court may consider evidence that 

shows plaintiff’s “claim[s are] flatly rejected by the documentary evidence.” Id. at 
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135. And even if plaintiff is correct that an affirmation is “not ‘documentary 

evidence’ within the meaning of CPLR 3211(a)(1)” (Br. 54), under CPLR 

3211(a)(7), affidavits can be considered to “conclusively establish that plaintiff has 

no cause of action.” Allen v. Gordon, 86 A.D.2d 514, 515 (1st Dep’t 1982), aff’d, 56 

N.Y.2d 780. Here, the Ellwood Affirmation does exactly that: it shows that plaintiff 

is not listed on the share register, and thus is not a member. Plaintiff did not submit 

any rebuttal evidence for the simple reason that it cannot refute this fact. 

Plaintiff’s hearsay argument is similarly unavailing. Plaintiff erroneously 

asserts that the Ellwood Affirmation is based on hearsay “statements” and not a 

review of the “share register.” (Br. 53.) Plaintiff’s error seems to stem from its 

assumption that Equiniti made “statements” to Ellwood upon which she relied. 

Plaintiff ignores that Equiniti, as the registrar, maintains the Barclays PLC share 

register. As such, Ellwood’s Affirmation, “submitted based upon documentary 

evidence[,] was sufficient to comply with the requirement that . . . an affidavit [be] 

from a person having personal knowledge.” First Interstate Credit All., Inc. v. Sokol, 

179 A.D.2d 583, 584 (1st Dep’t 1992); see also Comptroller v. Gards Realty Corp., 

68 A.D.2d 186, 188-89 (2d Dep’t. 1979).17 

 
17 Moreover, any purported uncertainty over the extent of Ellwood’s personal knowledge stems 

from plaintiff’s choice to not raise these issues with the trial court. See DiLeo v. Blumberg, 250 

A.D.2d 364, 366 (1st Dep’t 1998) (waiver of a challenge to the admissibility of an affidavit that 

could have been cured had it been raised below cannot be excused); U.S. Bank Nat’l Ass’n v. 

Brown, 186 A.D.3d 1038, 1040 (4th Dep’t 2020). 
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Finally, plaintiff’s transparent attempt to create a dispute of fact falls short. 

Plaintiff argues that the Ellwood Affirmation, at most, raised a disputed issue of fact 

because a verified complaint “may be utilized as an affidavit.” CPLR 105(u). But 

“[a] verified pleading will be of no value as an affidavit when the circumstances 

require evidentiary detail and the pleading is phrased in conclusory terms.” CPLR 

105 (2013 Supp. Practice Commentary) (citing Bethlehem Steel Corp. v. Solow, 51 

N.Y.2d 870, 872 (1980)); see also Celnick v. Freitag, 242 A.D.2d 436, 437 (1st 

Dep’t 1997). Here, plaintiff’s only allegation with respect to membership—

information presumably within plaintiff’s control—is a bare conclusory statement 

that conspicuously failed to allege that its name appears on the share register, and 

plaintiff failed to provide any evidentiary detail either in the Complaint or in 

response to the Ellwood Affirmation. Indeed, when pressed by the trial court, 

plaintiff could point to nothing else. (See R26-28.) Accordingly, as the trial court 

correctly determined, “despite the conclusory statement in the complaint, it is 

apparent that the Plaintiff is not a registered member.” (R45.) 

In sum, dismissal is appropriate under CPLR 3211(a)(7) “[w]hen evidentiary 

material is considered” and shows that there is “no significant dispute . . . that a 

material fact as claimed by the pleader to be one is not a fact at all.” Guggenheimer 

v. Ginzburg, 43 N.Y.2d 268, 275 (1977). Based on plaintiff’s insufficient pleading, 

its subsequent admission that it was not a member of Barclays PLC, and the Ellwood 
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Affirmation, Justice Reed correctly held that plaintiff’s membership in Barclays 

PLC was not in dispute. Because the membership requirement is a substantive aspect 

of English law governing under the internal-affairs doctrine, this Court should affirm 

the dismissal of the Complaint based on plaintiff’s lack of standing. 

3. If English Common Law Applies, Plaintiff Still Lacks 

Standing 

Even if the Companies Act had not applied, plaintiff could not bring its claims 

under English common law for two reasons. First, membership is a substantive 

requirement not only for derivative claims brought under the Companies Act, but 

also for the narrow circumstances in which derivative claims are permitted under 

English common law. (R91, ¶32 (“[T]he exceptions to the rule in Foss v. Harbottle 

confer limited rights on members of the company, not on any other person.”); 

R1140-42, ¶¶6-14). Plaintiff has never challenged this fundamental principle. Thus, 

even under English common law, plaintiff does not have standing because it is not a 

registered member. (Id.)  

Second, English common law generally does not permit derivative claims, 

and, as the trial court correctly determined, plaintiff cannot satisfy any of the narrow 

exceptions articulated in Foss v. Harbottle that would permit such a claim where the 

conduct: (1) infringed on the shareholder’s personal rights; (2) would require a 

special majority to ratify; (3) was a “fraud-on-the-minority”; or (4) was ultra vires. 
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Here, plaintiff cannot satisfy any of these exceptions and does not challenge this 

ruling on appeal.  

Notably, the Winters court held that where the shareholder derivative plaintiff 

asserting claims on behalf of U.K.-incorporated company brought suit in New York 

rather than in England or Wales, it was proceeding outside the Companies Act. 

(R1249-50.) Accordingly, the plaintiff was required to satisfy one of the exceptions 

to the prohibition against derivative claims under English common law. (Id.) The 

Arison court also recognized that “a case can be made that Section 260(2) . . . 

requires that derivative actions on behalf of English companies can only be brought 

in U.K. courts.” 70 Misc. 3d at 250 n.8 (relying on the testimony of Mr. Moore). 

Because plaintiff was not a member of Barclays PLC—which doomed its claims 

under either the Companies Act or common law—the trial court did not need to 

address common law exceptions. But even if the trial court had erred on the question 

of membership, plaintiff’s clear failure to plead any of the common law exceptions 

compels dismissal. 

II. DISMISSAL OF THE COMPLAINT IN ITS ENTIRETY CAN BE 

AFFIRMED ON ALTERNATIVE GROUNDS 

Because plaintiff lacked standing to maintain this derivative action, the trial 

court did not reach the other dispositive shortcomings of the Complaint. Even if this 

Court were to disagree on standing, however, it “can affirm on alternative bases 

argued to, but not reached by, the motion court.” Chanin v. Machcinski, 139 A.D.3d 

https://1.next.westlaw.com/Document/I76c419f00fe611eb90dbaa00936948ad/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://www.legislation.gov.uk/ukpga/2006/46/section/260
https://1.next.westlaw.com/Document/I76c419f00fe611eb90dbaa00936948ad/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I1ff2a1e2183b11e6b86bd602cb8781fa/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)


 

 37 

490, 491 (1st Dep’t 2016). Here, numerous independent, alternative grounds would 

support dismissal. 

A. This Court Lacks Subject-Matter Jurisdiction under §1319 

Plaintiff failed to plead that Barclays PLC is “a foreign corporation doing 

business” in New York as required by §1319 and instead relied on a less exacting—

and inapplicable—purposeful availment standard. Plaintiff cannot satisfy either 

standard, and the Complaint can be dismissed on this basis alone. 

1. The Heightened “Doing Business” Standard Applies to 

§1319(a)(2) 

Plaintiff cannot meet its burden of overcoming the presumption that Barclays 

PLC is “doing business” in the U.K.—“where [it is] incorporated”—“and not in New 

York.” Nick v. Greenfield, 299 A.D.2d 172, 173 (1st Dep’t 2002). New York has 

employed two alternative standards to determine whether a corporation’s activities 

in New York overcome this presumption: When a particular statute applying the 

“doing business” standard infringes on Congress’s constitutional power to regulate 

interstate commerce and therefore implicates the Commerce Clause, the burden of 

overcoming the presumption is higher. See Beltone Elecs. Corp. v. Selbst, 58 A.D.2d 

560, 560 (1st Dep’t 1977). Under that standard, a foreign corporation is only “doing 

business in New York” if there is “evidence of systematic and regular activity” in 

New York. Cadle Co. II, Inc. v. Klar, 278 A.D.2d 40, 40 (1st Dep’t 2000). 

Alternatively, when there are no Commerce Clause concerns, courts have applied a 
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less stringent standard that “is met if a New York court could exercise general 

jurisdiction over a foreign corporation consistent with the Due Process Clause.” 

AirTran N.Y., LLC v. Midwest Air Grp., Inc., 46 A.D.3d 208, 214 (1st Dep’t 2007).  

Here, ample authority demonstrates that §1319, which allows New York 

courts to exercise subject-matter jurisdiction over derivative suits relating to foreign 

corporations that do business in New York, implicates Commerce Clause concerns 

and therefore triggers the heightened doing-business standard. See Blau, 2015 N.Y. 

Slip Op. 32909(U), at *12 (§1319 implicates the Commerce Clause, under which “a 

state ‘has no interest in regulating the internal affairs of foreign corporations’”). 

Indeed, as the United States Supreme Court has explained, the “free market system 

depends at its core upon the fact that a corporation—except in the rarest situations—

is organized under, and governed by, the law of a single jurisdiction, traditionally 

the corporate law of the State of its incorporation.” CTS Corp. v. Dynamics Corp. of 

Am., 481 U.S. 69, 90 (1987). By definition, a derivative action allows a stockholder 

“to step into the corporation’s shoes,” Cohen v. Beneficial Indus. Loan Corp., 337 

U.S. 541, 548 (1949), and assert a “claim of the corporation against directors or third 

parties,” Ross v. Bernhard, 396 U.S. 531, 538 (1970). Thus, this “extraterritorial 

effect” of exercising jurisdiction over foreign derivative actions through §1319 

implicates “interstate commerce.” Edgar, 457 U.S. at 642. 
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Applying the heightened doing-business standard to §1319 is consistent with 

AirTran, which plaintiff misinterprets. In AirTran, this Court found that §1315—

which allows a shareholder to request a list of shareholders but does not 

substantively affect the corporation’s rights—did “not burden commerce, much less 

impermissibly burden it” nor did it “subject[] foreign corporations to inconsistent 

regulation of their internal affairs.” 46 A.D.3d at 217 (citing Sadler v. NCR Corp., 

928 F.2d 48, 53-54 (2d Cir. 1991)); see also McDermott, 531 A.2d at 216-17 

(explaining the “serious constitutional proportions” of the internal-affairs doctrine). 

Here, by contrast, §1319 implicates interstate commerce because it relates to the 

internal management of a foreign corporation. Indeed, the gravamen of plaintiff’s 

appeal is that §1319 displaces the internal-affairs doctrine, by definition subjecting 

foreign corporations to inconsistent regulation of their internal affairs. See Sadler, 

928 F.2d at 55 (“if a state purported to regulate . . . aspects of the internal affairs of 

a foreign corporation,” it would create “irreconcilable conflict” implicating 

Commerce Clause concerns). 

2. Barclays PLC Was Not “Doing Business” in New York  

Plaintiff has repeatedly failed to present (and thus waived) any argument that 

it has adequately alleged that Barclays PLC satisfied the heightened standard for 

doing business in New York. See Copp, 62 A.D.3d at 31. Before both the trial court 

and on appeal, plaintiff has merely asserted that the heightened standard does not 
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apply, and argued solely that Barclays PLC satisfied a less exacting “purposeful-

availment standard.” (R936; Br. 40.)18 Plaintiff’s failure to argue, much less plead, 

that Barclays PLC meets the correct, heightened “doing business” standard mandates 

dismissal. See Aybar v. Aybar, 37 N.Y.3d 274, 282 (2021) (specific jurisdiction 

argument was not preserved where plaintiff failed to raise it in the trial court or 

appellate department); see also Lamarr v. Klein, 35 A.D.2d 248, 250 (1st Dep’t 

1970) (“The law is clear that . . . the burden of proving jurisdiction is upon the party 

who asserts it.”). 

In any event, plaintiff failed to plead facts sufficient to show that Barclays 

PLC was “doing business” in New York under even the less demanding standard. 

Nearly all of plaintiff’s arguments hinge on imputing to Barclays PLC business done 

by its subsidiaries. (Br. 43.) Although a subsidiary’s contacts could be imputed to 

the parent for general jurisdiction purposes when AirTran was decided, the Supreme 

Court subsequently has held otherwise. See Daimler AG v. Bauman, 571 U.S. 117, 

134-37 (2014) (rejecting the exercise of general jurisdiction over a foreign 

corporation based on the activities of its subsidiary as inconsistent with due 

 
18 Plaintiff’s “purposeful availment” authority is inapposite, discussing inapplicable requirements 

for specific jurisdiction rather than the “doing business” standard under the BCL. See Ford Motor 

Co. v. Mont. Eighth Jud. Dist. Ct., 141 S. Ct. 1017, 1024 (2021) (“Specific jurisdiction is 

different”); Ingenito v. Riri USA, Inc., 89 F. Supp. 3d 462, 475-76 (E.D.N.Y. 2015) (analyzing 

“transacts any business” requirement for personal jurisdiction). 
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process).19 Indeed, the fact that corporate subsidiaries conduct business in New York 

is insufficient, as a matter of law, to establish that Barclays PLC itself does business 

in New York. See FIMBank P.L.C. v. Woori Fin. Holdings Co. Ltd., 104 A.D.3d 

602, 602-03 (1st Dep’t 2013) (plaintiff failed to show that parent’s control over 

subsidiary was “so complete” that subsidiary was “merely a department” of parent; 

instead, plaintiff merely showed “common ownership, demonstrating that [parent] 

is simply a holding company” (citation omitted)).20 

Plaintiff’s remaining “indicia of purposeful availment” are insufficient. 

Plaintiff asserts that “Barclays has commenced plaintiff-side litigation in New York 

and defended cases here,” and that “Barclays’s Board and its Board committees have 

held over 15 meetings in NY.” (Br. 43-45.) But §1301 expressly provides that “a 

foreign corporation shall not be considered to be doing business in this state” by 

“(1) Maintaining or defending any action or proceeding, whether judicial, 

administrative, arbitrative or otherwise, or effecting settlement thereof or the 

 
19 Although Daimler left open the possibility of an “exceptional” case in which general jurisdiction 

could be exercised over a corporation elsewhere, Barclays PLC is not one of those cases because 

it has not “transported [its] principal ‘home’ to the United States” nor is it incorporated in New 

York. Waldman v. Palestine Liberation Org., 835 F.3d 317, 335 (2d Cir. 2016); Daimler, 571 U.S. 

at 137-38. 

20 Likewise, even alleging that Barclays PLC exercised “[s]ome control over the subsidiary” in 

New York (Br. 43) cannot establish that a parent was “doing business” in New York under the 

heightened standard. See Royce, 221 A.D.2d at 406-07 (parent corporation was not deemed to be 

“doing business” through its subsidiary under heightened standard applicable to §1312). 
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settlement of claims or disputes” or “(2) Holding meetings of its directors.” BCL 

§1301(b)(1)–(2).  

Similarly, it is well established that plaintiff’s allegation that “Barclays 

regularly comes to NY to tap its debt and equity markets” (Br. 43) falls short of 

pleading that Barclays PLC is “doing business” here. See William L. Bonnell Co. v. 

Katz, 23 Misc. 2d 1028, 1031 (Sup. Ct. N.Y. Cnty. 1960) (“facilitate[ing] credit 

arrangements” in New York failed to satisfy “doing business” requirement); Neth. 

Shipmortgage Corp. v. Madias, 717 F.2d 731, 739-40 (2d Cir. 1983) (bank accounts, 

retention of counsel, solicitation and negotiation of business loans, and the partial 

closing of 19 loans over two-year period in New York insufficient to demonstrate 

foreign corporation was “doing business”). 

Finally, plaintiff’s claim that “Barclays and its subsidiaries have entered into 

multiple settlement agreements and consent orders,” and thus “purposefully availed” 

themselves of New York (Br. 44-46), relies on materials attached to a sur-reply that 

the trial court denied permission to file. It is therefore nothing more than a last-ditch 

attempt to introduce materials outside the Record on Appeal, and defendants have 

moved to strike these materials. (Notice of Mot., Ezrasons, Inc. v. Rudd, No. 2022-

04657 (1st Dep’t March 13, 2023), NYSCEF No. 10.) Moreover, plaintiff never 

sought to use these documents for this purpose (even when unsuccessfully seeking 
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leave to file a proposed sur-reply) and thus waived the argument. See Copp, 62 

A.D.3d at 31.  

In any event, the agreements and consent orders, even if considered, do not 

establish that Barclays PLC has “systematic and regular contacts” with New York. 

First, plaintiff’s characterizations of these agreements are misleading at best and 

inaccurate at worst. Barclays PLC is not even a party to five of the seven agreements 

mentioned. And of the five “additional agreements” that plaintiff claims contain 

“[s]imilar consent-to-jurisdiction and choice-of-New York law provisions” (Br. 45), 

two do not. Regardless, a contractual consent-to-jurisdiction clause does not 

establish general jurisdiction over a foreign corporation, cf. Aybar, 37 N.Y.3d at 290 

(a foreign corporation’s consent to service of process did not include consent to 

general jurisdiction), much less that the signatory corporation’s activities in New 

York were “so systematic and regular as to manifest continuity of activity in the 

jurisdiction,” Interline Furniture, Inc. v. Hodor Indus. Corp., 140 A.D.2d 307, 308 

(2d Dep’t 1988). Plaintiff bears the burden to show that Barclays PLC conducts 

“systematic and regular activities” here, and for all the reasons discussed above, 

plaintiff falls short. See Palisades Tickets, Inc. v. Daffner, 118 A.D.3d 619, 620 (1st 

Dep’t 2014).  

Finally, even if a contractual consent-to-jurisdiction provision related to an 

action could establish that a foreign corporation was “doing business” in New York, 
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the derivative claims asserted in this action do not arise from or relate to the rights 

and obligations set forth in those agreements. As a simple example, plaintiff is 

incorrect to claim that the derivative claims asserted in the Complaint arose from the 

ADR agreement. (Br. 44-45.) Indeed, plaintiff amended its complaint to allege 

ownership of ordinary shares, rather than ADRs.21 See Tittle v. Enron Corp., 463 

F.3d 410, 422 (5th Cir. 2006) (“dispute ‘arises out of or relates to’ a contract if the 

legal claim underlying the dispute could not be maintained without reference to the 

contract.”); Doe v. Princess Cruise Lines, Ltd., 657 F.3d 1204, 1218 (11th Cir. 2011) 

(“‘related to’ ‘marks a boundary by indicating some direct relationship; otherwise, 

the term would stretch to the horizon and beyond.’”). Instead, the gravamen of the 

Complaint is that individual defendants breached fiduciary duties to Barclays PLC 

by creating a supposed culture of noncompliance at the company, as a consequence 

of which certain employees eventually engaged in misconduct that ultimately 

prompted various investigations and litigations over a course of a decade. At most, 

then, the action and the various settlement agreements both arise out of and relate to 

the underlying alleged noncompliance; not to each other. See Imaging Holdings I, 

LP v. Isr. Aerospace Indus. Ltd., 26 Misc. 3d 1226(A), 2009 N.Y. Slip Op. 

 
21 Plaintiff is also wrong to claim that ADR shares “have all the legal rights as the common shares, 

including standing to assert claims derivatively for Barclays.” (Br. 44) (emphasis added). As 

explained above, a shareholder must appear on the Barclays PLC share register to be a member 

for purposes of standing. (Supra §I.C.2.) 
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52749(U), at *4 (Sup. Ct. N.Y. Cnty. 2009) (a contractual forum selection clause 

only applies when “the plaintiff’s web of claims depends on rights and duties that 

must be analyzed with reference to the [contract]”). Accordingly, this Court can 

affirm the dismissal of the Complaint on the alternative ground that the trial court 

lacked subject-matter jurisdiction. 

B. Plaintiff Cannot Meet New York’s Procedural Requirements 

Alternatively, this Court can dismiss the complaint in its entirety because 

plaintiff fails to meet New York’s procedural ownership and demand requirements. 

See In re Facebook, Inc., IPO Derivative Litig., 797 F.3d 148, 157 (2d Cir. 2015) 

(contemporaneous ownership rule is a “procedural requirement”); Shaev, 2014 N.Y. 

Slip Op. 33986(U), at *5 (labeling the demand requirement “a procedural matter”). 

1. Plaintiff Does Not Satisfy the Continuous Ownership 

Requirement 

Plaintiff failed to plead that it satisfies New York’s continuous ownership 

requirement, which requires a derivative plaintiff to plead that it owned shares both 

at the time of the challenged events and the bringing of the action. BCL §626(b). 

Plaintiff does not allege when it acquired its “shares” or that it has continuously held 

Barclays PLC shares at all relevant times, instead pleading only in a conclusory 

fashion that it has “continuously held shares of Barclays at times relevant.” (R750, 

¶30; R905 (emphasis added).) Generic, vaguely drafted allegations are insufficient 
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to plead that plaintiff “owned shares ‘throughout’ the alleged wrongdoing.” Smith v. 

Stevens, 957 F. Supp. 2d 466, 469 (S.D.N.Y. 2013). 

Indeed, after defendants highlighted that the Complaint does not allege when 

plaintiff acquired its “shares” or that plaintiff continuously held Barclays PLC shares 

at all relevant times (R63; R71-72), plaintiff did not argue otherwise. Instead, 

plaintiff invoked the “continuing wrong” exception. (R948-49.) But the “continuing 

wrong” exception is inapplicable here because plaintiff pleads a series of discrete 

and unrelated incidents involving different divisions, different products, and 

different individuals over a 12-year period, not a continuing wrong. (R80; R1131.) 

2. Plaintiff Does Not Allege Facts Sufficient to Excuse 

Pre-Suit Demand 

The Complaint can alternatively be dismissed because plaintiff admits that it 

failed to make a pre-suit demand on Barclays PLC’s board, and has failed to plead 

“with particularity . . . the reasons for not making such effort.” BCL §626(c); (R865, 

¶248). Demand is futile only if: (1) “a majority of the board of directors is interested 

in the challenged transaction”; (2) the directors “did not fully inform themselves 

about the challenged transaction to the extent reasonably appropriate under the 

circumstances”; or (3) “the challenged transaction was so egregious on its face that 

it could not have been the product of sound business judgment.” Marx, 88 N.Y.2d 

at 200-01. Here, plaintiff has not pleaded any exception, much less “with . . . 

particularity.” Id. at 201. 
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First, plaintiff’s generic allegations do not demonstrate that a majority of the 

Barclays PLC board was interested. Plaintiff claims that the majority of board 

members are “personally implicated” (R871, ¶255), and argued below that “the most 

dominant current directors” named as defendants “will prevent any honest 

investigation or evaluation of legal action (against them) by Barclays [PLC].” 

(R947.) This Court has repeatedly rejected these boilerplate arguments for excusing 

demand.22 See Wandel ex rel. Bed Bath & Beyond, Inc. v. Eisenberg, 60 A.D.3d 77, 

80-81 (1st Dep’t 2009); see also Marx, 88 N.Y.2d at 200 (excusing demand in 

similar circumstances would allow “the exception to swallow the rule”); (R72-74; 

R1133). 

Similarly flawed are plaintiff’s allegations that the board “economically 

benefitted from substantial parts of the wrongdoing” through their receipt of 

standard director compensation. (R872, ¶257.) Directors are only considered self-

interested in transactions “where they will receive a direct financial benefit from the 

 
22 Plaintiff’s corollary argument—that certain directors have been “handpicked” by other directors 

and that the director defendants “today are still friends, share social and economic interconnections 

and . . . are still loyal” (R871-72, ¶255)—has also been squarely rejected as a basis for excusing 

demand. See Ret. Plan for Gen. Emps. of N. Miami Beach v. McGraw, 158 A.D.3d 494, 495 (1st 

Dep’t 2018) (“fraternal relationship” between directors insufficient to excuse demand); Zacharius 

v. Kensington Publ’g Corp., 42 Misc. 3d 1208(A), 2014 N.Y. Slip Op. 50011(U), at *9 (Sup. Ct. 

N.Y. Cnty. 2014) (“New York law requires a description of self-interest or control with greater 

particularity than simply stating that the board was ‘hand-picked.’”). 
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transaction which is different from the benefit to shareholders generally.” Marx, 88 

N.Y.2d at 202. The Complaint makes no such allegation. 

Plaintiff also fails to allege that the director defendants “did not fully inform 

themselves about the challenged transaction to the extent reasonably appropriate 

under the circumstances.” Marx, 88 N.Y.2d at 200; see also Goldstein v. Bass, 138 

A.D.3d 556, 557 (1st Dep’t 2016) (dismissal appropriate where complaint contained 

“no particularized allegations as to what the board members should have considered 

or investigated to properly inform themselves about the challenged transactions”). 

Nor does plaintiff offer any factual allegations that these transactions were 

“egregious” beyond its own ipse dixit, which is insufficient. See Bezio v. Gen. Elec. 

Co., 66 Misc. 3d 261, 270 (Sup. Ct. N.Y. Cnty. 2019) (“bare bones and conclusory 

allegation[s]” insufficient to plead demand futility). Plaintiff attempts to point to 

defendants’ alleged “oversight failures,” but that is not the type of “egregious 

misconduct” (R947) that can excuse pre-suit demand. That “theoretical exception,” 

Wilson, 243 A.D.2d at 238, applies in the rare situation in which there is conduct so 

egregious that it “simply does not qualify as a legitimate exercise of business 

judgment,” like when there is “the approval of a decade’s worth of backdated stock 

options,” In re Comverse Tech., Inc., 56 A.D.3d 49, 56 (1st Dep’t 2008). Plaintiff 

makes no such allegation here. 
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Finally, plaintiff argued below that Barclays PLC’s alleged “whistleblower 

hostility” excused the demand requirement. (R948.) Even accepting plaintiff’s 

characterization as true (it is not), whistleblower hostility still “is not on the [Marx] 

list of circumstances where demand is excused.” Wyatt v. Inner City Broad. Corp., 

118 A.D.3d 517, 517 (1st Dep’t 2014). 

C. This Court Should Affirm the Dismissal of the Complaint 

under the New York’s Forum Non Conveniens Doctrine 

Alternatively, this Court should affirm the dismissal of the Complaint under 

New York’s forum non conveniens doctrine, which permits dismissal where “in the 

interest of substantial justice the action should be heard in another forum.” CPLR 

327; see also Islamic Republic of Iran v. Pahlavi, 62 N.Y.2d 474, 478-79 (1984). 

This Court may “exercise [its] discretion independently” and “dismiss on the basis 

of forum non conveniens.” Shin-Etsu Chem. Co., Ltd. v. 3033 ICICI Bank Ltd., 9 

A.D.3d 171, 175 (1st Dep’t 2004). Each of the six factors that influence the forum 

non conveniens analysis weighs in favor of dismissal. Pahlavi, 62 N.Y.2d at 479. 

1. The Alleged Claims Arose in the U.K., and the U.K. 

Has the Greatest Interest in Adjudicating Them 

English courts have the greatest interest in adjudicating the claims alleged in 

this action. Indeed, these claims “belong to” Barclays PLC, a corporation 

incorporated in the United Kingdom, Auerbach v. Bennett, 47 N.Y.2d 619, 631 

(1979), and are based on individual defendants’ purported breach of duties in 
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oversight and management of Barclays PLC in the United Kingdom, see Bader & 

Bader v. Ford, 66 A.D.2d 642, 647 (1st Dep’t 1979) (dismissing derivative action 

on forum non conveniens grounds in part because “the approval by or acquiescence 

of the board[] occurred in Michigan”). Thus, the claims arose (and any alleged loss 

occurred) in the United Kingdom. See Glob. Fin. Corp. v. Triarc Corp., 93 N.Y.2d 

525, 529 (1999) (“When an alleged injury is purely economic, the place of injury 

usually is where the plaintiff resides and sustains the economic impact of the loss.”). 

Moreover, the United Kingdom, as the jurisdiction of incorporation, “has an 

interest superior to that of all other [jurisdictions] in deciding issues concerning 

directors’ conduct of the internal affairs” of a corporation. Hart, 129 A.D.2d at 185. 

In contrast, New York has only a “minimal” interest (if any) in matters concerning 

the internal governance of foreign corporations not “doing business” here. 

Bluewaters Commc’ns Holdings, LLC v. Ecclestone, 122 A.D.3d 426, 428 (1st Dep’t 

2014).23 

 
23 To the extent plaintiff’s reply highlights the recent decision in Employees Retirement System for 

the City of Providence v. Rohner, No. 651657/2022, slip op. (Sup. Ct. N.Y. Cnty. Jan. 30, 2023), 

NYSCEF No. 48, denying a motion to dismiss a derivative action on the basis of forum non 

conveniens, that case is inapposite. Unlike this action, which is based on a series of disparate events 

over the course of a decade occurring abroad, Providence relates to the collapse of a New York-

based hedge fund purportedly due to derivative swap contracts entered into in New York by New 

York-based employees of the nominal-defendant, allegedly causing losses in New York. 
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2. The Application of English Law Would Substantially 

Burden New York Courts 

Plaintiff’s claims are governed by English law, and a court’s need to apply 

foreign law is an “important consideration” in the forum non conveniens analysis, 

“weighs in favor of dismissal,” and is a common basis for dismissal. Shin-Etsu 

Chem., 9 A.D.3d at 178. Accordingly, this factor weighs in favor of dismissal for a 

U.K. forum. 

3. Litigation in New York Would Impose Substantial 

Hardships on Defendants 

The predominance of foreign defendants also favors dismissal. Blueye 

Navigation, Inc. v. Den Norske Bank, 239 A.D.2d 192, 192 (1st Dep’t 1997) 

(dismissal under forum non conveniens when defendants were foreign and all other 

factors point to England as the appropriate forum); Fernie v. Wincrest Cap. Ltd., No. 

653282/2018, 2019 N.Y. Slip Op. 30510(U), at *6 (Sup. Ct. N.Y. Cnty. Feb. 28, 

2019).  

In addition, the likely relevant documents and witnesses are mainly located in 

the United Kingdom—the place where the alleged mismanagement of Barclays PLC 

occurred. (R718-19, ¶¶4-10.) See Bewers v. Am. Home Prods. Corp., 99 A.D.2d 949, 

950 (1st Dep’t 1984) (dismissing under forum non conveniens where “vast majority 

of witnesses” and “documentary evidence” were in England). 
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Plaintiff’s choice of New York as a forum does not change this calculus. 

CPLR 327(a); see also Citigroup Glob. Mkts, Inc. v. Metals Holding Corp., 12 Misc. 

3d 1168(A), 2006 N.Y. Slip Op. 51105(U), at *8 (Sup. Ct. N.Y. Cnty. 2006), aff’d, 

45 A.D.3d 361 (1st Dep’t 2007). Courts routinely dismiss cases brought by New 

York plaintiffs with “limited connection[s] between the other parties and the forum.” 

Citigroup, 2006 N.Y. Slip Op. 51105(U), at *8; see also Silver v. Great Am. Ins. Co., 

29 N.Y.2d 356, 361 (1972) (“Although such residence is, of course, an important 

factor to be considered, forum non conveniens relief should be granted when it 

plainly appears that New York is an inconvenient forum and that another is available 

which will best serve the ends of justice and the convenience of the parties.”); Blueye 

Navigation, 239 A.D.2d at 192. Importantly, plaintiff’s residence carries less weight 

here because “[i]n a stockholders derivative action . . . the real party in interest is the 

corporation,” and “[o]ther stockholders of a multi-State corporation . . . could lay 

similar if not equal claim to maintenance of the suit in their home jurisdiction.” 

Bader, 66 A.D.2d at 645; see also Koster v. (Am.) Lumbermens Mut. Cas. Co., 330 

U.S. 518, 524-25 (1947).24 

 
24 Should plaintiff argue that defendants cannot assert a forum non conveniens defense because the 

motion to dismiss was brought by New York-based defendants on behalf of the foreign defendants, 

the trial court correctly concluded otherwise. (R47.) Pursuant to the so-ordered stipulation, the 

“phase 1” motion to dismiss raised global arguments affecting all defendants, including forum non 

conveniens. (R1133 n.7.) And plaintiff agreed that it would not argue that the fact that certain 

defendants did not join the motion was a basis to deny any phase 1 motion to dismiss. (Id.) 
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4. English Courts Provide an Adequate Alternative 

Forum 

The availability of an adequate alternative forum—which is an “important 

factor”—weighs strongly in favor of dismissal. Pahlavi, 62 N.Y.2d at 481. English 

courts provide a capable and suitable alternative forum. See, e.g., Wiwa v. Royal 

Dutch Petroleum Co., 226 F.3d 88, 101 (2d Cir. 2000) (“We regard the British courts 

as exemplary in their fairness and commitment to the rule of law.”). 

5. CPLR 327(b) Does Not Preclude Dismissal under New 

York’s Forum Non Conveniens Doctrine 

Plaintiff’s claim that defendants are precluded “as a matter of law” from 

seeking dismissal based on forum non conveniens under CPLR 327(b) and General 

Obligations Law §5-1402 (Br. 46) should be rejected for both procedural and 

substantive reasons.  

From a procedural perspective, this argument is both unpreserved and relies 

on material improperly included in the Record on Appeal. In opposing defendants’ 

motion to dismiss, plaintiff failed to argue that Barclays PLC has “consented” to 

jurisdiction in New York and the application of New York law in any agreements. 

Plaintiff only attempted to raise this argument when seeking leave to file a sur-reply 

that was rejected by the trial court. (R1253-57.) Thus, on appeal, this argument is 

both waived and relies on materials that are not properly in the Record on Appeal. 

See Nurlybayev, 205 A.D.3d at 457 (plaintiff “failed to preserve his argument that 
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dismissal on forum non conveniens grounds was improper under CPLR 327(b) and 

General Obligations Law §§5-1401 and 5-1402, as the argument was never made to 

the trial court” and the underlying agreement was not part of the record); (Mem. of 

Law in Supp. of Defendants-Respondents’ Mot. to Strike at 6-8, Ezrasons, Inc. v. 

Rudd, No. 2022-04657 (1st Dep’t March 13, 2023), NYSCEF No. 10). 

In any event, plaintiff’s argument fails on the merits. First, plaintiff cannot 

rely on agreements to which it is not a party to invoke CPLR 327(b) and GOL §5-

1402. Those statutes were not intended to allow a nonparty to piggyback on the 

contracting parties’ agreement and force a contracting party to defend against 

noncontractual claims brought by unrelated third parties in New York court. See 

Memorandum of Legislative Representative of City of New York in Support of 

L. 1984, ch. 421, in 1984 N.Y. Sess. Laws ch. 421 (McKinney) (“The central 

premise of the proposal is that where parties at arms’ length agree to resolve disputes 

arising out of their contract in New York courts . . . then New York does have, by 

virtue of the mutual consent of all parties to the contract, significant contact with the 

parties and the underlying transactions.”). Indeed, decisions addressing CPLR 

327(b) and GOL §5-1402 confirm that plaintiff cannot invoke them here. For 

example, in Freeford Ltd. v. Pendleton, 53 A.D.3d 32 (1st Dep’t 2008), this Court 

reversed the denial of a motion to dismiss on forum non conveniens grounds, holding 

that “generally only parties in privity of contract may enforce terms of the contract 
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such as a forum selection clause found within the agreement.” Id. at 38 (emphasis 

added) (citing ComJet Aviation Mgmt. LLC v. Aviation Inv’rs Holdings Ltd., 303 

A.D.2d 272 (1st Dep’t 2003)). Second, as discussed above, this action does not relate 

to or arise out of any of the agreements, many of which bind no defendant and do 

not contain the forum selection clauses that plaintiff claims. (Supra §II.A.2.) 

III. IN ANY EVENT, BCI SHOULD BE DISMISSED  

Even if this Court does not affirm dismissal of the Complaint in its entirety, it 

should affirm dismissal of BCI. Plaintiff admitted in the Complaint that it alleges no 

wrongdoing by BCI and seeks no damages from it. (R750-51, ¶32.) Nor does 

plaintiff allege any fiduciary duty that BCI owed that might give rise to a claim on 

behalf of Barclays PLC. Accordingly, all claims against BCI should be dismissed. 

See Fletcher v. Boies, Schiller & Flexner, LLP, 75 A.D.3d 469, 470 (1st Dep’t 2010) 

(claims dismissed where “[p]laintiff implicitly concedes that she pleaded no 

wrongdoing by” defendants). 

CONCLUSION 

The Court should affirm the Order dismissing the Complaint with prejudice. 
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Office of tlu Dean 
April 5, 

The Honorable Robert ~Ia.cerate 
Executive Chamber 
State Capitol 
Albany 1, New York 

Re: Senate Intro. 522, Print. 522,4061 

Dear Mr. Mccrate: 

I have discussed the new Corporation Law 
with Professors Kessler and Fogelman of this faculty, 
both of whom teach Corporation Law. Naturally, 
with a statute as broad and lengthy as this one 
is, no law teacher could be expected to agree with 
all of the phraseology or even all of the sections. 
We do have some reservations with respect to those 
sections governing foreign corporations. 

After considerable thought and discussion 
it is my own view that inasmuch as the legislation 
does not become effective until April 1963, it 
should be enacted. There will certainly be oppor­
tunity before the next session of the legislature 
for any serious criticism to take further form 
and be handled by appropriate amendment. 

We all feel that this draft is certainly 
better than prior drafts and further that there is 
an overall improvement in the law of corporations. 
Hence, rather than jeopardize the general progress 
which has been made, I would prefer to have it en­
acted. 

If experience should show that there are 
inequities, I am sure that subsequent amendment 
can cure them. 

Sincerely yours, 

//lJVV;jfY)~Y'\-
wi111am Hughes Mulligan 
Dean 
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ALBANY 
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SICCU .. ITY MUTUAL 8LDC. 

81NOHAMTON, NICW YORI( 

April 3, 1961 

Re: Business Corporation Law, Senate Int. #522, 
Pr. #4061; Assembly Int. #885, Pr. 15310 

Dear Bob: 

In anticipation of your request for my comments and that of the Joint Legislative Committee to Study Revision of Corporation Lawe, I instructed our counsel, Robert Lesher, to forward to you a memo­randum of this bill. This document was forwarded on March 29th 
and ontlines in some detail the approach taken by our committee in developing the bill and outlines its principal provisions. 

The bill, ae you know., is the result of some four and a half years of research, study and consultation with the organized bar, business and labor groups, representatives of accounting profession, corporate representatives, corporate secretaries, the Attorney General's of­fice, the Secretary of State's office and the Department of Taxation and Finance. The effective date of the bill is April 1, 1963. Thie date was set to provide ample opportunity for all interested groups to make a thorough study of the bill prior to it becoming operative and to per­mit the various business corporations twa annual meetings in which to bring their by-laws in conformity with the new law. 

Our Joint Committee baa been<Dntinued by the Legislature and has been provided with ample funds to carry on an extensive re-examination and re-evaluation of the bill and it is our intention to do so. It is my personal feeling that the work of focusing attention on areas that may need revision is improved if the bill has in fact been signed into law • 

. . - --------



Hon. Robert Macerate April 3, 1961 

It is, therefore, my recommendation that the bill be approved. 

If, in fact, the bill is to be signed, I request that Assemblyman 
Robert Brook and I be permitted to. be present. 

Sincerely yours, 

WMA:sk 
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LOUIS J _ LEFKOWITZ 

ATTO,.Nl!;Y GO:Nl:111"1. 

STATE OP N:nw YoRK 

DEPARTMENT OF LAW 

ALBA.NY 

MEMORANDUM FOR THE GOVERNOR 

Re: Senate Int. 522 1 Pr. 522, 4061 

This bill enacts the Business Corporation Law 
and, to the extent provided therein, supersedes the pro­
visions of the Stock Corporation Law and the General 
Corporation Law. 

This bill was enacted on reconnnendation of the 
Joint Legislative Committee to Study Revision of Corpora­
tion Laws. 

The effective date is April 1, 1963. 

It constitutes the first major revision of 
laws dealing with business corporations. To some extent 
it relaxes the restrictions upon corporations and corporate 
management and, 1n other respects, it clarifies existing 
language. 

I find no legal objection to this bill. 

Dated: April 7, 1961 

Respectfully submitted, 

ltDt.,.c._;'1- l"TJh --/~ :\ 
Lours J'. ~OWITz -»'\lti) 
Attorney General 
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STATE OF' NEW YORK 

DEPARTMENT OF' 

TAXATION AND FINANCE 

ALBANY 

April 3, 1961 

The Honorable Nelson A. Rockefeller 
Governor of New York 
State Capitol 
Albany, New York 

In re: senate bill Int. Ho. 222, Pr, No, l+o61 
Dear Governor: 

· This is in reply to your request for my comments on 
the above bill, which is in your hands for action. It would 
enact a new Business Corporations Law; a copy is enclosed 
for convenient reference. 

For the most part the subject matter of this bill is 
not within the purview or this Department, and I will limit 
my comments to section 1312 or the proposed new statute, 
which deals with foreign corporations doing business in this 
State without having obtained a certificate of authority. 

A foreign corporation incurs liability for New York 
taJt by doing business in this State, regardless ot whether 
or not it obtains a certificate ot authority, bat the State 
Tax Commission ordinarily has no knowledge or notice of a 
foreign corporation's activities or tax liability until 
either the filing of a tax return or the receipt of a notice 
from the Department of State that a certificate of authority 
has been issued. Many foreign corporations which would 
otherwise attempt to conceal their tax liability by failing 
to apply for a certificate of authority, are induced to 
app1y for such a certificate only by the statutory penalties 
for noncompliance. At present section 218 of the General 
Corporation Law provides that a foreign corporation doing 
business in New York may not maintain any action in this 
State upon a contract made in this State, un1ess it had 
obtained a certificate of authority before the contract was 
made. 
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Section 1312 of the new Business Corporations Law would eliminate the provision that a certificate or authority must have been obtained before the contract was made, and would substitute a provision that the certificate must be obtained, and all taxes and penalties previously incurred must be paid, before suit is com­menced. If a foreign corporation seeks• to evade payment or New York taxes, this provision supplies comparatively little inducement for it to disclose its tax liability by applying for a certificate of authority. It ·may do business 1n this State for an extended time without a certificate and without paying New York tax, hoping that no suit on a contract in a New York court will be necessary. It will know that, if such a suit should become necessary, it can retroactively validate its prior contracts by obtaining a certificate before commencing the suit. The only risk incurred by such a course will be the risk of penalties which may be assessed for failure to file returns and pay taxes when they become due. 

In my opinion, this change might increase the possibility or tax evasion by foreign corporations and might cause some revenue loss, although I am unable to give you any estimate of the amount. In view of the salutary purposes to be served by this bill, this objection would not justify a veto, particularly since your decision must be based upon the over-all effect of the bill and not upon the effect of one rather unimportant section. However, if the bill receives executive approval, this Department will attempt to check its revenue effect, and, if it appears that a substantial loss of revenue results, will propose an appropriate amendment. 

Sincerely, 

~~ 
JOSEPH H. MURPHY 
Commissioner 



OFFICE OF 

THE INDUSTRIAL COMMISSIONER 

NEW YORK 
DEPART.MDT CF LlBCli April 5, 1961 

SENATE 
Int. 522 
Pr. 4061 

Introduced by: 
Mr. Anderson, on the reca:ame:adation of the 
Join'1; Legislative Caamittee to Study 
Revision or Corporation Laws. 

REQCtfflBDATIQHs 

STA'J'!I"'S? INVOLVED I 

ffl'ECTIQ l!ml 

DlBCtlS§IQI• 

Approval; . . - . : 

General Corporation Law am Stock Corporation Law, 
various sections. 

Aprill, 1963. 

ii:. Purpose !2I. bill ; 

To aonsol.idate various provisions in tbs General Corporation Lav 
and the Stock Corporation Lav into a new Business Corporation. Lav. 

2. em•tt S1f. prqrifiona 9-' .R.m1 

Enaat~ a nev Business Corporation Lav to apply to profit.making corporations; 
law includes provisions relati.J:Jg to incorporation, financing, rights or 
shareholders, duties of directors alld officers, mergers 8Dd coDSolidatiom, 
ud dissolutiom, ot business corporations. · 

The bill's provisioDS relatag to the following two areas are ot special 
conaern to the Department ot Labor 1 

1. Approval m: Board ot S:!:endards Gd 4apeeJ,o 

Section 301, subd. 6 ot the bill requires the approval ot the State 
Board of Studards and Appeals for the inaorporation of an organization 
that contains 1n its name the words "union•, "labor", "council•, or 
•imuatrial organization• in the context vhich indicates or implies 
that it is an organization of working men, or r or the performance ot 
services as labor or managemen-t consultant, or arbitrator 1n labor­
nanagement disputes. The Section does not contain stamards for such 
approval, nor does it specifically authorize the Board ot Standards 
and Appeals to inquire into the purposes of the organization and to 
hold heari.Dgs. 

At present, Section 9-a of the General Corporation Law and Section 11 
of the Membership Corporations Law require approval of the Board ot 
Standards and Appeals for the incorporation of labor organizations. 
Under the General Corporation Law approval is required for the imorpo­
ration ot an organization which has as its purpose tbs formation ot an 
organization of workiDg men, .2t uses in its name such terms· as "labor", 
"union•, or "union labor council n. Umer the Mambertlllip Corporations 
Law approval is required for the incorporation ot an organization of 
workers for their mutUal advancement. Both the General Corporation Law 
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and the Membership Corporations Law spec11'icall1 authorize the 
Board or Standards am Appeal.a to inquire into the purposes or 
the proposed corporation · and to hoJ.d bearings to determine 
vhether tbe purposes of the proposed corporation are consistent 
with public policy and the Labor Law. 

2. Liability J2t stogkholders m wages 

Section 630 or tbe bill. provides for the liabilit7 of' sbareboldera 
for wages due to laborers, servants, or emplo,aes. The liabilitJ' 
would apply' onl.7 in cases where tbs stock of tbs corporation 1a 
not traded on national securitiel!S exchs.JJgea or over-the-counter 
markets; liability' would be limited to tbs ten largest shareholder■; 
a:nd a shareholder who baa paid ]1\ore than hie pro rata share would 
be entitled to a pro rata contribution f'rom the other shareholders 
liable under the section. 

Section 7l. or the Stock Corporation Lav DOW llakea ever,- stockholder 
ot ever, stock corporation j ointl1 alld severall,- liable tor IUlpaid 
wages. 

3. h:m 1eg1s1at1u hiatorv Rt. RW Alli e1m1Je.r prop2sol1= 

Unknown. 

4. Xnmm position Qt othen respeotipp :b.W• 

'l'he Joint Legialative Gcmittee to Stud,- Revision ot Corporation Laws 
am the Department ot State favor this proposal. 

5 • Budget 1Jllplica1.ippa I 

6. ke:11111•:::ts .m supporJ; Rf. luJl_: 

The bill will. present in one place am in a clear aild logical menna:r 
provisions relating to buailless corporations. It will el1m1nete obeolete 
and overlappirlg provisions in the General Corporation Law and in tbe 
Stock Corporation Law. In addition, the provisions relating to the 
liability of stockholders represent a compromise solution to a matter 
which has ·10ng been the subject of discussion. 

7. AJ:e:meru JJ1 oppoeition t.2 wi 1 

Although Section 301, subd. 6 of tbs bill requires the approval ot the 
Board or Stalldards am ippeal.e £or certain corporationa, the section£~ 
to provide st8lldards for such approval, and fails to give tbe Board or 
Standards am Appeals the statutory right to comuct an inquir,y am hold 
bearings to determim whether the purposes of the proposed corporation 
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are in all respects coDSistent with public policy. Early court decisions held that the power of the Board of Standards and Appeals to approve certificates of' incorporation is "ministerial". (!Jegep !• Picard, 1939, 171 Misc. 475, l2 H.Y.S. 2d 873, att'd, 1939, 258 App. Div. 711, 14 N.Y.S. 2d 706.) A.a the result or these decisions Section 9-a or the General. Corporation Law and Section 11 of' the Membership Corporations Law were amended in 19/J. to specUical.17 give the Board of' Stamards and Appeal.a the right to inquire into the purposes of the proposed corporation and to hold hearillga to determiDe whether the purposes of the proposed corpo­ration are in all respects consistent with public policy and the Labor Lav. 

It should be noted, morec,yer, that the et.teat or the proposed bill would be to delete the requiruent or approval by' the Board or Standards am Appeal.a tor the incorporation ot a non-protit· organisation that uses in ita name such terms u •labor• but whose purposes are DOt to im.pron, empla,.ee conditions. !'or exaaple, a group ot union employees could incorpo­rate aa a aociel organization under the Membership Corporations Lav and use the name of their own union :for this purpose without obtaining apprOYel. ~ the Board of Stamarda and Appeal.a. Thus, the union which 11181' enj07 great prestige would not have an opportunit7 to be beard on the issuance or a certificate or incorporation to a 811l811 group or its membera. The uae ot the wdon D8Jl8 b;r tbe social orfanisation would result in confusion. It ~ be mentioned that ~he Board a pcnrer to approve incorporatiora of labor organiations bas been an important means ot protecting the public am the legit:lmate trade union movement. 

With reterence to the liability or stockholders for UDpaid wages~ objections mq be raised to the exclusion or corporations whose stocks are traded on na­tioiaal ~bangee or on over-the-counter markets. 

8. Reyoy m ns:rerne"'CJAUo.na 
On.17 two sections of this vol.uminous bp].1 which has been the subject ot stud7 tor .tive ,ears, is ot direct concern to the Department ct Labor. The bill will not go into ettect until April 1, 1963, and if it is apprO'Yed, Clllissions can be corrected during the 1962 am 1963 legislatiTe session. 

Respecttull,- autmdtted, 

~/~-US'trisl Oamnissioner 
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30-DAY BILL 

DUDGET REPORT ON BILLS l I SP-ssi on Year: J.96: 
SEN.ATE 

Int: 
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.,,f • '!"""• I l . • , )· / 

/ ( \ ,___ 
1

/ Introduced by: 
I •, ! / 

4o61 j\_ / 
J _. 

I 522 

ASSEMBLY 
Mr. Anaeraon Pr: 

Int: 

Law: lmsiness Corporation (new) Bectiona: 

Subj@ct and Purpose: In relation to business corporations constitutl.ng chapter tour of the consolidated lava. 

D1via1on of the Budget reco111111endati0n on the above bill: 
Approve: ____ Veto: ___ Ho Objection: __ _ Ho Re0011111endatlon: __ X __ _ 

Reasona: 

Pur,Poae and provisions: This bW. creates the new Business Corporation Lav to take ettect Apr.U 1, 1963. It consolidates all. the exl.st1.Dg lava and adds new provisions relating to incorporation, f'.inallcing, rigbts of sbarebol.ders, duties ot directors and offl.cers, and mergers and consolidations ot business corporations generally• 

This bill. was f'lled on reC01111.endation of the Joint Legislative Ccmaittee to study Revision of Corporation Laws. The source of the pro"ds!fons ot the new Jav and couments on each section are contained in the supplement to the fifth interim report to the J.961 session ot the Legislature submitted by that body (see Legislative Document Ko. 12, J.961). 

Recommemation: According to our review of the bill, ve f1nd that tbe new law v:Ul. bave a negliglbl.e ettect on a<bn:1n1stra.tive costs of the Department ot state. In view ot our lack of competence on the teclm:Lcal. aspects ot the bW., however, ve make JJO reCOD11Denda:tion. 

Date: __ k_p._ril..__....,;;;l_0,1 .... ~ ..... 2§=1-----

Dlsposi tlo:n: Chapter Ho: Veto Date: 



EDMUND P. WAGNEI. ,rw1t1ent 
J. MAIIC Hlum. Vice 'rwekffflf 

101m c. moN, Va ''""'"" 
J. HUlb W!TENHAU. Via ,_,.,,, 
H. C. lURN9, JL, r-

fHOMAS J!ffDSON MlllY, 
&...fl•• Vice ,,..,.,., 

ltAI.PH C. OIOSS, ~I MG....-r 

AIN01D Willi. 1ecn1cr,y 

COMMERCE AND INDUSTRY ASSOCIATION OF NEW YORK 
INCOIIJIORATED 

99 CHURCH STREET • NEW YORK 7, N. Y • 
Colll• AddNu COMINDASSN • 

Hon. Robert Macerate 
Counsel to the Governor 
Executive Chamber 
Albany l, New York Re: S. Int. 522, Print 4061 -

Anderson 
Dear Mr. Macerate: .APPROVED ·m PRINCIPLE 

We have not completed a thorough review o:f this last extensive revision 
o:f the proposed new business corporation law for the State and., there­
fore, must confine ourselves at th:i.s point to an approval in principle. 

It is a source of great satisfaction to us to note that the measure as 
finally passed by the Legislature reflects some 28 out of 32 recommenda­
tions :formally made by this Association and many others submitted on an 
informal basis. We are particuJ.arly pleased to note the el:iJnination o:r 
some of the inequities in the present law, such as the restrictions on 
suits by foreign corporations based on contracts made in New York State 
before authorization to do business, and the limitless liability :for wages 
provided under present Section 71, SCL • 

The bill represents a monumental effort by a dedicated Joint Legislative 
Committee and a tireless and cooperative staf:f o:f specialists. In en­
dorsing their product we salute each and all o:f those who have contributed 
to its ultimate fabrication. 

~ 
Secretary 

AW:MMD 

--------------------BOAID OF DIRECTOI--------------------
FIANCIS W. H. ADJ.Ms. SoHwlH, Warllald & ,,.,,_. 
JOHN ADIICES, '-'Jent, J-ico s ... 11191 lani 
HAROLD L BACHE. locfi• , c-pcmy 
MARION W. IOYD, Vice P'"1nnl, 

Slanda,d 01/ Can,panr (H- Jww,J 
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GEORGE CHAMPION, Chairman al loa,cl, 
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Canao/lJafN EJI..,. c_,...,,, ., H.w Yerl:. Inc. 
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AlfHUR L. MANCHEi!. 'NllflMI, Macy'a N- y..,1, 
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CWENC! J. MYEIS, Chairman of 1-"' and PN.U..1, 

H-Yori Ufe l,1111,ance CampoffJ" 
GEOIGE O. NODYHE, P'"1cfent, Ecuf IIYo, SclYlnes 1ani 
IOIEIT G. PAGE. PN■ldenl, Pl,elp1 Deel .. Ca,po,allon 
L A. PETOSEN, 'nlhlenf, Ofla ff..,ofo, c_,..,., 
DALE E. SHARI', P-W.nl, 

Malgan Guatanf), Ttud c-,...,,, of N- Je,i 

EDWARD STAlEY, Vice Chol,.,,_ of 1oanf. 
W, f, GN1111 c-pany 

NOIUMN TISHMAN, l'Nlldent, 
fllhmon Aaali, , c-lrvdlon Ca., l,w. 

H. C. TUIINEII. Jr., ,nlldant, Turner CMdtudlon C-,.on 
ROlffl C. nsoN, Chalnnan, ,i,,.,_ C-IHN, 

Untied Slale1 SINI co,,,.ratlon 
GEORGI! VAN GORDO. Chcrlffllan of leanl, 

Mchaon, •oW.ln,, l11e. 
JOSEPH I. VOGEL, p,.,s,.,,, 

Me,_Galdw,n,Mar••• Inc. 
EDMUND P, WAGNU, Chalnnan of lctanf and ,,_dent, 

Th S-M', lani for 5..,1..,, In Ille CH, af N- Ya. 
J. HUIEl WfflNHALL. ,re11c1ent, 

Nallonal Dairy P..ducf, Co,ponoffen 
A. L WILllAMs. Encul/,,. Vice ,,..,,.,.,, 

lttlemollltllCII au■111e11 Madil,.. Ca,p. 
IUITON A. ZOIN, ,,..1ca.,., loaa ~ I .....,.,_,,,. 
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MEMORANDUM TO MR. MacCRATE ~ ) 

Kent H. Brown DATE• 1961 Counsel, Pub. Ser. Comm. 

Senate Int. 522, Pr. 522, 4061 BY: Mr. Anderson 

AN ACT 
in relation to business corporations, constituting 
chapter four of the consolidated laws 

RECOMMENDATION: None 

DISCUSSION, Careful perusal of this voluminous bill discloses 
no matters of interest or concern to this Commission. So far 

~ as I have been able to decipher, it has no impact upon the 

requisites for security issuance, etc., etc., by corporations 
subject to our jurisdiction, contained in the Public Service 

I, 

II 

Law and correlative provisions of the Transportation Corporations 
Law, the Railroad Law, and the stock Corporations Law. 



G. RUSSELL CLARK 
SUPERINTCNDENT OF IIANKS 

SENATE 

Int. 522 

Pr. 4061 

RECOMMENDATIOlf I 

STATUTES IHVOLVED: 

Ell'f!PTIVE DATE: 

DISCUSSION: 

1. Pyrpos• or bUJi 

STATE OF NEW YORK 

BANKING DEPARTMENT 

100 CHURCH STREET 

NEW YORK 7,N. Y. 

BANKOO DEPARTMENT 
MEMORANDUM ON 

BILL BEFORE THE 
GOVERNOR FOR 

Em;UTIVE ACTION 

WPWiY 

Apprcna:t 

April 5, 1961 .., 'J--· g 
sJ 

Introduced b,:: 

Mr • .Ander11011 

Business Corporation Law (new) 

April 1, 1963 

To enact a new chapter to goyern business corporations. 

2. §ll?IMn: of prgrlaions 0t b1111 

The bill would add to the Consolidated Ia.vs a new chapter, to be known 

aa the "Business Corporation Law•, vbicb vould comprise the etire body ot 

atatuto17 corporate lav gOTerning business corporations generall7. For 

corporations to vhich it applies, the nev chapter would replace the General 

Corporation law and the Stock Corporation Iav and those lava would no longer 

apply to such corporations (§103(a), §103{e)).1 

l 
Citations in this form refer to sections or the proposed new chapter. 



The new chapter vould apply' to domestic corporations and foreign cor­

porations authorized to do busines■ or doing bllsiness in this state, but not 

to other corporations except vhere specif'icall:r so provided (§l.03(a)). The 

only corporations f"aJJ1ng within the definitions of "domestic corporation" 

or "foreign corporation" are corporations for prof'it formed for purposes for 

which a corporation could be formed llJJder the new chapter (§§l.02(a)(4), 102 

(a)(7)). A corporation coa.1.d be formed mider the nev chapter for "a.117 lav.f'ul. 

buaineas purpose or parposes, except to do in this state any- basineas tor 

which formation 1a permitted under any other statute of' this state unless auoh 

statute permits formation under this chapter• (§20l(a)). (S:lnoe banld..Dg or­

ganizations are formed o~ under the Eank1ng Lav, a corporation could not 

be formed under the nn chapter to engage in the bosineaa ot ILJ17 bmk1ng 

organization.. Thus a banking organization or foreign b,.nJdng corporation 

would not fall within the definition of "domestic corporation" or "foreign 

corporation• and 1f0'Uld not be subject to the new chapter. Since the bill 

vo'lilil not repeal the General Corporation Lav or Stock Corporation Lav, those 

statutes vould contmue to gO'TffD banking organisations and foreign bl.nJd• 

corporations). 
.... 

The nev chapter embodies an enensiTe general redraft and aandaent of 

the l.ava it is designed to supplant. Some of the changes seem to be of a 

substantiTe nature. Since it ia assumed that the drafters have furnished a 

detailed explanation or the changes, and since time does not permit, ve vil1 

not attempt S11Ch an eJC,Planation here. 

3. Prier 1eg1a1at1ye histon:: 

A RimUar bill introduced in 1960 (Senate Intro • .3124~ Print 3316 

[Mr. Anderson]) was never reported out ot cammittee. 

4. Kpcn,m position or others respecting NU i 

The bill is sponsored by the Joint Legislative Committee to study 



Revision of Corporation Lava. 

5. Badget illlplications: 

None. 

6. Arguments 1p support 0t b1JJ ! 

This Department has no special competency- to comment upon the narits of 

the bill am has not in the time a-.ailable been able to undertake a detailed 
~is of its proriaions. Counsel to the BenJdng Department baTe, howanr, 
studied generall.1' the bill and the reports issued b.r the drattera. Based 
upon this general stm1, canal consider the proposed new chapter to be &11 

extraaael.7 well-drawn statute, vhich would greatly' imprave -the statute lav ot 
this state 1D the area 1D question. Ccnmsel ba..-e noted no specil'ic defeats 
although it is reoognind that impronmsnts :hi sOM details •"T be possible. 

Sinoe the chapter woald not aft.at the lava governil3g corporationa 
formed under the Banking I&v, this Department vould not be direct11' affected 
b.r ita enactment. The delayed effective date should afford ample tarthw 

opportunit:, for btereated persona to B1Jggest obangea and f'or the legi■latm-e toact. 

to oornot any detect,. If enacted into law, the bill will receive wider 

diatribu:tion and public attention than would otherwise be the case and tbws 

make it aore likel:, that~ def'ecta vUl. be noticed. Thia Department plana 
a detailed a~ vith a viw to determ1n1ng whether an7 prOTiaions of' the 
Benk:bl,g Lav ahould be amended to contor.m with or refer to the new chapter 

instead of' the exiatilig corporate statutes. In the course of' this study- we 
vill suggest such amendments to the new chapter as to us seam. needed. 

For the foregoing reasons, althoagb we are not now 1D a position either 
to endorse the bill in ner,- detail or to raise specific objections, ve regard 

its enactment as a desirable forward step toward a marked improvement in the 

lava of this state governing business corporations. 
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7. Argmgept;, 1n opposition to bill: 

None known at present. 

s. Reasons ,for recommepgation: 
See 2. aild 6., above. 



SHEi.DON OLIENSIS, CHAIIIJIIIAN 

•a l'AIIIC AVl:NUI: 

.. SW VOIIIC a&, N, Y, 

l'I.AZA ._MOO 

THE ASSOCIATION OF THE BAR 

OF THE CITY OF NEW YORJC 

"'2 WEST 44TH STREET 

COMMITTEE ON STATE LEGIIII.ATION 

April 19, 1961 

Re: S. Int. 522, Pr. 522 

Dear Mr. Macerate: 

This bill would effect a comprehensive revision 
of the New York Corporation laws. The Committee on Corporate 
Law of this Association, in conjunction with the Committee 
on Corporation Law of the New York State Bar Association has 
issued a Joint repo~with respect to this bill, and we 
enclose a copy herew th. 

7" ,. / _ ~ l,J\·f(.,.J~~- A. \J~) ~ /'7iG / - a,r;c ...... ;~ ~ --1 

Enclosure 

Honorable Robert Macerate 
Executive Chamber 
State Capitol 
Albany 1, New York 

I ,(~ 

Sincerely, 

( . . ~ 
Sheldon Oliensis 
Chairman 



JOINT REPORT 

OP 

NEW You: STATE BAB AsSOCIATION 

Committee on Corporalion LAw 

AND 

THE AssOCIATION OF THE BAil Of THE CrrY OP NEW Yoait 

Committee ots Corprw111a LAw 

ON 

PROPOSED NEW Yollt BUSINESS CORPORATION I.Aw 
1961 SINATE INT. 522, Assl!MBLY INT, 885 

INTRODUCTION 

On March 22, 1956, the Legislature of the State of New York adopted a 
Resolution creating the Joint Legislative Committee to Study Revision of Corpo­
ration Laws. This action was t:.aken as a result of recommendations to the executive 
and legislative branches of the state government by the Committee on Corporation 
Law of the New York State Bar Association and others. 

After almost five years, there has been introduced in the current session of the 
Legislature a Bill representing the product of the Joint Legislative Committee's 
endeavors. The purpose of this Report, which is presented jointly by the Com­
mittee on Corporation Law of the New York State Bar Association and the 
Committee on Corporate Law of The Association of The Bar of the City of New 
York, is to comment on the Bill. The Bill was referred to in Governor Rockefeller's 

. annual message to the Legislature on January 4, 1961 as "of major importance to 
our business climate". 

The aim of this project was the modernization and simplification of the present 
outmoded and overcomplicated statutes, which have not been subject to a general 
revision for many years, and the elimination of unnecessarily onerous and cumber­
some provisions which have burdened New York corporations and harmed the 
New York business climate. While the Bill embodies certain improvements over 
the existing corporate Jaws of New York, it falls short of the hopes of the members 
of the Bar who have been working on these matters. A great many of the 
suggestions made by the State and City Bar Committees have been disregarded, 
perhaps because the procedures adopted did not provide an adequate opportunity 
for exchanges of views between members of the practicing bar and the revisers' 
staff. In most cases, our Committees do not .know why these recommendations 
were not adopted. 
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The work was commenced with high hopes that New York would take its 
rightful place in the forefront of states having up-to-date legislation conducive to 
domestic enterprise and inviting to business enterprises from other states. These 
hopes have not been realized, and, unless the Bill is substantially amended along 
the lines indicated in this Report, we oppose its enactment as being an unsatisfactory 
substitute for the existing corporation laws. It is our view that, if the Bill were to 
be enacted in its present form, there would be a great reluctance to form new 
corporations in New York and, more important, we believe that some corporations 
now incorporated in New York would seek re-incorporation elsewhere. We also 
believe the Bill would retard qualifications in N cw York by foreign corporations. 

This Report will be presented at the public hearing on the Bill to be held on 
January 31, 1961 in Albany by the Joint Legislative Committee, the Senate Com­
mittee on Corporations and the Assembly Judiciary Committee. In addition, we 
arc now at work on a supplement to this Report which will incorporate revisions 
in form as well as substance which in our view should be made if the pro­
posed law is to be a reasonably workable statute for the business community and 
the people of the State of New York. 

For the purposes of this Report references to the "Bill", without qualification, 
mean the Bill introduced on behalf of the Joint Legislative Committee to Study 
Revision of Corporation Laws, pre-filed on December 16, 19(i() as of January 4, 
1961 (1961 Senate Int. 522, Print 522; Assembly Int. 885, Print 885). References 
to articles or sections in this Report, not otherwise qualified, refer to this Bill. 
References to the "1960 Study Bill" mean the previous bill which was introduced 
on February 15, 1960 on behalf of the Joint Legislative Committee (1960 Senate 
Int. 3124, Print 3316). 

References in this Report to the "Model Act" refer to the 1953 Revised Edition 
of the Model Business Corporation Act prepared by the Committee on Corporate 
Laws of the American Bar Association and published by the Committee on Con­
tinuing Legal Education of the American Law Institute, as further revised in 
1955, 1957 and 1959, such further revisions being contained in a 1959 Cumulative 
Addendum. A three volume annotation of the Model Act has recently been pub­
lished by the American Bar Foundation, which contains the Model Act as revised 
through 1959. 

Where general references arc made to the "existing corporation laws" these 
refer to the General Corporation Law and the Stock Corporation Law. 

What follows in this Report is a general review of the important substantive 
changes which our two Committees believe should be made in the Bill. In the 
interests of brevity, generally our comments are confined to those particulars of 
the Bill which we feel need to be changed. The views expressed in the Report arc 
concurred in by the great majority of the members of both of our Committees unless 
otherwise indicated. In a few instances individual members may not agree with 
particular statements in the Report and reserve the right to record their dissent, if 
the occasion to do so should arise. 
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ARTICLE 1 

SHORT TITLE; DEFINITIONS; APPLICATION; CERTIFICATES; 

MISCELLANEOUS 

This Article contains a combination of provisions derived from the introductory 
and concluding sections of the Model Act, together with various additional mis­
cellaneous provisions, largely from the existing corporation laws, which are not 
paralleled in the Model Act. 

§ 1.02 Definitions. 

To a large extent the definitions are based on definitions in Section 2 of the 
Model Act and and are not contained in the existing corporation laws. In several 
instances the Model Act definitions have been altered, without improvement and 
actually with resulting defects. Several useful definitions in the Model Act have 
been omitted, namely definitions of "Shares", "Subscriber", "Shareholder" and 
"Authorized shares". 

A definition of "Bonds" is included, of no recognizable origin, which defines 
the term to include bonds, debentures and notes "having a maturity date of more 
than a year after the date of their issue". This gives an artificial meaning to a well 
recognized term and, while doing so, eliminates short-term obligations for no 
apparent sound reason in the light of later provisions of the Bill, e.g., § 5.21 and 
§ 5.22. 

The Bill in general adopts accounting definitions from the Model Act, including 
the equity definition of insolvency. As hereinafter noted in respect of Article S, 
this will import major undesirable changes into the New York law. 

A change in the Model Act definition of "net assets" should be pointed out, 
since it is likely to invite litigation because of its effect on the right to pay dividends 
and other matters. The new definition is, in short, assets less "debts and similar 
liabilities". There is no indication as to what "similar" means. 

The definition of "earned surplus" is taken in part from the Model Act, but 
omits express provision for elimination of a deficit, which makes the definition 
inconsistent with § 5.20 of the Bill, also taken from the Model Act. The definition 
also substitutes "net realized earnings, gains or profits, after deduction of all losses" 
for "net profits, income, gains and losses", which might have the effect of raising­
questions under the accrual basis of accounting. (Italics here and elsewhere sup­
plied for emphasis.) 

"Certificate of incorporation" is not adequately defined to encompass corre­
sponding instruments of corporations formed under the varying laws of other 
jurisdictions. 

-
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The definition of "stated value" is inadequate in the case of different series 
of shares of the same class, by providing that all shares of the same class shall have the same stated value. 

§ 1.03 Application. 

Since the existing corporation laws must continue in effect, at least for the time being, for the purpose of insurance, banking, railroad and other special cor­porations in New York, it is essential that the scope and applicability of the new 
Business Corporation Law be precisely defined. This is attempted, but not ade­quately accomplished, in this section. 

§ 1.04 Certificates; requirements, signing, filing, effectwmess. 
This section is useful in combining in one place various requirements which 

apply throughout the Bill. Paragraph (d) however, as to who shall sign a cer­tificate, is not clear. It also perpetuates the requirement of notarization which 
has been eliminated in some forward-looking states and has been eliminated in our own state as to tax returns and for various other purposes. At least, a provision should be added to this section to eliminate the present requirement by the Depart­
ment of State £or authentication of all foreign notarizations of corporate instru­ments to be filed in the Department. We understand that New York stands almost 
alone in requiring this. 

Under paragraph ( f) of this section, an instrument becomes effective upon 
filing by the Department of State "Except as otherwise provided in this chapter". The Bill presently makes an exception to permit a delayed effective date of an instrument only in the case of mergers and consolidations. Our Committees have 
urged that delayed effective dates of amendatory certificates, and also of certifi­cates of incorporation and certificates of dissolution, should be authorized. We 
can see no practical objection. 

Paragraph (g) of this section retains the requirement that the Department 
of State certify and transmit a copy of every instrument to the clerk of the county in which the office of a domestic or foreign corporation is located in this state and 
that the county clerk file and index such copy. Our Committees consider this 
county filing of instruments obsolete in this day of rapid communication. There 
is no such requirement in the Model Act and many forward-looking states no longer 
Tequire it. Its elimination would produce a tremendous saving to the state, both in current expense and in the long-term cost of preservation of duplicate records. 

§ 1.08 Notices dispensed with when delivery is prohibited. 
This section is taken from G. C. L. § 32. A new requirement has been added 

for no apparent reason, requiring that in lieu of proof of notice when dispensed 
with there must be set forth the name of every person not notified. This could 
be an unreasonable burden, especially in the case of publicly-held corporations. 
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ARTICLE 2 

CORPORATE PURPOSES AND POWERS 

§ 2.01 Purposes. 

This basic substantive section of the Bill provides : 

"A corporation may be formed under this chapter for any lawful business 
purpose or purposes except to do in this state any business for which forma­
tion is pennitted under any other statute of this state unless such statute 
permits formation under this chapter." 

The word "permitted" in the foregoing provision should read "required" 
and the "unless" clause should be omitted. Various statutes of the state permit 
formation of certain types of corporations under such statutes, while the same 
types of corporations may also be formed under the present Stock Corporation 
Law, although such formation is not specifically permitted under the other statutes. 
The suggested changes would, we believe, be more consistent with the present 
law and not require consideration and possible amendment of other statutes. 

Two separate bills have been introduced on behalf of the Joint Legislative Com­
mittee for amendment of this section. One bill (Senate Int. 939; Assembly Int. 
1359) would amend the section to insert authority to form a corporation "for 
all lawful business purposes" and then to add the following to the section: 

''Where the certificate of incorporation states that the purposes of the cor­
poration shall be all lawful business purposes, either alone or along with a 
specified purpose, or purposes, the purposes of the corporation shall be all 
lawful business purposes permitted corporations formed under this chapter 
except any business purpose requiring the consent of any public body or officer 
under this chapter or any other statute unless such business purpose is 
expressly set forth in the certificate of incorporation and the required consent 
is attached thereto." 

Our Committees recommend adoption of this amendment. Several states now 
permit this. We believe that it is a sensible recognition of the actuaJ effect of 
innumerable certificates of incorporation as presently drawn to encompass every 
conceivable purpose that the draftsman can dream up. 

The second Bill (Senate Int. 962; Assembly Int. 1360) would further amend 
this section to provide that a corporation may be formed for any lawful business 
purpose or purposes "whether or not for profit". Some members of our Committees 
have urged such a provision and we would approve this amendment. 

§ 2.02 General Powers. 

This section is based on Section 4 of the Model Act, but the language has in a 
number of instances been altered without apparent improvement and with resulting 
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defects. For example, in the introduction there has been inserted the limitation that 
each power thereafter granted to a corporation shall be "in furtherance of its 
corporate purposes". Thereafter in the section, however, it is provided that a cor­
poration may make donations "irrespective of corporate benefit" or in time of war 
or national emergency may do any lawful business in aid thereof "notwithstanding 
its corporate purposes". 

The section omits certain desirable general powers specified in the Model Act, 
such as a general power of indemnification of officers, directors and others. Since 
extensive limitations upon indemnification, at least of officers and directors, are 
specifically dealt with in Article 7, the omission of the general authority from Article 
2 is improper. It also raises a question as to whether or not there is any authority 
to indemnify employees who arc not officers or directors. 

At this point it may be noted that § 9.08, in an irrelevant context, authorizes 
a corporation to give a guaranty "although not in furtherance of its corporate pur­
poses", when authorized by a two-thirds stock vote. This provision should be 
trans£ erred from Article 9 to Article 2. 

§ 2.03 Defn,se of Mitra vires. 

This section, based on Section 6 of the Model Act, would, in effect, abolish the 
defense of ultra vires on behalf of a New York corporation. We approve the change, 
but the section requires some clarification in language. 

ARTICLE 3 

CollPOUTE NAME AND SERVICE op Paoass 

§ 3.01 Corporate na,u; gmeral. 

This section retains the narrow restriction of the existing corporation laws 
which require a corporate name to contain the word "corporation", "incorporated" 
or "limited", or an abbreviation thereof. The Model Act and the vast majority of 
states allow a corporation to be designated also by the word "company". Further­
more, New York until 1911 recognized "company" as sufficient for both domestic 
and qualified foreign corporations, with the result that many older corporations now 
do business in this state with only such appcllation. 

We recommend that the more liberal Model Act provision be reinstated in the 
New York Jaw. Further, the State of Connecticut, in recently adopting the Model 
Act, recognized that it should be sufficient for companies incorporated in other 
countries to qualify without the addition of an appellation other than that indicating 
corporate status in their home jurisdiction, such as "A.G." or "S.A.". Such a 
provision would seem particularly appropriate for a state concerned with encour­
aging international commercial transactions, such as New York. 
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This Article contains a general and salutary provision in § 3.03 for reservation 
of corporate names, but in § 3.0l(a)(6) provides that where consent of the State 
Board of Standards and Appeals to the use of certain appellations is required ( such 
as "labor union"), such consent must be obtained before the name may be reserved. 
This seems unnecessary and should only be required at the time of the filing of the 
certificate of incorporation or certificate of qualification, rather than at the time of 
reservation. 

The provision of the Model Act that the name of a new corporation shall not 
be the same as the name of an existing corporation bas been altered in this section 
to limit the prohibition to similarity with the name of an existing corporation "as 
such name appears on the index of names of existing domestic and authorized foreign 
corporations of any type or kind in the department of state, division of corporations". 
We are informed that this index is not complete. The fact that this change might 
simplify checking by the Division of Corporations, or limit its responsibility in this 
regard, would not seem a valid reason for a test which affocds inadequate protection 
against formation of new corporations in contravention of the substantive rights of 
other existing corporations. 

§ 3.02 CorporalB nam,; exc•ptions. 

This section contains certain exceptions to the restrictions on corporate names, 
but fails to include an exception to permit use of a similar name with the consent 
of the prior user. On the other hand, the same section permits a foreign corporation 
in certain cases and with approval of the Department of State to qualify under a 
name similar to that of a prior user without giving the latter an opportunity to be 
heard. 

This section omits any provision corresponding to G. C. L. § 9-c, which 
permits an investment company to include "finance" or "bond" in its name with the 
approval of the Superintendent of Banks. 

§ 3.03 Reseroalion of name. 

This section is based upon Section 8 of the Model Act and in large part is an 
addition to the existing corporation laws. The Model Act provision, however, has 
been considerably revised and most of the changes are undesirable. For example, a 
provision has been added for issuance of a formal "certificate of reservation" which 
must later be filed with the certificate of incorporation or application for authority 
of a foreign corporation. This appears wholly unnecessary. No provision is made 
for a lost certificate. Also, extension of a reservation under the Bill is authorized 
only "for good cause shown by affidavit", which seems unwarranted and may create 
difficulties in the absence of any expressed standards. 

Sections 9 and 10 of the Model Act contain provisions, not reflected in the Bill, 
whereby foreign corporations which are not doing business in the state, and there-
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fore are not required to qualify, may register their names on an annual basis. This affords a simple procedure for the protection of corporate names by companies of 
national reputation and obviates the need for forming name-holding subsidiaries. A majority of our Committees favor the addition of such provisions in the Bill. 

§§ 3.04 - 3.08 [Service of Process] . 

These sections are an example of numerous provisions in the Bill, some in great 
detail, on matters of civil procedure which obviously belong in the Civil Practice Act. A reason which has been given for not removing them from the existing corporation laws is that there has been a moratorium on amendments to the Civil 
Practice Act. However, the revision of that Act is pending in the Legislature so that the time is now appropriate to put these procedural provisions where they 
belong. · This is especially so since the present Bill is not to take effect for two years. 

Section 3.05 provides that, in addition to the mandatory designation of the 
Secretary of State for service of process, a corporation may designate an additional registered agent who may be "a natural person who is a resident of or has a business address in this state or a domestic corporation or authorized foreign 
corporation". This would permit a non-resident individual to act as such agent, although service of process upon him might be impracticable because of his non­residence. Further, since § 1.02(a) (4) defines "domestic corporation" as one organized or which could be organized under the new Business Corporation Law, the permission here granted would not extend to a N cw York corporation organized 
under another law, such as the Banking Law, even though it may have acted as 
statutory agent in New York for many years. 

§ 4.01 Incorporalors. 

ARTICLE 4 

FOllCATION OF CollORATIONS 

\Ve see no reason why a corporation should not act as an incorporator and point 
out that in § 2.02 (a) ( 16) the Bill would include the power to act as an incor­
porator as one of the general powers of New York business corporations. It would 
thus appear that business corporations organized in our state are to be granted a general power which they may exercise under the laws of some other state, if 
those laws so permit, while they cannot exercise the same power within New York. 
This attitude furnishes a striking contrast with that exhibited in Article 13 which 
imposes various and onerous restrictions on foreign corporations. 
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§ 4.02 Certificate of incorporation; contents, filing. 

Reference is made to the discussion under § 2.01 concerning inco,rpo­
ration for "all lawful business purposes". We further note that while the lists of 
subscribers to shares and of initial directors have been dispensed with, which we 
approve, there has been added a requirement that the specific address of the office 
of the corporation be stated in the certificate. This is unnecessary. There is also 
required the specific address of any designated resident agent other than the Secre­
tary of State and the specific address where the Secretary of State shall mail a copy 
of any process served upon him. 

ARTICLE 5 

CORPORATE FINANCE 

General. 

Essentially this Article represents a combination of provis10ns based on 
Sections 5, 14 through 22, 40 and 41 and 60 through 64 of the Model Act. The 
Article embodies the most far-reaching changes of the entire Bill in existing corpo­
ration laws. In substance, many of these provisions of the Model Act have been 
the most seriously questioned, and least accepted, provisions when that Act has 
been adopted by other states. The draftsmen of the Bill have recognized this and 
have not attempted to adopt to the fullest extent the provisions of the Model Act, 
but they still have gone far beyond the present law of this state. 

While, as noted, most of the sections are based on sections of the Model Act, 
extensive language changes have been made apart from deliberate substantive 
changes, and the drafting changes, in the opinion of our Committees, have not been 
for the better. As a consequence, the Article raises serious problems, not only 
of the substance of the provisions, but of ambiguities and inconsistencies which 
we believe would for many years plague the practitioner and present questions which 
could only be resolved in the courts or by legislative clarification. 

§ 5.01 Authorised shares. 

Paragraph (a) of this section is based on the first paragraph of Section 14 
of the Model Act, with extensive changes of language which are confusing, although 
not apparently intended to accomplish substantively different results. Essentially 
in the case of this paragraph we would recommend adherence more closely to the 
Model Act provision. 

Authorization of special classes of stock should also be recognized, as is done 
in the Model Act provision and in certain other provisions of this Bill. 
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§ S.02 Issue of any class of pr,fwred shares in smu. 

This section is essentially based on Section 1 S of the Model Act, but again 
with confusing variances in language. For example, the purpose of the section 
is to authorize the issuance of preferred shares in series, but the opening sentence 
of the Model Act provision has been so twisted that there is not in this section of 
the Bill any express statement that, if the certificate of incorporation so provides, 
a corporation may issue any class of preferred shares in series. It should also be 
noted that the Model Act authorizes issuance in series of both preferred shares and 
special classes of shares, which is desirable. 

Contrary to the provisions of the Model Act which arc reflected in this 
section, we believe that there should be no narrow delineation of the variations 
permissible between diff ercnt series of the same class. Indeed, we sec no reason 
to limit the power of a corporation, in accordance with its charter, to make whatever 
variations its business requirements dictate in different series of the same class of 
stock, except that the shares of all series of the same class should share ratably when 
stated dividends or amounts payable on liquidation arc not paid in full, as presently 
required by S. C. L. § 11. The existing provision of S. C. L. § 11 also contains a 
limitation that the shares of all series of the same class having voting power shall 
not have more than one vote each, but we do not see any reason why this limitation 
is necessary. We believe that many large and small corporations will be greatly 
handicapped in their customary methods of financing through serial preferred stock 
issues, if the permissible variations between series are restricted as in this section, 

§ 5.03 Subscriptions /or shares; lime of payment, forfeiture for dejaull. 

Paragraph ( d) of the section provides that in case of default in paying any 
installment due on a subscription for shares, the shares and all previous payments 
made shall be forfeited to the corporation. This forfeiture provision, which is 
presently contained in S. C. L § 68, is harsh. Section 16 of the Model Act appropri­
ately provides that amounts realized on resale of any forfeited shares, in excess of 
the amount due on the subscription, must be returned to the defaulting subscriber. 
We believe the Model Act provision should be adopted. 

§ S.04 Consideration and payment for shares. 

Paragraphs (g) and (h) of this section provide for withholding of the issue 
of certificates for shares until full payment has been received and further provide 
that the subscriber is entitled to all the rights and privileges of a shareholder "When 
the consideration for shares has been paid in full". This is not in accord with 
current New York law, which permits the issue of certificates for partly paid 
shares and the payment of dividends thereon. The existing law, particularly in 
connection with employees' stock purchase plans, is often desirable and should be 
retained. If eliminated, confusion could result, for example, under plans hereto­
fore adopted under S. C. L. § 14. 
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§ S.OS Rights ancl options to purchase shares. 

Paragraph (d) of this section requires shareholder authorization for a "plan" 
for the issue of rights or options to officers, directors or employees, leaving, am­
biguous, as under the present S. C. L. § 14, the granting of rights or options on 
an individual basis without a formal plan. We believe that shareholder approval 
should be required in the case of the granting of rights or options to officers, 
directors or employees, whether or not there is a formal plan, and recommend 
that the matter be dealt with as in Section 18A of the Model Act, which is similar 
to § 5.05 except in this respect. 

§ 5.06 Determination of stated capital. 

This section is a modification of Section 19 of the Model Act. Among the 
problems dealt with is the question of what part of consideration £or shares. without 
par value shall constitute stated capital. The Model Act, recognizin_g_ the practi­
calities of the problem, permits the board of directors to make an allocation between 
stated capital and capital surplus within sixty days after issuance of shares. The 
Bill requires such allocation to be made "at the time of issue" which would present 
serious practical difficulties in many instances. 

§ 5.07 Compensation for fonnation, reorganization and financing. 

This section of the Bill adopts Section 20 of the Model Act but, without 
apparent reason, restricts payment, out of the consideration for an issuance of 
shares, to expenses for the sale or underwriting "by underwriters or dealers or 
others performing similar services". We see no reason to prevent payment, out of 
such consideration, of ordinary expenses, such as issue taxes, printing and legal fees, 
which may be incurred in a private issuance of securities without intervention of 
underwriters or dealers. 

§ 5.08 Certificates representing shares. 

This section contains in paragraph ( c) a requirement for giving notice of 
existence of certain charter provisions on the face or back of every certificate for 
shares issued by a corporation. In general, we believe such requirements to be 
unnecessary and undesirable ; shareholders do not generally look at certificates 
they receive after they have acquired shares for the purpose of ascertaining their 
rights. 

§ 5.10 Prohibited transfers to officers, directors, shareholdr?Ts or creditors; laborers' 
'UJ(lges preferred. 

It is strongly urged that this section be eliminated. It is derived in part from 
S. C. L. § IS, which came from an 1890 statute. The 1890 statute was never brought 
up-to-date to be integrated with the Uniform Fraudulent Conveyance Act which 
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was enacted in 1925 (Article 10-Debtor and Creditor Law). The protection of 
creditors is adequately covered in the Debtor and Creditor Law and in the Bank­
ruptcy Act. 

Apparently because the Uniform Fraudulent Conveyance Act and the Bank­
ruptcy Act contain detailed provisions dealing with preferential transfers no 
provision similar to this section was thought necessary in the Model Act. 

Paragraph (a) of this section is based on the definition of "insolvent" set forth 
in § 1.02. Paragraph (b) sets up another test for invalidity of transfer, and that 
statutory test varies from the test set forth in the Debtor and Creditor Law §§ 271-
273. 

Paragraph ( e) of this section gives priority to laborers' wages. This paragraph 
is unnecessary because other laws ensure the same result. See comment to § 6.29, 
infra. 

The Debtor and Creditor Law refers to every conveyance ( defined to mean 
every payment of money, assignment, release, transfer, lease, mortgage, etc.). The 
Debtor and Creditor Law is broad enough to include a prohibited transfer to any 
person, including officers, directors and shareholders of a corporation. Therefore, 
there is no need for§ 5.10. 

§ 5.11 Dividends in cash or property; partial liquidation. 

Paragraph (a) of this section makes several important changes in the New 
York law relating to corporate dividends, presently embodied in S. C. L. § 58 and 
Penal Law § 664: 

( 1) While the capital impairment test for legality of dividends is retained, 
the section adds a further restriction against payment of dividends which would 
leave the corporation "insolvent" in the equity sense. This is in accord with the 
Model Act, However, in view of the difficulty of applying the insolvency test, and 
the severe personal liability imposed by Article 7 of the Bill on directors for 
improper dividend payments ( as well as for improper purchases of the corporation's 
own stock and in other respects) , we note here particularly that there should be 
included in Article 7 the provision of Section 43 of the Model Act, not unlike the 
Delaware law, that exempts a director from liability if he relies and acts in good 
faith upon financial statements by independent public accountants or represented to 
be correct by certain corporate officers or if in good faith he considers assets to be 
of their book value. 

(2) Special treatment of "wasting assets" corporations has been added in 
§ 5.11 (a) ( 1) . Dividends may be paid in excess of surplus to the extent that the 
cost of the wasting assets has been recovered by depletion reserves, amortization 
or sale, if the net assets remaining are sufficient to cover the liquidation preferences 
of shares having preference on involuntary liquidation. However, unlike com-
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parable provisions in, for example, the Model Act and the Delaware Corporation 
Law, the treatment is limited to corporations engaged "principally" in the exploita­
tion of wasting assets. We see no reason for this limitation ; furthermore, the 'term 
"principally" is imprecise and is likely to breed doubt and litigation. 

( 3) Dividends may be paid generally from any surplus, whether capital surplus 
or earned surplus, as under New York law today, but when a dividend is from 
sources other than earned surplus notice must be given to the shareholders disclosing 
the portion of the dividend charged to earned surplus and the portion charged to 
capital surplus. This is a provision new to the law of New York. The Bill requires 
like disclosures in other sections with respect to the surplus category from which 
funds come for purchases under certain circumstances of a corporation's own stock 
and with respect to the surplus accounts charged when a stock dividend is made, 
and with respect to transfers of surplus on split-ups and reclassificanons. All this 
would of course require all New York corporations to maintain separate earned 
surplus and capital surplus accounts, even though the Bill permits dividends and 
stock purchases to be made freely out of either class of surplus. The problem is 
greatly aggravated by § 13.18, which in effect imposes the same requirement on all 
foreign corporations doing business in New York and having shareholders in 
N cw York. Many corporations maintain such separate accounts today ; many more 
do not, and in the case of a large company with a long history we arc advised by 
accountants that separating the accounts for past years will be a major task. Small 
corporations may find it even more difficult. Section 520(a)(l)(A) provides that 
a domestic corporation formed before the effective date of the Bill which has not 
previously determined the amount of its earned surplus may do so before the declara­
tion of the first dividend after such effective date, and "such determination shall be 
conclusive in the absence of fraud", although there is no such provision in favor of 
a foreign corporation. Despite this provision and the fact that the Bill omits 
from § 5.20 much of the complex accounting principles of the 1960 Study Bill 
which were to apply to the computation of earned and capital surpluses, we 
believe that the disclosure requirement is not of sufficient importance to justify this 
change from the existing corporation laws. Publicly held corporations arc already 
adequately regulated by stock exchange and S. E. C. rules, and the supposed advan­
tages of the disclosure requirement are largely inapplicable to small and closely 
held corporations. The directors and officers of small corporations will probably 
in many cases fail to comply with the requirement simply by reason of unfamiliarity 
with it and will thereby be trapped into unintended violations and subjected to the 
severe and broad personal liability imposed by § 5.23. 

Even if the underlying principle as to the distinction between earned surplus 
and capital surplus were acceptable, compliance with the disclosure requirement will 
often be impossible. Notice is to accompany the dividend or other distribution, 
setting forth the amount which comes other than from earned surplus. Not infre-
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quently a corporation would be uncertain of the source of a distribution until after 
the close of the fiscal year and then only after its accountants had completed their 
audit. 

Paragraph (b) of this section creates confusion by introducing the concept of 
.. partial liquidation", which is not defined or explained elsewhere in the Bill. 

§ 5.12 Share distributions to shareholders. 

This section is completely new to the statutory law of New York. It provides 
that "A corporation may, from time to time, make a pro rata distribution of its 
authorized but unissued shares, or its reclassified or split-up shares, or its treasury 
shares, to holders of any class or classes of its outstanding shares" subject to five 
"conditions". 

Before turning to the conditions we call attention to the fact that the section 
is premised on a basic misconception of the way in which the New York corporation 
law has always operated and will continue to operate under the revision. Stock 
dividends arc, of course, actually "distributed" to the shareholders, just as cash 
dividends arc distributed. On the other band, a reclassification or split-up ( or 
combination of shares into a lesser number, which is not mentioned) is legally 
accomplished by the filing of an amendment to the certificate of incorporation, after 
such amendment has been properly authorized by the stockholders. As soon as the 
filing takes place the stockholders automatically become the owners of the new 
shares, and their old certificates at once become evidence of such new ownership. 
Of course steps should be, and usually are, promptly taken to give the stockholders 
new certificates, appropriately describing the new shares, either in exchange for or 
in addition to, their old certificates, but such exchange of certificates or delivery 
of additional certificates is not necessary to make the stockholders the owners of 
the new shares. There is no "distribution" of the new shares in the ordinary sense. 

The first condition is that shares of one class may not be distributed to holders 
of shares of any other class unless the certificate of incorporation so provides. 
Section 40 of the Model Act ( which properly deals only with the distribution of 
dividends, and not split-ups, combinations or reclassifications) adds an alternative 
condition that the payment be authorized by a majority of the shares of the class 
in which the payment is made. We see no real need for either condition: a court 
of equity has adequate power to prevent misuse of the corporate power to make 
share distributions. In any event the application of the condition to reclassification 
is meaningless ; a reclassification by its very nature changes shares of an existing 
class into shares of another class by amendment of the certificate of incorporation. 

The second condition requires a transfer from surplus to stated capital in the 
event of the distribution of authorized but unissued shares "of an amount at least 
equal to that required by section 5.04." The reference to § 5.04 is inept. 
That section, which governs the consideration and payment for newly-issued 
shares, docs not contain any fixed requirement as to amount other than that in the 
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case of par value shares the consideration shall not be less than the par value ; in the 
case of par value shares the board may from time to time fix a higher consideration, 
and in the case of no par shares the board may (absent restrictions in the certificate 
of incorporation) fix the consideration "from time to time". Section 5.12 includes 
a proviso that "no transfers from surplus need be made upon a share distribution 
following a reclassification of shares by amendment of the certificate of incorpora­
tion, except to the extent that the aggregate par or stated value of the reclassified 
shares so distributed exceeds the stated capital for such shares prior to reclassifica­
tion." For the reason given above this proviso is inappropriate. If any allocation 
of surplus should be required it would necessarily be made as a part of the re­
classification and would not take place when certificates for the reclassified shares 
are later delivered. 

The third "condition" is not a condition at all, but is expressed as an author­
ization to the corporation to split up treasury shares (while again nothing is 
said about combinations) or to reclassify treasury shares at the same time that 
outstanding shares are split or reclassified. This can be, and is, done by New York 
corporations today, and no specific authorization is necessary. If it were not done 
the treasury shares which were not so changed might constitute a separate class of 
shares-a most confusing and undesirable result. The third "condition" also 
contains an authorization to pay stock dividends on treasury shares, which is 
desirable. It is believed that this could be done without specific authorization, 
if it were not for the provisions of § 5.12, which only authorizes distributions on 
"outstanding" shares, thus excluding treasury shares as defined in § 1.02. 

The fourth "condition" is also not a condition, but merely a statement that no 
transfer from surplus to stated capital need be made by a corporation making a 
distribution of its treasury shares to holders of any class of outstanding shares. It 
is an unnecessary accounting provision, and in any event is repeated and covered in 
§ 5.18(c). 

The fifth condition requires that "Every share distribution to shareholders, 
whether of authorized but unissued shares, or of split-up or reclassified shares, or 
of treasury shares, shall be accompanied by a written notice appropriately dis­
closing the effect of such distribution upon the stated capital and the earned surplus 
or capital surplus of the corporation." As pointed out above, in the case of a split­
up or reclassification the change in the shares is effected by an amendment of the 
certificate of incorporation authorized by the stockholders, and any effect of the 
change on capital or surplus would normally be disclosed when that authorization 
is sought. In any event, however, as stated before, our Committees are opposed to 
such statutory disclosure requirements which make distinctions between earned 
and capital surplus compulsory. 

We believe that all of§ 5.12 is unnecessary and can be eliminated in its entirety. 
In any event the section should go no further than paragraphs ( c), ( d) and ( e) 
of Section 40 of the Model Act. 

. --
,._ . ..:.,i:-: 
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§ 5.13 Purchase by a corporation of its own shares out of surplus. 
This section adds to the restrictions now existing on the purchase of its own 

shares by a corporation (1) an "equitable insolvency" test and (2) a provision that 
no such purchase shall reduce net assets "below the aggregate amounts payable 
to the holders of shares having prior or equal preferential rights upon involuntary 
liquidation." This second restriction is inconsistent with provisions in the Bill 
which permit-properly, we think-the payment of dividends which reduce net 
assets below amounts necessary to satisfy preferential rights on involuntary liquida­
tion, and which permit preference shares to be originally issued for less than such 
amounts. We do not think it is necessary or desirable to protect such preferences. 

We note that the Bill adds the words "for any purpose" to the opening words 
of § 5.13 reading: "A corporation may purchase its own shares at any time and for 
any purpose when it is not insolvent • • •... These words did not appear in 
the 1960 Study Bill. We think that the phrase should be omitted because it 
could support the argument that there could be no purposes that would be im­
proper-which is not the fact. 

§ 5.14 Purchase by a corporation of its own sharss out of stated capital. 
This section permits a corporation to purchase its own shares out of capital 

in order to eliminate fractions, collect or compromise indebtedness to the corpora­
tion, pay shareholders entitled to receive payment for their shares under the 
chapter, and to effect "subject to the other provisions of this chapter" the retire­
ment of redeemable shares by redemption or purchase. Generally speaking, these 
exceptions are all desirable. The last-quoted words presumably refer to § 5.17(a) 
where there is provision that: "No redemption or purchase of redeemable shares 
shall be made by a corporation out of its surplus or stated capital when such 
redemption or purchase would reduce the net assets below the aggregate amount 
payable to holders of shares having prior or equal preferential rights upon involun­
tary liquidation or below its stated capital after giving effect to the reduction re­
quired by paragraph (d) of section 5.18." Confusion and complexities result from 
the overlapping treatment of this subject in §§ 5.13, 5.14 and 5.17. 

We further note that the Bill makes no attempt to extend to these sections 
dealing with the purchase by a corporation of its own shares the principle that 
there must be some kind of "disclosure0 to the stockholders if the purchases or 
redemptions of stock arc made from capital surplus rather than earned surplus. 
Disclosure is only required if the purchased shares arc cancelled, and cancellation 
is only required if the purchase is out of stated capital. In that case § S.18( d) 
requires disclosure of the effect on stated capital to be made "in the next financial 
statement furnished by the corporation to its shareholders [ where it should be 
made regardless of the statutory- requirement] and in the first notice of dividend 



I I 

I 

- . 

17 

or share distribution that is furnished to shareholders between the date of the 
reduction of capital and the next financial statement". ( Of course, neither the 
Bill nor the existing corporation laws require the periodic furnishing of any financial 
statements to shareholders.) We do not point out the inconsistencies in order 
to urge broader "disclosure" requirements such as those contained in § 5.11 (a)(2) 
and § 5.12(a)(5}. We expand on the subject only to show the inconsistencies 
and complications which the Bill fails to resolve in the process of introducing 
statutory "disclosure" requirements in an area not touched by the existing corpo­
ration laws. 

§ 5.15 Agreements for purchase of its own shares by a corporation. 

Paragraph (a) of this section provides : "A contractual promise by a corpo­
ration to purchase the shares of a shareholder shall be enforceable by the share­
holder to the extent permitted by section 5.13 (Purchase by a corporation of its 
own shares out of surplus) ; except that, if the promise was made contemporaneously 
with the issue of the shares, it shall be so enforceable only if it was part of an 
agreement made in furtherance of the business of the corporation." The first 
part of this sentence removes doubt as to the enforceability of such contracts and 
is desirable. We do not, however, understand the "except" clause. If the promise 
is not contemporaneous with the issue of the shares is it to be enforceable although 
not made in furtherance of the business of the corporation? What does "in further­
ance of the business of the corporation" mean as to a contract to purchase 
outstanding shares? 

§ 5.16 Redeemable shares. 

Paragraph (b) of this section provides that: "No redeemable or other shares 
shall be issued which purport by their terms to grant to any holder thereof the right 
to compel the corporation to redeem such shares" except in the case of open-end 
investment companies as defined in the Investment Company Act of 1940. At least, 
this exception is appropriate. A further exception in the 1960 Study Bill applicable 
to sinking funds has been omitted. This may have been done in response to a 
memorandum submitted by this Committee which criticized the detailed provisions 
which the 1960 Study Bill made applicable to sinking funds as being matters that 
should be regulated by the preferred stock provisions. We still believe that these 
previous detailed provisions should be eliminated, but it is important that the present 
language of paragraph ( b) be expanded to include a simple exception which would 
permit a corporation to create sinking funds for the redemption or purchase of its 
pref erred shares to the extent that surplus is available. This would be in accordance 
with frequent financial practice and would eliminate any doubt as to the continued 
validity of such provisions in existing issues. 
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§ 5.18 Reacquired shares. 

We have mentioned in the discussion of § 5.14 the provision in § S.18(d) 
requiring "disclosure" when stated capital has been reduced by the cancellation 
of reacquired shares. We object to this statutory provision as unnecessary. Regard­
less of any statutory mandate the necessary information should appear in all subse­
quent balance sheets of the corporation. 

Paragraph (e) provides that shares cancelled under § 5.18 shall be restored 
to the status of authorized but uni~sued shares "except that if the certificate of 
incorporation prohibits the reissue of any shares required or permitted to be 
cancelled under this section, such shares shall be eliminated from the number of 
authorized shares by the filing of a certificate of amendment under section 8.05". 
This ignores the fact that certificates of this kind under § 8.05 must be authorized 
by the shareholders under § 8.03. Since it is mandatory that these shares be 
eliminated, we believe that such certificate need only be authorized by the board. 

§ 5.19 Reduction of stated capital in certain cases. 

This section permits a simplified procedure for reduction of capital in two 
cases : ( 1 ) elimination from stated capital of amounts previously transferred 
thereto from surplus, and (2) reduction of stated capital represented by no-par 
shares. It is based in general on Section 63 of the Model Act, However, it 
eliminates the requirement of shareholder authorization which was contained in 
the 1960 Study Bill and is also contained in the existing corporation laws of 
New York, the Model Act and, for example, the Delaware Corporation Law. A 
majority of our Committees think this requirement should be restored. If it is, 
the "disclosure" provision in paragraph ( c) of course becomes unnecessary. 

§ 5.20 Special provisions relative to surplus and reserves. 

This section, together with certain of the definitions in § 1.02, is contained in 
the Bill chiefly because of the requirements in §§ S.ll(a)(2) and S.12(a)(S), 
discussed above, that shareholders be furnished with information as to the effect 
of dividends on earned surplus and capital surplus. We are glad to note that 
much of the complex and confusing accounting provisions of the 1960 Study Bill 
have been eliminated. However, as stated above, we still believe that statutory 
distinctions between earned surplus and capital surplus are unnecessary and 
ill-advised innovations in the law, and that the so-called "disclosure" provisions are 
not required to protect shareholders of New York corporations. We therefore 
urge the elimination of a large part of this section. 

In addition, we would eliminate paragraph (a) (3), which requires the con­
sent of shareholders for the application of capital surplus to eliminate any deficit 
in the earned surplus. We do not believe that such consent should be necessary 
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in view of the fact that this is a mere accounting change which should be within 
the province of the board of directors. 

§ 5.21 Corporate bonds, 

Paragraph (a) of this section dealing with consideration for the issuance 
of bonds reflects existing provisions in S. C. L. § 69 and is appropriate, except 
that the definition of "bonds" in § 1.02 excludes notes with a maturity of not more 
than one year. 

Paragraph (b) permits a corporation in its certificate of incorporation to 
confer upon holders of bonds "rights to inspect the corporate books and records 
and limited or contingent rights to vote in the election of directors, provided that, 
so long as the bonds are not in default, the holders thereof shall not have the power 
to elect more than one-third of the entire board". We do not see why the phrase 
"limited or contingent" is made applicable only to rights to vote and not to rights 
to inspect. As a matter of fact, however, the phrase appears inappropriate in either 
place. The grant of "rights to inspect'' and of "rights to vote" would include, with­
out more, lesser rights of the same kind which are subject to conditions or contin­
gencies. We are more concerned by the language of the proviso. The bondholders 
would have the "power to elect" an entire board if the votes to which they were en­
titled constituted a majority of those present at an annual meeting, even though the 
total votes held by all bondholders might have been less than a majority of all votes 
that might have been cast. The "power to elect" cannot be effectively limited to a 
power to elect one-third or less of the entire board, except by specifically providing 
that the bondholders, voting alone, shall have the sole right to elect a stated number 
( not more than one-third) of the board. If stockholders and bondholders all vote 
together for the same candidates it will not be possible in most situations to know 
who was elected by the stockholders and who was elected by the bondholders. We 
believe that it is undesirable to provide for a specific class of directors who would 
be elected only by the bondholders, and urge that if bondholders are to be given 
voting rights it be done in the same manner as in the Delaware and Maryland 
Corporation Laws where they are given rights to vote in the same manner as stock­
holders. This leaves in the air, of course ( as does § 5.21 (b)) the question 
of the size of the principal amount of bonds which a bondholder must hold for each 
vote cast by him, but this is not a serious defect. 

§ 5.22 Convertible shares and bonds. 

This section provides that securities convertible at the option of the corpo­
ration may not be issued, and prohibits "upstream" conversion in line with Section 
14(e) of the Model Act. It contains a specific provision that a corporation may 
issue bonds convertible into other bonds, which seems superfluous. 
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Paragraph ( d) ( 1) is badly drafted. It authorizes the corporation to issue 
bonds convertible into its shares upon terms fixed by the board of directors : "If the 
number of shares of each class outstanding plus the number of shares that the corpo­
ration may be obligated to issue to satisfy conversion privileges does not at any time 
while such conversion privileges are outstanding exceed the number of authorized 
shares of that class." In other words, the condition upon which the validity of the 
convertible bonds ( or at least their conversion feature) depends may be broken after 
the issue of the convertible bonds has taken place. To avoid this any careful lawyer 
would always elect the alternative condition set forth in paragraph (d)(2}, which 
requires inclusion of a provision in the certificate of incorporation ( either originally 
or by amendment) conferring express authority on the board of directors. Thus 
the apparent intention of the Bill to make convertible bonds issuable by vote of the 
board of directors alone is indirectly defeated. 

We object again to "disclosure" requirements in paragraph (f) in connection 
with conversions of convertible stock. Furthermore, we do not see why such 
"disclosure" should be required when stock is converted and not when bonds are 
converted. 

§ S23 Liability for failure to disclose required information. 

This section provides that the failure of a corporation to comply in good faith 
with the notice or disclosure requirements contained in various sections of the Bill 
referred to above "shall make the corporation liable for any direct or indirect damage 
sustained by any person in consequence thereor'. If the disclosure requirements 
arc eliminated, as we urge, this section would of course become unnecessary. If they 
are not eliminated we believe that the imposition of liability on the corporation is 
much too vague and indefinite. V cry possibly the chance of such liability may not 
be great, but the damage (including "indirect damage", which is a unique term 
without any defined meaning as far as we lmow) could be tremendous. Certainly 
directors would not regard the risk as inconsequential, particularly since, if the 
corporation were held liable, stockholders might, in derivative actions, force the 
directors to make restitution. We lmow of no similar provision in any corporation 
law of any state. 

The problem is greatly aggravated by § 13.18, which makes § 5.23 applicable 
to all foreign corporations doing business and having shareholders in New York. 

ARTICLE 6 

SHAREHOLDERS 

§ 6.01 By-laws. 

This section provides for amending by-laws by the vote of shareholders entitled 
to vote for directors and ignores the fact that there may be different classes of 
shareholders voting for some but not all of the directors. The section is not clear 
as to whether power to amend by-laws may be vested solely in the board of directors. 
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§ 6.03 Special 1neeting for election of directors. 

The time periods set forth in this section may in some circumstances be 
insufficient, particularly in the case of corporations subject to S. E. C. proxy require­
ments. They should be extended. 

§ 6.09 Proxies. 

This section incorporates the provisions of the existing corporation laws as to 
circumstances under which proxies may be irrevocable. Section 6.20 of the Bill 
contains a new provision authorizing a binding agreement between two or more 
shareholders as to the exercise of voting rights, subject to specified limitations. To 
be consistent with this new provision and to make possible the implementation of 
such agreements, an additional category of authorized irrevocable proxies should 
be included in § 6.09. 

Paragraph (g) of this section follows S. C. L § 47-a in providing that a 
revocable proxy given by the seller of shares to the purchaser may be revoked after 
the contract of sale has been performed. In most contract of sale cases, that is just 
the time when continued effectiveness of the proxy is most important, particularly 
if a record date is involved. The provision should be changed. 

§ 6.10 Oath of sharsholdtr. 

This continues existing corporation law provisions against giving anything 
of value for a proxy or vote. As noted in connection with § 6.09, this section also 
should be correlated with § 6.20. The two sections as presently drafted are 
inconsistent and incomplete. The simplest thing would be to do away entirely 
with the provision for shareholder oath-taking, which we believe is archaic and not 
required in most states. 

§ 6.11 Selection and duties of inspectors at shareholders' meetings. 

This section imports a new requirement that the number of inspectors must 
be "one or three", which seems unnecessary and contrary to the very common 
practice of using two inspectors. 

§ 6.12 Qualification of voters. 

Paragraph (c) of this section contains a peculiar requirement that shares held 
by a trustee may be voted by him only "after the shares have been transferred into 
his name as trustee". It hardly seems possible that it was intended to prevent 
trustees from ever obtaining proxies and voting shares held by their nominees. 
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§ 6.20 Agreements a,s to voting; provision in certificate of incorporation as to 
control of directors. 

This section contains two major new provisions £or New York law, one dealing 
with agreements between shareholders concerning their voting rights as such and 
the other dealing with limitations on the powers of directors in their management 
of the corporate affairs. 

As to paragraph (b), it should be made clear that its purpose is limited to 
validating charter provisions which otherwise might be questioned as improperly 
limiting directors' power to manage the business. The wording of the Bill is such 
that the paragraph might be given a restrictive rather than a broadening effect and 
thus call into question many limitations on directors' powers which have l.ong been 
accepted under case law or customary practice, such as restrictions on incurring 
debt and paying dividends, commonly found in preferred stock charter provisions. 

Further, it appears that there is some inconsistency between paragraph (b) 
and § 6.01 (b) which in general terms permits by-law restrictions on directors' 
powers, as also does § 2.02(a) (11). A further objection to paragraph (b) is that 
the limitations on directors therein permitted cannot, under the present language, 
be inserted in an original certificate of incorporation, sinr.e a shareholder vote is 
required to insert such limitations. 

Paragraph ( c) requires a two-thirds shareholder vote to eliminate director 
limitations provided in the charter pursuant to the foregoing paragraph. We see 
no need for the high vote requirement and suggest its elimination. 

Paragraph ( d) provides for shifting liability for managerial acts or omissions 
from directors to "the shareholders consenting thereto", where the directors' 
freedom has been limited under this section. We think that the imposition of 
shareholder liability might not be appropriate in all circumstances and that the 
description of the persons to be liable is too vague. 

§ 624 Books and records; right of inspection, prima facie evidence. 

Paragraph (e) provides for the mailing to a shareholder, upon written request, 
of the corporation's most recent balance sheet and profit and loss statement. We 
believe that the statements required to be furnished should be specifically described 
and appropriately limited. Thus, subject to a proviso requiring the furnishing of 
statements for the most recent fiscal year, if more recently publicized statements 
are not available, the corporation should be required to furnish only the balance 
sheet and profit and loss statement which were last furnished to shareholders 
generally or otherwise made available to the general public ( e. g., by filing with the 
S. E. C. or other regulatory agencies). Otherwise, the corporation could be 
required to furnish to particular stockholders interim balance sheets and profit and 
loss statements prepared solely for the internal operating purposes of management. 
Since these are usually unaudited and always subject to year-end adjustment, they 
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could be misleading. There is also the possibility that particularly enterprising 
stockholders could use information so obtaiued to the detriment of other stock­
holders. Most important is the fact that such statements are prepared for operating 
purposes and disclosure would often prove contrary to the interests of the stock­
holders generally. 

There should also be some limitation on the frequency with which a shareholder 
may demand such statements as are to be subjected to the requirement. 

§ 6.27 Security for expenses in shareholder~ derivative actw-n brought •n the 
right of the corporation to procure a judgment in its favor. 

Toward the end of this section, there is a new provision conditioning recourse 
to the security for costs in a derivative action upon a finding by the court "that 
the action was brought without reasonable cause." This is not in the existing 
corporation laws, and the Model Act expressly provides for the recourse whether 
or not there is such a finding. The court's discretion in this important area should 
not be limited by the necessity of such a finding, and therefore the provision in 
the Bill should be deleted. 

[§ 6.29 Liability of shareholders for wages due to laborers, servants or employees.] 

While this section is not contained in the Bill itself, the Joint Legislative 
Committee has introduced a separate bill ( Senate Int. 523, Print 523 ; Assembly 
Int. 837, Print 837) which would add this § 6.29, and also make a related change 
in § 6.24. The proposed § 6.29 is a compromise suggestion to retain in the 
New York law a slightly watered-down version of § 71 of the Stock Corporation 
Law. Our Committees have repeatedly pointed out that S. C. L § 71, imposing 
personal liability on shareholders of N cw York corporations, is an anachronism. 
Corresponding provisions are today to be found in the laws of only a few other 
states. The provision makes it impossible for the careful practitioner to give an 
unqualified opinion that stock of a New York corporation is "fully paid and non­
assessable." 

The New York Debtor and Creditor Law, as well as the Federal Bankruptcy 
Act, properly give priority to wage earners' claims, and the New York Penal Law 
also contains provisions to protect wage earners against non-payment of their 
wages. As has been repeatedly documented, S. C. L. § 71 has in the past produced 
probably as great injustice upon smaller shareholders as could equal any mis­
fortune of the persons it was designed to protect. Its existence in the New York 
corporation laws bas been a prime reason for corporate counsel's selecting other 
jurisdictions for incorporation in order that they might assure their clients that 
stock of a corporation would be non-assessable. Our Committees strongly recom­
mend that neither the proposed § 6.29, nor any provision based on the existing 
S. C. L. § 71, should be added to the new Business Corporation Law. 
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ARTICLE 7 

DDlECTOJtS AND 0FFICEllS 
General. 

We feel that various changes are necessary from a standpoint of policy on 
important points covered by this Article. The faults that exist arc largely those 
of concept rather than of drafting, although a number of technical improvememts 
are required. The main topics for concern are the liability of officers and directors, 
conflicting interests of directors in transactions of the corporation and the 
indemnity provisions. 

§ 7.02 Number of Directors. 

References in this and other sections to by-laws "adopted by the shareholders" 
should be expanded to include by-Jaws adopted by the incorporators. 

§ 7.06 Removal of directors. 

We believe that the right to remove a director for cause should not be qualified, 
as in the Bill, simply because he may have been elected by cumulative voting or 
may represent one class of shares. 

§ 7 .07 Quor"m of directors. 

We believe it undesirable to permit one director to constitute a quorum (as 
one-third of a minimum three-man board) and would require a quorum of not less 
than two. 

§ 7.08 Action by the boarcl. 

The City Committee recommends that directors should be permitted to act 
without a meeting by unanimous consent in writing, believing that the twelve states 
that permit such action arc in the forefront and that the trend is toward such legis­
lation. The omission of such a provision coupled with a statement of the Joint 
L~slative Committee in its Fourth Interim Report to the effect that the provision 
had been considered and rejected makes it less likely than ever that a New York 
court would sustain board action by unanimous written consent in any case where 
the question might be presented. The reason generally adduced for requiring a 
directors' meeting applies only where there is lack of unanimity among the board 
members. The arguments of a dissenting director should be heard by the other 
directors, of course, but where no director dissents there is no need for directors 
to confront each other in a meeting before taking any action. 

A majority of the State Committee does not concur in the foregoing, believing 
that interchange of ideas is important in reaching decisions. 
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§ 7.11 Notice of meetings of lhe board. 

Paragraph (d) of this section provides that, if a board meeting is adjourned, 
notice shall be given to directors not present at the time of adjournment "Unless 
otherwise provided in the by-laws". This is contrary to accepted practice and will 
simply be a trap for the average practicing lawyer. We believe that the requirement 
should be omitted and that no notice should be necessary in such a case unless 
required by the by-laws. 

§ 7.12 Executive committee and other committees. 

Paragraph ( c) provides that the designation of any committee and delegation 
thereto of authority shall not relieve any director of any responsibility imposed upon 
him by law. The apparent intention of paragraph (c) is to impose liability upon a 
director who is not a member of a committee for action taken by the committee even 
if taken without the knowledge of the director or an opportunity for him to be heard 
thereon. We think the imposition of such liability is unwarranted and thcrcf ore 
recommend the elimination of this provision. 

§ 7.13 Interested directors. 

This section in paragraph (a) (2), and the succeeding section dealing with loans 
to directors, contain novel provisions which provide that approval of a contract or 
transaction with an interested director or authorization of a loan to a director shall 
be "by a vote sufficient for such purpose, without counting the vote or votes cast 
as a shareholder by such interested director or directors". We believe that the 
holders of a majority of the disinterested shares should be able to approve inter­
ested directors' contracts and loans to directors. 

Paragraph ( c) provides that the preceding paragraphs shall not relieve directors 
from responsibility. This is correct as to directors who are not interested and vote in 
favor of a contract or transaction, but it should not be true of the interested director 
who discloses his interest and does not vote on the contract or transaction. Para­
graph (c) is not necessary and may be interpreted as placing greater responsibility 
on directors than is intended. 

§ 7.19 Liability of directors and officers in certain cases. 

A provision should be added to spell out what is presumed as to the assent 
of absent or silent directors, rather than imposing liability simply for "concurring" 
in corporate action. It should be expressly provided that a director who records his 
dissent is relieved of liability, and such provision should be general rather than 
limited to the special cases referred to in this section. Such a provision should 
probably be set forth as a part of§ 7.17. 
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It should be made clear that no liability should be placed upon an officer for 
ministerial actions taken pursuant to a vote of the board. 

In this section or in some other appropriate place in the Bill there should be 
inserted a provision as to both directors and officers similar to that found in Section 
43 of the Model Act allowing directors to rely in good faith upon financial statements. 

We believe that no personal liability should be imposed upon directors for 
transfers which constitute a preference in the face of insolvency. Small corpo­
rations, especially when in difficulty, often can obtain financing only by loans from 
directors or shareholders and this should not be discouraged. We know of only 
two other states which impose such a liability, and believe that the provisions of 
the Debtor and Creditor Law and of the Bankruptcy Act are sufficient. 

§ 7.20 Action against directors and of/icer.r for misconduct. 
We think that the actions set forth in this section arc available without this 

provision and that it is unnecessary. No such provision appears in the Model Act. 
If allowed to stand. this section should be amended to state that this is not exclusive 
of other rights at Jaw. 

§§ 7.21 through 7.25 [Indemnification]. 
A number of issues of policy arc raised in these sections. Although progress 

has been made in finding a solution to one of the troublesome and important prob­
lems under our corporate laws, the present Bill has not overcome the drafting 
problems presented by the complexity of the subject. 

We have particular reference to a failure to distinguish in some situations 
(a) between derivative actions and actions in which the corporation is likely to 
be a real defendant, (b) between the proper indemnification of officers, as opposed 
to directors who are not officers, and ( c) between civil and aiminal liabilities. 
Each of these raises different considerations. 

We are least satisfied with the provisions relating to the settlement of pending 
actions and to the attempt to regulate indemnification of officers and directors of 
foreign corporations. In some instances the mechanics of shareholder approval and 
the restrictions upon court discretion are also troublesome. Section 7.21 provides 
that nothing contained in Article 7 " shall affect the indemnification of corporate 
personnel other than directors and officers". This is inadequate in the absence of 
any general power of indemnification in Article 2. See our comment under § 2.02. 

Sections 7.21 through 7.25 should be thoroughly reworked. The following 
basic results to be achieved arc set forth to indicate the general nature of the changes 
we think necessary : 

The provisions should cover all employees , which term should be defined to 
include directors as well as officers. Also, a provision should be added to the 
effect that nothing contained therein shall aff cct the right of a corporation to pur­
chase insurance protecting its employees against claims of any kind. 
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Section 7.21 now provides that no indemnification shall be valid unless author­
ized by Article 7. This exclusivity provision may be acceptable in principle, if the 
succeeding provisions are couched in broad language, subject only to limitations 
therein stated. If the succeeding provisions arc stated in terms of limited grants 
of authority, then the exclusivity provision of § 7.21 should be eliminated because 
no one can now have the foresight to write a limited grant of power which would 
be applicable in all situations where indemnification should be permitted. 

Accordingly, it is suggested that §§ 7.22 and 7.23 permit indemnification in 
civil, criminal and administrative proceedings, subject, however, to the following 
limitations : 

1. In the case of an action by or in the right of the corporation to procure a 
judgment in its favor (shareholders' derivative action), there shall be no indemnifi­
cation of any sums which shall be adjudged in such action to be payable by the 
employee to the corporation because of negligence or misconduct in the performance 
of his duty to the corporation. 

2. In the case of a criminal action or proceeding, there shall be no indemnifica­
tion unless the employee acted for what in good faith he considered to be the best 
interests of the corporation and unless he acted in the scope of his employment or 
authority or in his capacity as a director. 

3. Except pursuant to a court order under § 7.24, no indemnity shall be 
granted unless authorized, generally or in a specific case, by the certificate of 
incorporation, the by-laws, an agreement, or a resolution of directors or share­
holders. Directors, in taking any action in respect of any indemnification, shall 
discharge their duty to the corporation as set iorth in§ 7.17 and shall act through a 
quorum of disinterested directors. 

4. In the case of any settlement, no indemnification shall be had which would be 
inconsistent with any condition with respect to indemnification set forth in the 
settlement. 

In addition, provision should be made which clearly permits a corporation to 
advance, as incurred, without any requirement of reimbursement, the current ex­
penses of litigation. 

If the various ref erenccs to venue in other Articles of the Bill arc retained, 
additions should be made to Article 7 providing for the venue of the various 
actions it creates. 

ARTICLE 8 
AUENDMENTS AND CHANGES 

§ 8.01 Right to amend certificate of incorporation. 

This section provides that the certificate of incorporation, as amended, may 
contain only provisions which might, at the time of the amendment, be lawfully 
contained in an original certificate of incorporation. This means that whenever 
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an existing corporation requires an amendment of its certificate, the entire certifi• 
cate will have to be reviewed and brought into line with existing law. Only the 
amendment should be required to contain currently authorized provisions. 

§ 8.06 Provisions as to certain proceedings. 

Paragraph (b)(3) of this section provides that no reduction of stated capital 
may be made unless, after the reduction, the stated capital exceeds the aggregate 
preferential amount payable upon all shares having preferential rights in assets 
'1pon involuntary liquidation, plus the par value of all other shares with par value. 
This is consistent with § 5.19 and also with the limitation of § 5.13 on purchase 
by a corporation of its shares out of surplus, but we previously pointed out the 
inconsistency between these provisions and the absence of similar restrictions on 
the original issuance of shares and on payment of dividends. 

Paragraph (b)(6) of this section retains the appraisal rights now provided 
under S. C. L. § 38 ( 11). Our Committees recommend that such appraisal rights 
be eliminated. As a possible alternative, such appraisal rights might be retained 
as to existing corporations, but, at least as to corporations organized under the new 
law, provision should be made whereby these rights may be denied if the certifi­
cate of incorporation so provides. 

§ 8.07 Restated certificate of incorporation. 

This section should provide that the restated certificate need not include any 
statement not required in a certificate of incorporation filed at the time the restated 
certificate is filed. Otherwise, a restated certificate would have to perpetuate obsolete 
data concerning original subscribers and similar information. 

ARTICLE 9 

MERGER OR CoNsoLIDATJON; GUARANTEE; D1sPosrr10N OF AssETs 

General. 

We note that the Bill omits the material formerly contained in § 9.08 of the 
1960 Study Bill which specifically authorized mortgage and pledge of property 
by the board of directors without shareholder approval. While § 2.02 (a) ( 5) of 
the Bill contains a general power to mortgage or pledge all or any part of the 
corporate property, we believe that it should be made clear that this can be done 
without stockholder approval, since this is a change from the existing corporation 
laws. 

§ 9.04 Certificate of n,erger or consolidation. 

Paragraph (b) of this section (and also paragraph (c) of the following 
section) requires a surviving or consolidated corporation to file a certified copy 

·, 
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of the certificate of merger or consolidation in the office of the clerk of each county 
in which the office of a constituent corporation, other than the surviving corpora• 
tion, is located, and also in the office of the recording officer of each county in this 
state in which real property of a constituent corporation is situated. This is carried 
over from the existing corporation laws and is obviously intended to provide a record 
for title purposes. Nevertheless, it is unduly burdensome and does not cff ectively 
serve such purpose, since there is no requirement in the Jaw that original certifi• 
cates of incorporation or amendments thereof, particularly amendments which change 
the name of a corporation holding record title, need be filed with a recording officer 
in any county. 

§ 9.08 Guarantee aruthoriaed by shareholder.s. 

This section, which authorizes corporations to give guarantees, should be 
moved to Article 2. See our comments under § 2.02. 

Further, the permission to give guarantees not in furtherance of corporate 
purposes seems to us too broad, despite the requirement of a two•tltirds vote of 
shareholders. We believe that the power to give guarantees should be limited 
to those that are in furtherance of corporate purposes unless there is unanimous 
consent of shareholders thereto. 

§ 9.09 Sale, erchange or other disposition of assets. 

Paragraph (b) of this section provides for an automatic dissolution of a 
corporation in certain instances. Apart from the fact that dissolution should be 
covered in the dissolution articles, we do not see why dissolution should be required 
because of a sale of assets. 

§ 9.10 Right of shareholder to receive payment for shares upon merger, consolida­
tion or sale, exchange or other disposition of assets. 

This section purports to grant appraisal rights in a variety of circumstances. 
Our Committees believe that appraisal rights should not be available in the case of 
a sale of all assets for cash where the cash is, pursuant to stockholder approval, to 
be distributed within one year from the sale, without regard to whether the sale 
is made to a corporation of the same name. 

ARTICLE 10 

NON-JUDICIAL DISSOLUTION 

§ 10.03 Certificate of dissolution; filing, effect, publication. 

This section perpetuates the provisions of the existing corporation laws as to 
the procedure upon filing a certificate of dissolution, inconsistent with the procedure 
upon filing other corporate certificates. Thus this section requires that one certifi-
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cate of dissolution be filed on behalf of the corporation and thereupon the Depart­
ment of State shall make and issue a second certificate "that such certificate of 
dissolution has been filed", and .thereupon one of such second certificates shall be 
transmitted to the appropriate county clerk for filing and the other copy delivered 
to the corporation. We see no reason for this exceptional procedure. As in the case 
of all other corporate certificates which are filed, it should be sufficient to file one 
certificate and to have evidence thereof obtained by issuance by the Secretary of 
State of certified copies thereof. 

The section further perpetuates the existing requirement for publication of the 
certificate of dissolution in the county in which the office of the corporation is located 
at the date of dissolution. This is generally a useless formality, since the place of 
publication is likely to bear little relation to the location of corporate creditors and 
shareholders. In fact, for practical business purposes, credit organizations and 
others that may be interested in the filing of a certificate of dissolution obtain their 
information regularly and currently from the filings in the Department of State in 
Albany. We recommend that the publication requirement be dispensed with. 

§ 10.04 Procedure after dissolution. 

This section requires a corporation, after dissolution, to use the words "in 
liquidation" after its name. A majority of our Committees believe that this would 
impose a needless burden on the corporation in settling its affairs. In the vast 
majority of instances of corporate dissolution, the matter of liquidation proceeds 
simply and expeditiously and should not be burdened with unnecessary paper work 
to change the corporate title on all papers during the short interval necessary for 
completing liquidation. 

This section authorizes a dissolved corporation to sell its assets "for cash" 
or, after paying or adequately providing for its liabilities, the corporation, if 
authorized by a majority of the shareholders, may sell assets to other corporations 
for their securities, or partly for cash and partly for their securities. This could 
in many instances be too restrictive. 

This section apparently also requires the consent of shareholders for the sale 
of even a small part of a corporation's assets, if sold to another corporation for 
securities. This is inconsistent with § 9.09 which requires shareholder approval 
only for the sale of all or substantially all the assets of a corporation and then 
only if the sale is not in the usual or regular course of business. Likewise, the 
right of appraisal should be provided only if a sale is of all or substantially all 
of the assets which the corporation has at the time of its dissolution. Herc the 
section is inconsistent with § 9.10. 

Paragraph (c) of this section inadequately provides for payment to the State 
Comptroller of assets distributable to creditors or shareholders who are unknown 
or cannot be found. No time is fixed when such sums shall be paid to the 
Comptroller. 
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§ 10.05 Corporate action and survival of remedies after dissolution. 

Paragraph (a) ( 3) provides that shares may be transferred and determination 
of shareholders for any purpose may be made without fixing a record date until 
such time as it is fixed by the board of directors or the shareholders. This is 
unclear. It may mean that any fixing of a record, which might be for purposes 
of voting or a partial liquidating distribution, could result in an automatic closing 
of the stock records and a prohibition of subsequent transfers. The 1%0 Study Bill 
gave the option of keeping the stock record open for transfer of shares or of 
closing the record books, which we believe desirable. 

§ 10.07 /1,risdiction of supreme court to si,peroise liquidation. 

Paragraph (a) (7) of this section refers to the appointment of a receiver under 
Article 12, which we hereafter recommend should be omitted from the Bill. If 
this is done, subparagraph (7) should be amplified to give the court general author­
ity to appoint a receiver and to specify his powers. 

ARTICLE 11 

JUDICIAL DISSOLUTION 

General. 

This Article contains many procedural provisions which belong in the Civil 
Practice Act. 

§ 11.01 Attorney-general's action for judicial dissolution. 

This section provides for trial by jury as a matter of right. We question the 
wisdom of this provision in view of the wide discretion vested in the court. The 
Model Act does not provide for trial by jury in judicial dissolution. 

§ 11.03 Shareholders' petition for judicial dissolution. 

Paragraph (b) of this section authorizes the holders of 10% of outstanding 
shares entitled to vote, or a lesser proportion specified in the certificate of incorpora­
tion, to call a meeting of shareholders to vote on dissolution, with a proviso that 
such meeting may not be called more often than once in any period of 12 con­
secutive months. This paragraph, we believe, may invite harassment of a corpora­
tion by the calling of successive meetings to consider dissolution, notwithstanding 
that a large majority of shareholders may have previously voted against dissolution. 

§ 11.14 Preservation of assets; appoi-nlment of receiver. 

Reference is made to our recommendations under§ 10.07 as to receivers. 
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§ 11.15 Certain sales, transfers and judgments void. 

This section, in broadest terms, states that any transfer of property of a 
corporation, without prior court approval, after service upon the corporation of 
a summons or an order to show cause under this Article, shall be void to such 
extent as the court shall determine. This is unnecessarily broad and would appear 
to apply to even the payment of current wages and payment for current supplies. 

ARTICLE 12 

RECEIVERSHIP 

General. 

Our Committees have repeatedly urged that the provisions of Article 12, 
taken from the existing corporation laws, should not be included in the new 
Business Corporation Law. To the extent that revisions in these provisions 
are necessary, the Joint Legislative Committee should call them to the attention 
of those working ori the revision of the Civil Practice Act. Detailed provisions 
regarding appointment and compensation of receivers, the oath of receivers, boni:ls 
of receivers and other matters embraced in Article 12 are contained in Sections 
974-977-c of the Civil Practice Act and Civil Practice Rules 175-181. These 
provisions belong more appropriately in the Civil Practice Act and Rules than 
in a corporation statute. 

The Article contains an anomaly from the existing corporation laws in appar­
ently permitting, upon a mortgage foreclosure, appointment of a receiver of all the 
property of a corporation. This indicates a confusion with the appointment of a 
receiver of rents of mortgaged property, which is provided by § 254(10) of the 
Real Property Law. On the other hand, the Bill might permit the rents of the 
mortgaged property to be used for purposes other than pursuant to the mortgage. 

Article 12 includes provisions which are overlapping and inconsistent with 
other provisions of the Bill as well as provisions of the Civil Practice Act. For 
example, Article 10 contains adequate and comprehensive provision for the filing, 
allowance and barring of claims. Article 12 sets forth an entirely different scheme 
for handling claims. The Bill as drafted makes Article 12 applicable to receivers 
appointed under Articles 10 and 11 and it would not be clear whether, when 
a receiver was appointed, the procedure as to claims set forth in § 12.07 should 
be followed or that in § 10.06. 

ARTICLE 13 

FOREIGN CORPORATIONS 

General. 

This Article we believe is particularly deficient in that it not only would 
continue the basic philosophy of existing New York law but would impose addi-
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tional obligations and liabilities upon foreign corporations, their directors and stock­
holders, which go well beyond what other states see fit to do. 

Instead of encouraging foreign corporations to come into this state and do 
business and qualify and pay taxes, the provisions of this Article we believe 
would actively discourage them, particularly the small ones, from coming in, or 
if they did, from qualifying. We believe that the approach of the Model Act, which 
has had. so much consideration on the part of so many able and public-spirited 
people, and which has been adopted by so many states, is the correct one. That 
approach is basically to provide for qualification to do any business which similar 
domestic corporations are permitted to do ; to eliminate as much as reasonably 
practicable the confusion over what is doing business requiring qualification, by 
setting forth certain activities which are not deemed to be doing business ; to prohibit 
bringing an action in the courts of the state to enforce a contract made here unless 
qualified, but to permit such action after qualification; and to eschew any attempt 
to regulate the internal affairs of foreign corporations. Provisions like those in 
Article 13 of the Bill encourage retaliation in other states which can only hurt 
New Yorkers. 

§ 13.01 Authorisation of foreign corporations. 

This section wo~ld be greatly improved if it followed the substance of Section 
99 of the Model Act, including the specific list of activities therein contained which 
do not constitute transacting business in the state, eliminating, however, subdivi­
sion ( e) of that section which makes ''Effecting sales through independent con­
tractors" an activity not constituting doing business. 

This and succeeding sections should not, however, be cast in terms of applying 
for authority to transact business in the state. The generally accepted modern 
concept is that a foreign corporation "qualifies" to do business in a state. Thus, 
the law should provide for filing, and from time to time amending, a "certificate of 
qualification", corresponding to the filing (and amending) of a "certificate of 
incorporation" of a domestic corporation. 

§ 13.07 Tenure of real property. 

This section contains an archai~ requirement that a foreign corporation may 
acquire and hold real property in the state ( whether or not the corporation is 
required to qualify to transact business) "if the laws of the jurisdiction of its incorpo­
ration confer similar privileges on domestic corporations." This reciprocity 
requirement ill-advisedly makes the validity of title to New York real estate 
depend upon foreign law. 

, ... 



34 

§ 13.12 Contracts of unauthorised foreign corporations not enforceabl6. 

As previously noted in the general comments on this Article, we can see no 
reason from the standpoint of public interest for penalizing foreign corporations in 
the fashion of the existing corporation laws and as proposed in this section. It 
should be sufficient simply to provide that a foreign corporation transacting business 
in the state without qualification shall not maintain an action or proceeding in any 
court of the state until it shall have filed a certificate of qualification. Any further 
penalties should be a matter for the tax laws. if the foreign corporation, in fact, 
transacted business without having duly qualified and paid the appropriate New York 
franchise taxes. 

§ 13.15 Record of shareholders. 

Few, if any, other states require a foreign corporation qualifying to do business 
to maintain a record of shareholders within the state. The Model Act contains no 
such requirement. It is a burdensome requirement and its continuance may invite 
retaliation against New York corporations. It is one of those provisions that 
discourage qualification. 

§ 13.16 Voting trusts. 

For the same .reasons stated under the preceding section, this provision for 
maintaining voting trust records in the state by foreign corporations should be 
eliminated. 

§ 13.17 Liabilities oJ directors and officers. 

Again, as in the case of the preceding sections, this is an extremely onerous 
and unnecessary section. The liabilities of directors and officers is a matter for 
the state of incorporation and it is neither appropriate nor good sense for New York 
to attempt to regulate the internal affairs of foreign corporations. 

§ 13.18 Liability of foreign corporations for failure lo disclose required information. 

The same reasons previously stated apply to this section, which should be 
eliminated. 

§ 13.19 Applicability of olher provisions. 

This section contains a detailed list of Articles and sections of the Bill which 
are made applicable to foreign corporations, the directors, officers and shareholders 
thereof. There is no such provision in the Model Act. The section is an attempt 

-, ,: .,,... 
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to regulate the internal affairs of foreign corporations and we strongly recommend 

that it should be deleted in its entirety. 

In many respects the proposed Business Corporation Law embodies improve­

ments over the existing corporation laws of New York. With revisions along 

the lines indicated in this Report, we believe the Bill can be amended to merit 

the support of the Bar of this state. 
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ARITCLE I 

(SHORT TITLE; DEFINITIONS; APPLICATION; CERTIFICATES; MISCELLANEOUS) 

Article 1, entitled "Short Title; Definitions; Applica­

tion; Certificates; Miscellaneous", is composed of twelve sections. 

Section 101 designates the chapter as the "Business 

Corporation Law11 • 

Section 102 contains definitions rrf a number of terms. 

The more- significant definitions, new to New York corporation 

statutes but in most cases incorporating generally accepted mean­

ings, relate to corporate finance terms used in Article 5, e.g., 

"bonds", "capital surplus", "earned surplus", "insolvent", "net 

assets", "stated capital", 11 surplus", "treasury shares". 

Preciseness of terminology implements the distinction drawn in 

Article 5 for certain purposes between capital surplus and 

earned surplus and the protective provisions referring to 
.. 

"insolvency" ( defined in "equity" rather than "bankruptcy" sense). 

For ease of reference, "corporation" and "domestic corporation" 

are defined to mean a corporation for profit formed under the 

chapter or existing on its effective date and formed under any 
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other New York statute for a purpose or purposes for which .a corporation 

may be formed under the chapter (see G201). "Foreign corporationtt is de­

fined to mean a corporation for profit ~ormed under laws other than any 

New York statute for a purpose or purposes for wnich a corporation may be 

formed under the chapter. A new concept of a "domiciled foreign corpora­

tion" is brought into the proposed law in this definition by a cross 

reference to section 1317 wherein the characteristics of that category of 

foreign corporations are set out. 

Section 103 provides that the chapter applies to every . domestic 

corporation and, to the extent provided in Article 13, to every foreign 

corporation. Article 13, entitled "Foreign corporation1;1", incl\l,des or 

makes cross-reference to the provisions applicable to foreign Qorpora­

tions including the defined category of domiciled foreign cQrporations. 

The chapter applies to commerce w~th_foreign n~tions.ana among the severa 

states, and to federally-formed corporations, only to the extent permitte 

under the Constitution and laws of the united .States._ E~prese].y ~ade 

inapplicable to any domestic corporation or foreign corporatio~ to which 

the chapter applies are the General Corporation Law and the Stock Cor­

poration.Law. After the effective.date of the chapter, no corporation 

may be formed under the Stock Corporation Law unless a New York statute 

other than the Stock Corporation Law permits its formation under the 

Stock Corporation Law. 

The authority of the Attorney-General to take proof_l:1,Il-der 

section 406 of the Civil Practice Act in connection with any propQsed 

action or special proceeding under the chapter, is specifically covered 

in section 109. 
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Among the miscellaneous provisions are those, 

several of them new to New York corporation statutes, defin-

ing the contents, signing, filing, effectiveness, correction, 

and evidentiary effect of any certificate or other instrument 

filed by the department of state relating to any domestic or 

foreign corporation. The inclusion of such general provisions 

makes possible the avoidance of considerable repetitive language 

in various later sections of the chapter. 

ARTICLE 2 

( CORPORATE PURPOSES AiID POWERS) 

Article 2, entitled "Corporate Purposes and Powers", is 

composed of three sections: §201 (Purposes), §202 (General 

powers), and §203 (Defense of ultra vires). 

Paragraph (a) of section 201 provides that a corporation 

may be formed under the chapter for any lawful business purpose or 

purposes except to do in New York any business for which formation 

is permitted under any other New York statute unless such statute 

permits formation under the chapter. In effect, this section 

,.. 0 
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restates present New York law, under which various types of a~mes­

tic stock corporations other than business corporations are formed 

under statutes other than the Stock Corporation Law. Purposes 

unlawful for business corporations are proscribed by various 

statutes. Section 103(e) provides that after the effective date 

of the chapter no corporation shall be formed under the Stock 

Corporation Law unless a New York statute other than th~ Stock 

Corporation Law permits its formation under the Stock Corporation 

Law, thus barring the formation of business corporations under 

that statute. 

Paragraph (b) of section 201 has no counterpart in 

present New York law. It, in effect, would broaden purposes du.ring 

war or other national emergency, when amendment nf the purpose 

clause of the certificate of incorporation might be difficult. 

It is limited by the requirement of request or direction of any 

competent governmental authority. 

Section 202 constitutes an enumeration of general cor­

porate powers consolidated from scattered statutory provisions and 

decisional law. Such powers are expressly stated to be subject to 

any 1imitations prescribed by the chapter or any other New York 

statute or the corporation's certificate of incorporation, and to 

exist in furtherance of the corporation's purposes. 

_ Amo~g the enumerated ge~eral corporate powers are powers 

to make donations irrespective of corporate benefit (§202(a)(12)); 

to pay pensions and have various retirement, incentive and 

benefit plans, trusts and provisions for directors, officers 

and employees (§202(a)(13)); to acquire, hold, and 
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dispose of the corporation's own shares (§202 ' (a)(l4)); to be a 

partner (general, limited or otherwise) to the extent pe~itted by 

applicable partnership law (§202(a)(l5)). 

Section 203 has no counterpart in existing. New York 

statutes. It largely codifies New York decisional law del~miting 

the defense of ultra v1res. It distinguishes between purported 

corporate action in excess of corporate purposes (see §201) or 

powers (see §202) and illegality of any action, and d~es not apply 

to the latter. Section 203 changes New York decisional law by 

sustaining devises and bequests to corporations beyond their power 

to take and with respect to ultra vires contracts wholly executocy 

on both sides by making the defense of ultra :vires unavailable to 

the parties. Actions or special proceedings by the attorney­

generE;Ll to annul or dissolve a corporation or to enjoin it . from 

the doing of unauthorized business are unaffected by section 203. 

ARTICLE 3 

(CORPORATE NAME AND SERVICE OF PROCESS) 

Article 3 covers the subjects of Corporat~ Nemes and 

Service of Process as to both domestic and foreign corporations. 

The sections presently i.n the General Corpora ti on Law 

referring to corporate names require complete revision. The new 

sections are geared to names of business corporations. Words and 

terms relating to non-profit corporations are omitted. In lieu 

of the provisions requiring inclusion of any word which would 

indicate corporate character, the section sets forth words which 

clearly identify the entity as a corporation. 
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The provision presently in Gen. Corp. L. section 9 refers t 

names ncalcu.lated to deceive". Thl s concel)t has been changed to incl 

a conflict by confusion not necessarily decel)tive. 

A provision prohibiting the use of deceptive words has bee 

inserted for the protection of the public. A corporation will not be 

permitted to do business under a name which would imply that it is 

formed for a purpose prohibited to business corporations or not auth­

orized by its certificate of incorporation. 

The use of derivatives of restricted or prohibited words: 

corporate names is made subject to the same restriction or prohibiti 

to 1>revent circumvention of the intent of the statute. 

The secretary of state is J)ermitted greater discretion to 

accept applications from foreign corporations established in their 

- home states for many years under names similar to those of existing 

corporations. The section provides, however, that such corporations 

will not be granted authority where the use of the name may be con­

fusing or deceiving. 

Names of existing corporations are not affected by the 

chapter. 

A much needed change is the inclusion of a section on 

reservation of names. The provision is essential to modern businesi 

which frequently requires authorization in more than one state. ThE 

reservation period is required so that the corporation may inquire 

of the various states as to the availability of its proposed cor­

porate name and complete the procedures for incorporation, authoriz, 

tion or change of name required by the different jurisdictions. 

A corporate name may be reserved for a period of sixty days 
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for certain designated purposes including prospective incorporation 

or application for authority, or for change of name. Und~r the 

present statute reservation is perm.~tted only for cbange of name. 

The chapter permits two extensions of.the reservation period. 

The chapter retains the prov.ision·.requiring the (!!esigna­

tion of the secretary of state as the corpora~ion•s agent for service 

of process for toth domestic and foreign co~porations. 

Corpo~ations ~re permitted but not required to designate 

aJ'.l additional agent. Should the agent resign he is required to 

notify his principal. The agent can be removed at will and.a n~w 

agent designated by the corporation. The public and creditors of 

t.he corporation are protected by the inclusion of a provision that 

the resignation and the removal are effective thirty days after 

filing. 

Process may be served on the registered• agent in the same 

manner as on an individual defendant. 

Service on the secretary of state is made in the sem~ 

manner as is pr~sently set forth in the.stat~te. ihe Qhapter com­

btnes the .sections relating to service of process on domestic and 

foreign corporations. 

A new section has been included perm~tting s~rvice on the 

secr~tary of state as statutory agent of unauthorized foreign 

corporations . trans~ctil}g business in this state. T~is is a 

necessary protection for our ~itizens • . The manner of affecting the 

service is precise and definitely set forth. The statute permits 

personal service without the state and service through the mails. 

~ 
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The department of state is required to keep a record ot 

each service and will upon request issue certificates attesting to 

the receipt of the process. 

ARTICLE 4 

(FORMATION OF COBPORATIONS) 

This articl~ is entitled "Fo:rmation of Corporations" and 

covers the qualifications of incorpo~atQrs, the contents, filing 

and effect of the certificate of incorporation and the conduct of 

the organization meeting • 

. One or more nature.]. persons of the age of twenty-one 

years or over may act as incorporators (§401). This section 

simplifies the present law by eliminating the requirements that 

incorporators be citizens or residents, that there be at least 

three of them and that they all be subscribers for shares, ~he 

simplified requirements reflect the realities of modern corporate 

practice. 

Section 402 prescribes the contents of the certifica~e 

of incorporation. This section is substantially a restatement o~ 

the pr~sent law, but it has been simplified by eliminating state-
es 

ments of the names and address/of the subscribers and initial 

directors. Modern corporate practice has made such . statements 

obsolete by the.use of dummy subsc~ibers anQ directors. Further 

simplification of the certificate of incorporation is permitted by 

~he provisions.that the duration of the corporation need b~ s~ated 

only if it is other than perpetual, and that the general corporate 
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powers listed in Article 2 need nQt be set forth 1~ the certificate. 

The law is_clarif~ed by s~tting forth in o~e sectio~ al.l_require­

~ente as to th~ 9ontents of_a certificate of incorporation instead 

of referring to other sections as does the_pr~sent statute. _Great 

flexibility is permit~ed in the ~nclusiQn of.ot~er lawful provisions 

desire~ by the incorporators in oraer to acgomm.Qda~e the diversified 

~eeds of particul$I' corporations and types of corpQrations. This is 

of particular importance to closely held corporations. 

Section 403.changes the present statute by· providing that 

the certifiQate of incorporatio~, after it has been filed by the 

department of state, shall be conclusive, rather than presumptive, 

evidence that.all conditions precedent have been fulfilled_ana that 

the corporation is fo~ed under this chepter. This_rule does not, 

however, apply to actions or spec~al proceedings b~ought by the 

attorney.general against t~e corporation. The attorney-general is 

given QY ee~tion 403 the power to maintain en action to annul or ois­

eolve the corporation unaer Article 11 or to e~join any person f~om_ 

acting as a corporation withi~ this state without being duJ.y incorpo1 

tea. The de facto aectrine found in New York case law is, in substa.x: 

codified by thi~ seotinn._ 

The Qrg$Ilization meetins of the incorporators is covered l 

§404. It has no counterpart in the pre~ent statute, but , refleots thE 

modern corporate praoti~e. The provisions of.thi~ sect~on_are very i 

ple ana flexible and proviae a useful guide to proper corporate procE 

du.re. 
ARTICLE 5 

(CORPORATE FINANQE) 

The grouping of the principal topics of cQrporate 

finance, at present scattered through the Stock Corporation Law 
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and one section of the Penal Law, into a sing1e article i~ an in-

novation that has permitted condensation and genera1 improvement 

of the text of the chapter to meet modern condilions. 

Existing law relating to stocks and bonds as instruments 

for raising financial capital, has .been.retained.with.a few changes. 

One of these is expansion of the power of directors.to allocate,_as 

between stated capital ana surplus, the considerat1on.reoeived for 

shares w:t~hou.t par value (§506(b)); another perm.its corporations 

at their option to grant voting rights to bondholders (§5l8(b)). 

Technical improvements provide for irrevocable subscriptions for 

shares of a corporation to be formed (§503(a)), expand tbe range 

of expenditures that may be paid or allowed nut nf the considera­

tion received for shares w:1 thout impairing their fully-paid status 

(~507), ana offer great flexibility in aealing with fractions of 

shares or scrip (§509). Increasea protection for investors results 

from a new provision deferring the issue of stock certificates 

until after the consideration for shares has been ful.ly paia (~504 

(h)), except as proviaea with respect to share options grantea to 

directors, office~s nr employees (§505(e)). 

The provisions on convertible securities.have been con­

soliaatea ana simplified (§519), while the subject of redeemable 

shares has been more fully developea (§512) than in existing law, 

including a provision for reaeemaple common shares in.certain cases. 

The chapter encourages the incorporat:ion in New York of investment 

cnmpaniee subject to federal regu1ation- (§512(b)). 

Adoption of stock-option plans as incentives for employ­

ees has been facilitated by eliminating rights of disAenting ehare-

- ... ,-
~ J .- .Jt· .• 
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holders to receive payment for their ~hares, but approval of the 

plan must be obtained from both a majority of all the shareholders 

ai:id the shareholders, if any, having preemptive rights in the shareE 

to which the options pertain {§505(d)). 

Statutory recognition has been given to stock-purchase 

agreements (§514), treasury shares (§515), and share distribut~ons 

to shareholders (~511) •. The chapter avoids using ~he term "siiock 

dividend," which is various~ interpreted by the cnurts end tbe 

financial. community, and requires disclnsure by the corporetion_as 

to the effect if then determinable of any share distribu.tion upon 

its stated capital and earned or capital surplus (§5ll(f)). 

There ie no basic change in th~ present law that permits 

dividends in cash or property to be paid out of any surplus, inclucl­

ing unreal.izea appreciation of assets (§510). However, in view of 

the widespread practice of creating large surpluees by the issue of 

shares w1 th nominal. par or stated va1ues, two provisions have been 

added: 

Pirst, for the protection of creditors and of directors 

who may act without advice of counsel, the new piU spe9ifically 

prohibits cash or property dividends when the corporation is unable 

to pay its debts in the usual course of business (~510(a)}. The 

principle of this prohibition, logically implied in any. reasonable 

system of limited liability for shareholdere, is also found in.the 

section deal.ing with repurchase or redemption of the corporetion!s 

own shares (§513). The harsh provision of the p~esent con,nration 

law (s.c.L. §l5) relating to transf~r of asset~ of an.insolvent 

corporation to its officers, directors, shareholders or creditors 

has been eJ.imi na tea. 
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Second, for the protection of ahare~olde~s, the corpora­

tion is required to disclose the source and amount of any cash or 

property dividend paid from sources other than earned surplus if 

that is aeterm~nable at the time (§510(a)(2)). It is aeemea un-~ 

necessary to follow the Model Act provisions that_permit dividends 

out of earnea surplus only, so long as the shareholder.is.not misled 

into believing that a div:ldend represents a distribution ot real.ized 

profits when in fact 1 t 1 s something else, e.g., a return of capital 

Earned surplus has been aefined in simple terms (§102(a) 

(~)), and the rul.es for computing earned SlU"Plus (§517) are few, 

bro~ and flexible enough to accommodate evolving acc~ting con­

cepts and practices. For example, provision is made for the 1P-aximum 

~ather than the . exact amount of earnea surplus after mergers or 

other combinations (§517(a)(1)(l3)), for a fresh.ate.rt upon "quasi 

reorganization" (~517(a)(4)), and for restoratic,n of earnea surplus 

after resaJ.e of treasury shares without the complicated proceaure 

involved in surplus "restrictions" (§§51.5, 5l7(a)(5)) •. 

The new statutory machinery for direct disclosure by the 

corporation to the shareholders concerning aividend$ ana share dis­

tributions has been extenaea to "quasi-reorganize.tions" as we11 as 

to conversiQn of shares (§519(f)) and to reductions of statea 

capital involving cancellation of reacquired shares that ar~ re­

storea to unissuea status (§5l.5(d)) or revision of the aQtion 

formerly taken by directors with ~espeQt to transfers from. 

surplus to capital and to the allocation of the consideration for 

shares without par va.lue (§516(c)). The effect nf the new 
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procedure is to eliminate the requirem~nt for the filing of certain 

"ce:t"tific~tes . of amendment" which do not i-eally amf}nd any- of j;he 

information contained in the certificate of i~oorporation, and 

which constitute at best partial dieolo~ure to the.public at large 

of incomplete financial information. Some reduction in the burden 

placed on the secretary of state is expected to resu1t. 

ARTICLE 6 
(SHAREHOLDERS) 

The various provisions relating to Sharehol.ders inclucling 

their rights ana liabilities are covered by Article 6. 

The by-laws of a corporation may provide that meetings of 

shareholders may be held outside the state (§602(a)) without the 

restrictive limitations of Stk. Corp. L. §45. It is made clear 

that an annual meeting must be held on a day aesignated in the 

by-laws (§602(b)). Notice of a special meeting must state the 

purpos4;t for which 1 t 1 s called but notice of em annual meeting 

n~ed not state the purpose unless action p~oposed to be taken 

would entitle non-assenting shareholders to demand payment for 

their shares (§605). 

The by-laws or the directors may fix a ~eopra date and, 

if this is not anne, the statute fi:xes the date for aeterunning 

the shareholaers entitlea to vote, to diV:idends, etc. (§604). 

The statutory quorum nf a majority may be fixed at a leaser 

proportion by the certificate of incorporation or the by-1aws nr 

a greater proportion by the certificate of incorporation (~608). 
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Shares may be issued without voting rights but even the holders of 

such shares shall be entitled to vote as a class on an amendment 

which would adversely affect their interests (§613 and §§804 and 903). 

A novel provision in §620 permits the certificate of in­

corporation to control the discretion or powers of the directors, but 

this is so hedged with restrictions that it has practical application 

to closely held corporations only. It must have been approved by all 

shareholders, even those who acquire shares by issue or transfer 

subsequent to the adoption of such provision and its validity is 

terminated if shares of the corporation are traded on a national 

securities exchange. To the extent and so long as such a provision 

is effective the liability for managerial acts is shifted from the 

directors to the shareholders. 

The Stk. Corp. L. §9 provision that the certificate of 

incorporation may require a greater quorum or greater proportion of 

votes than that prescribed by this chapter is continued in §616. 

The selection and duties of inspectors of election are 

detailed in §§610 and 611. The powers of the supreme court re­

specting elections are expanded. 

Section 621 deletes from the voting trust provision of 

Stk. Corp. L. §50 the right of every other shareholder to transfer 

his shares to the same trustee and become a party to the agreement. 

It adds in paragraph (d) a provision new to New York that one or more 

beneficiaries of the trust, without binding all of them, may ex-

tend the trust for an additional period not exceeding ten years. 
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Existing law with respect to stock option plans is modified. 

Dissenting shareholders will not have the right to receive payment for 

their shares in this situation as under present law. Shares optioned 

to officers, directors or employees under such a plan are not subject 

to preemptive rights unless expressly so provided in the certificate of 

incorporation (§622(e)(2)). If it does so provide, then the plan to 

option the shares without first offering them to shareholders having 

preemptive rights must be approved by the holders of a majority of the 

shares entitled to preemptive r~ghts and such approval is binding upon 

the holders of all shares entitled to such rights (§505(d)). 

Section 623 continues the procedure enabling the dissenters 

to receive payment for shares given by Stk. Corp. L. §21. A share­

holder is required to file a notice of objection at or prior to the 

meeting at which action is proposed to be taken and also, after approva 

of such action, a notice of election to claim his rights. If agreement 

as to the value of shares cannot be reached, all dissenters must be 

joined in one proceeding for appraisal. A shareholder must dissent 

as to all his shares, and though it is provided that upon filing a 

notice of election to dissent, he shall cease to have any of the 

rights of a shareholder except the right to receive payment for 

his shares and that he may withdraw his election only under certain 

limited conditions, there is the proviso that the filing of notice 

of election shall not preclude him from bringing an appropriate 

suit to obtain relief on the ground that the corporate action is 

illegal or fraudulent as to him. The corporation continues to 

have the right to abandon or rescind the proposed action which 

would give rise to such rights. 
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Under §624, the shareholder's right of inspection is con­

tinued substantially as under present law except that he is given 

the right to inspect the minutes of shareholders' meetings as well 

as the list of shareholders. The same right of inspection is given 

to holders of voting trust certificates. The penalty of $50 a day 

to the state and $50 a day and damages to the one demanding an in­

spection for denial of an inspection as provided in Stk. Corp. L. 

§10, was seldom, if ever, enforced and would be of little satisfactj 

to the shareholder. There has been substituted a remedy by applica 

to the court for an order compelling inspection in a proper case an< 

for such further relief as may seem proper. In lieu of the financit 

statement to shareholders authorized by Stk. Corp. L. §77, has been 

substituted the shareholder's right to demand the most recent balan, 

sheet and profit and loss statement. 

The corporation's treatment of infant shareholders and b 

holders under §625 remains the same as under Gen. Corp. L. §12-a 

except that "unless the corporation has actual knowledge of infancy 

is changed to "unless, in the case of shares, the corporation or it 

transfer agent or, in the case of bonds, the treasurer or paying 

officer has received written notice that such holder is an infant". 

The following provisions as to derivative actions are me 

by §626: (1) To distinguish a derivative from a direct action, it j 

stated that the former is brought in the right of a corporation to 

obtain a judgment in its favor. (2) A clarification of the right oj 

a holder of voting trust certificates or of a beneficial interest 

in shares, to maintain such an action. 
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(3) .A derivative action may not be discontinued without court 

approval and a plaintiff must account to tbe cQrporation for anything 

received by him as a result of a judgment or compromise, less his 

expenses, including attorney's fees. 

The provisions of §627 entitle the corporation to require 

the giving of security fo~ expen~es by pl~intiffs who do not meet the 

qualifications a~ to proportion or value of shares. Expenses_include 

fees of the corporation's attorneys put may include the fees Qf the 

attorneys.for individual defendants only when the latter are officers 

or directors and the corporation is obligated to indemnify them under 

§722. 

The most important cha.I:1ge in §628 is that the liability 

of subscrtbers and shareholders for unpaid balances runs tQ the 

corporation, rather than .to the creditors, as Ul'.lder Stk. Corp. Law 

§70, thus enabling the corporation, a receiver o~ trustee in b~nk­

ruptcy to collect for the benefit of . both creditors and shareholde~s. 

The liability is the unpaid ball;II).ce of the s~bscriptio~ w~ch ~n no 

event shall.be less than the amount of the consideration fo~ which 

the share could be issued lawfully. Fa~ value shares may not be 

issued lawfully for less than par and no shares .may be issued law­

fully for a consideration that is fraudule~tlf over-v~ued. 

Section 629 retains the provision of Stk. Corp. L. §15 that 

a shareholder or subscriber may not escape liability by transfe~ring 

his interest when the corporation is in financial difficulty. 
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The conflict . of policy as to .liability of shareholder~ 

for unpaid wages, now cove!ed by Stk. Corp. L. §71, has been resolved 

by a substantial revision which protects th~ basic needs of the 

employee. The time limitations on the employe~ have been libe-ralized 

and h~ is permitt~d to ascertain the identity of ehareholders from 

the corporate records by a new right of examination granted under 

section Q24(b), but liability i~ l~mite9 to the ten largest share­

holders of non-publicly-held corporations. 
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ARTICLE 7 
(DIRECTORS AND OFFICERS) 

Many technical changes have been effected by this .article ir. 

the existing law affecting directors and officers. In addition, a num­

ber of changes in substance have been made to accommodate current 

corporate condiiions. 

Several changes have been made which, it is expected, will 

improve the business climate for corporations in this state. Executive 

committees, for which there is presently no statutory provision, are 

expressly authorized and vested with broad policy-making and executive 

powers (§712). The number of directors may be fixed by the by-laws or 

by the directors under a by-law adopted by the shareholders with a 

minimum of three (§702). Directors may contract or otherwise deal 

with their corporations with respect to matters in which they are 

personally interested. Such contracts and transactions are not auto­

matically void or voidable by reason alone of the director's personal 

interest therein (§713). Also, an interested director is counted to 

determine the existence of a quorum for such purpose (§713). 

The duty of care required of directors and officers in 

discharging their duties to the cocyoration has been adjusted in 

light of the current needs of the business community. A general rule 

of good faith based on the standard of ordinarily prudent men under 

like circumstances, will apply to all situations and allow a more fair 

evaluation of the equities of the particular case (§717). It is spec­

ified, however, that in the discharge of their duties, directors and 

officers, when acting in good faith, may rely upon financial state­

ments of the corporation prepared by corporate officers or an indepen­

dent public or certified public accountant. 



Directors are authorizeQ to regulate their own compensa­

tion for service rendered to the corporation in any capacity (§713), 

and br9ad indemnification r~ghts have been given to them and to offj 

cers for expenses and, in eome . cases,the amount expended in defense 

of.civil.ano criminal acttons of every kind, consistently with the 

protection of the rights of the investing public (§i721-725). 

Th~se_eections_set nut an exclusive sta1iu,tory scheme for 

indemnifica~ion of . directors and officers. They do.not aff~ct inde1 

nification of corporate personnel other than directors and offic~rs 

but leave such to contract or the common law of agency. The provi• 

sions governing indemnification distinguish between derivative and 

third party actions, be~ween threatened and pending actio~s, betwee 

expenses, including attorney's fees and the settlement amount,.betw 

p~epayment and repayment of expenses and between indetiinification by 

voluntary corporate action and that.authorized by a qourt. 

Th~ plan permits very broad indemnification,_even in cri 

actions, but n{lly under co~ditions which are.designed.to.permit the 

fixi:ng of responsibility for abuse upon appropriate cnrporate offic 

and within limitations based on sound public policy. 

The position taken by the Court of Appeals in Schwartz 

v. General Aniline & Film Corp., 305 N.Y. 395 (1953) that . the presE 

indemnification.statutes do not authorize reimbursement for expensE 

in.the ~efense of a criminal prosecution has been altered by exprei 

provision (§723). 
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Directors are authorized to fill vacancies in the board and 

to fill newly-created directorships resulting from an increase in the 

membership of the board, even when the by-laws allow them to provide 

for the increase (§705). The power of the board in the latter case 

is qualified (§704). 

Certain adjustments in existing law have been made with a 

view to the maximum protection of the rights of the investing public, 

consistent with the need to encourage business activity in our state. 

Cumulative voting rights of minority shareholders have been protected 

against serious impairment through the exercise of the removal power 

by the majority shareholders (§706). Also, minority shareholders are 

given the opportunity to petition judicially for the removal of an 

allegedly derelict director or officer (§§706 and 716). Loans to 

directors may not be made without disinterested shareholder approval 

( §714). 

The shareholders' right to select the board is protected 

where increases in the authorized number of directors and the filling 

of the newly created directorships resulting therefrom stem from 

action by the directors; in such case, the additional directors cannot 

be classified until the next annual meeting of shareholders (§704(c) 

( 2)). 

A number of adjustments have been made in existing law to 

meet the special needs of investors in the close corporation. Section 

701, which perpetuates for the public issue corporation the principle 

of board management of the affairs of the corporation, makes possible 

an invasion of the power of the board in close corporations by pro­

vision in the certificate of incorporation, if the holders of all 0£ 
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the outstanding shares approve. This will allow flexible operation 

of the close corporation by the owners, with no possible detrimental 

effect on the principle of board management in the public issue 

corporation. Also, the super-majority vote and quorum provisions 

for directors, now found in Stk. Corp. L. §9, are retained (§709). 

The certificate of incorporation may provide that the officers of 

the corporation shall be elected by the shareholders, instead of 

the directors (§715). 

This article also eliminates conflicts and inconsistencies 

in both statutory and case law in some areas. The ambiguity found 

in present Gen. Corp._ L. §§27 and 28 with respect to the vote re­

quired for action by the board has been resolved in favor of the 

provision found in Gen. Corp. L. §27 that action should be by major­

ity of the directors present at a meeting at which a quorum is 

present (§708). 

The question as to whether a judgment creditor of a cor-

poration can recover from a derelict director, for waste, negligence 

or other violation of his duties, a fund which belongs to the credi­

tor in his individual right, has been resolved by provision that the 

cause of action belongs to the corporation for the benefit of the 

creditor to the extent that he has been injured (§719). 

Under §720 it is now clear that voting trust certificate 

holders, and holders of a beneficial interest in the corporate shares, 

are authorized to institute derivative actions in the right of the 

corporation. 
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ARTICLE 8 

(AMENDMENTS AND CHANGES) 

Artiole 8 is a simplification of Stk,. Corp. L. §§35-38 ·as 

to amenamente to the certificate of incorporation, §40, restated 

c~rtificate of incorporation, and_a merger of Gen. Corp. L. §9~b and 

Stk. Corp. L. §26 as to corporations reorganized under an act of 

Congress. 

Unless the certificate Qf incorporetio~ requires a gr~ater 

propo"ion, amendments may be authorized by vote of the holoere of 

a majQrity, instead of two-thi~ds, of.the sha~es entitled to vpt~ 

thereon (§803(a)) and by the holders of a majority of any class of 

shares.that may be adversely affected by an amendment (§804). The 

right of ~on-assenting sharehQlders, adversely affected, to demand 

payment for lheir shares is continu~d (§806(b)(6))._ 

. Routine changes.such as of the location of the offtce of the 

co~poration, the addr~ss.to wbich the sec~etary of state is to mail 

lJl"OCess_against the corporation eerved_upon him or designating. re­

voking or changing.a registered agent or c~anging the aOdress of ·such 

agent, may be authorized by the directors or pursuant to their 

authority (§803(b)). Certificates effecting sucb changes are designatE 

certificates of change ~ather.tm,.n ce¼tificates of amena~ent (§805(c)). 

A restated cQrtifiQatQ of ~ncorporation, when filed, becomes the 

certificate of ~ncorpor~tion (§807(e)), r~ther than presumptive 

evidence of incorpQratioQ ae under Stk. Co~p. L. §40(a) • 
. 

Class voting on amendment is provided by statute unoer 

certain circumstances (§804). 
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ARTICLE 9 

(MERGER OR CONSOLinATION; GUARANTEE; DISPOSITION OF ASSETS) 

trticle 9 clearly distinguishes the merger procedure f~om 

consolidation. Stk. Qorp._L. §§86 ana 91 have been~ source of con­

fusion because they join both merger and consolidation procedures 

under the 11 consolidQ.tion'! title. 

Mergers of two types are authorized under this article, 

~!e. ~ nQn-pare~t-subsidiary merger by the same procedure provided 

for consolidation (§§902-904); and,_as under existing.law, a parent­

~ubsidiary merger where the parent owns at least 95% of t~e shares 

of each class of the subs~diary (§905). In neither type of me~ger 

i~ there a requi:rement, now found in Stk. Co~. L. §65, that both 

constituent corporations must have been authorized to engage in a 

similar or incide~tal business. 

The procedure for e:ffecting e:i,ther a merger or consQlida..­

tion is . cla:rif:i,ed by a.rawing a distinction between the 11 plan11 Qf 

merger or consolidation, (which requires the.same two-thirds con~ 

sent of all outstanding shar~s entitleo to .vote, as under existing 

law), and the 11 certificate 11 of merger.or consol:i.dat:ion.which :is 

ultimately filed containing the plan of merger or consolidation along 

with other essential information. 

Cbanges have been made 9y prov~sions which authorize the 

abandonment of the plan of merger or consolidation at any time prior 

to the filing of the certificate (§903(b}), ~nd .which mak~ possible 

fixing the effective date of the merger or consol:i,dation on a date 

specified in the certificate subsequent to, but not later than 30 

.... , 
,-..... I,. • ,, 
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days after, the date of filing of the certificate by the department of 

state (§§906(a); 907(f)). This latter provjsion allows a proper syn­

chronization of the details of the merger or consolidation, particularly 

where a foreign corporation is involved. 

Existing law relating to the sale or other disposition of 

assets not in the usual or regular course of business has been retained 

with the significant modification that the minority viewpoint in Eisen 

v. Post, 3 N.Y. 2d 518 (1957) is adopted by incorporating the clause 

"business actually conducted by the corporation" instead of relating 

the sale to the course of business as defined by the certificate of in­

corporation. Further clarification is achieved by the provision that 

shares of a domestic or foreign corporation are properly receivable by 

a corporation as consideration in exchange for a sal.e or other disposi-
... 

tion of its assets, and by authorization for the abandonment of a pr°7 

posed sale or other disposition, notwithstanding shareholder approval, 

in the discretion of the directors without further action by the share­

holders (§909). 

The right of a dissenting shareholder to receive payment 

for his shares presently available in mergers, consolidations and sales 

of essential properties, has been retained in its present form and 

substance, with an exception in the case of a sale or other disposition 

wholly for cash where the shareholders' authorization thereof is con­

ditioned upon dissolution and distribution of the cash, in which case 

there is no right to receive payment for shares (§910(a)(2)). This 

latter provision is consistent with the absence of such rights, 

generally, for dissenting shareholders in a dissolution. 
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_Th~ existing requ.ireme~t for shareholder.approval. of a mort­

gege of corporate assets (Stk. Corp. L. §16) hae not beeu. carried over 

to the chapter. To hlghl.ight this change and to avoid confusiO~ w1 th 

existing case law, section 911 expressly_statee that_the direc~ors_may 

a~thQrize _'any mo:rtgage or pledge of e.ll or e,ny part of the as~ts _ of the 

corporation without_shareholQer a~thorization unless otherwise provided 

by the certificate of incorporation. 

ARTICLE 10 

(NON-JUDICIAL DISSOLUTION) 

The two involved sections on Non-Judicial Djssolution_in the 

Stk. Qorp. L. §§105 and 106, have been broken dQwn into efght short 

sections.. The changes made iIJ. Art~cle 10 ar~ not radical. 

When, after incorporat~on and before there were sh~reholaers 

vt recora, it was dec~ded_to dissolve, Stk. Corp.~. §105 req\l,i~ed the 

consQnt of all incorporators and all subscribers for shares. To make 

dissolution ~asier under such circum.stances, ~§1001 of the chapter_re~· 

quires jhe cone~nt of a majority in interest of the subscrib$rs_for 

s~es or, if no su~sc:ripttons have been accepted, th~ conse~t of e 

majority of the.incorporators •. When th~re are shareholders of record,· 

the required two-thirds vote has been continued. 

C ·•·•. , 
~ ::-. ;_ 
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Dissolution becomes effective when the certificate of 

dissolution is filed in the office of the department of state and 

thereafter the corporation can carry on no business except for the 

purpose of winding up. The provision in Stk. Corp. L. §105(11) for 

an additional certificate of termination of corporate existence has 

been eliminated. 

It is made clear in §1005 that the directors of a dis­

solved corporation are not trustees of its assets and that title to 

the assets remains in the corporation and may be transferred in its 

name. If a sale of assets is to be made to another corporation for 

its securities or partly for cash and partly for its securities with 

distributions of these to the shareholders, such a transaction must 

be authorized by a vote of the holders of a majority of the shares 

and dissenters are given the right to elect to receive payment for 

their shares. 

The provisions in Stk. Corp. L. §§105(10) and 106(9) for 

notice to creditors and filing and barring of claims are continued 

in the new §1006. Creditors must be allowed not less than 180 days, 

rather than not less than 40 days, in which to file claims. The 

provision of Stk. Corp. L. §106 as to the jurisdiction of the 

supreme court to supervise liquidation is continued in §1007. Funds 

distributable to creditors or shareholders who cannot be found are 

to be paid to the state comptroller as abandoned property. 

ARTICLE 11 
(JUDICIAL DISSOLUTION) 

Some of the causes for dissolution at the suit of the 



- 25 -

attorney-general specified in the General Corporation Law have, af­

ter carefu1 consideration, been omitted from Article 11. For 

example, the attorney-general cou1d bring an action when th~ cor­

poration had not organized and commenced business within two years 

after incorporation (Gen. Corp. L. §91). Substantially equivalent 

remedies exist under the Tax Law §203, 203-a and 216, unaer which, 

at the instance of the tax commission, the attorney-general may 

bring an action to collect taxes due or to dissolve a corporation 

for intentional default in filing reports or paying taxes, and the 

secretary of state may proclaim dissolved a corporation that has 

not filed reports or paid taxes for three consecutive years. The 

provision in Gen. Corp. L. §71 th$t the attorney-general might 

bring action for the dissolution of a corporation that had been 

insolvent for at least a year, has been omitted because there .is 

no public . interest in an insolvent private business corporation 

subject to this chapter as distinguished from an insurance, banking 

or pu.blic service corporation. 

Section 403 of the new chapter authorizes the attorney­

general to attack a de facto corporation and, under §1101, he can 

sue for the dissolution of a corporat:lon that "has exceeaea or 

abused the authority cnnferred upon 1 t by law", vi nlated any pro­

vision of law whereby it has forfeited its charter or has conauctea 

its business in a persistently fraudulent or illegal manner. 

Section 1101 also preserves all provisions for dissolution 

by the attorney-general which exist under other statutes. 
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Section 109(d) continues the general authority which he has under 

Gen. Corp. L. §92-2, in connection with any proposed action against 

a corporation, to take proof and make a determination of the relevant 

facts in the manner provided in §406 of the O.P.A. 

In addition to the right of directors or of the share­

hold~rs, by a majority vote, to petition for dissolution when liabiii­

tiee exceed assets or when dissolution would be beneficial to the 

shareholders (§§1102 and 1103), it is emphasized in §§1104 and 1112 

that dissension be-:twean factions of shareholders, particularly in 
' 

small corporations, which makes continued association unworkable, is a 

ground for dissolution even though ~he business can be conducted at a 

profit. It is also provided in §1104 that any shareholder may peti­

tion for dissolution if a deadlock has resu.J.ted in an inability to 

elect directors for a period which includes two consecutive annual 

meeting dates. As an additional remedy for situations that may 

arise in closely held corporations, there is statutory recognition 

of the validity of an agreement that any shareholder, or the holders 

of any specified proportion of shares, may enforce dissolution at 

will or upon the occurrence of any specified event. Such a provision 

must have unanimous shareholder approva1 ( ~ll05) and must be containe1 

in the certificate of incorpora.ti on. The right to enforce di ss·olu­

tion of a closely held corporation is thus similar to the right of 

a partner to enforce dissolution of a partnership. 

Another new provision authorizes the discontinuance of any 

action or special proceeding for dissolution if it ie established 

that the ground for dissolution did not exist or no longer exists 

(§1117). This could be useful under a variety of circumstances, 
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e.g., where a deadlock has been broken or a dissolution has termina~ec 

in a reorganization. 

By cross reference, the provisions of §§1004 (Procedure 

after dissolution), 1005 (Corporate action and survival of remedies 

after dissolution), 1006 (Notice to creditors; filing or barring of 

claims) and 1007 (Jurisdiction of supreme court to supervise liqui­

dation) are made applicable to a corporation dissolved under Article 

11. 

ARTICLE 12 

(RECEIVERSHIP) 

The specific statutory treatment of receivers presently 

found in the General Corporation Law has been continued in ~rticle 

12 of the chapter. Most of the material contained in over forty 

sections in the General Corporation Law has been carried over into 

Article 12 and there combined with a number of relevant sections 

from the Stock Corporation Law. This was done through considerable 

rearrangement and reduction of excess verbiage wherever possible. 

The equitable remedy of sequestration, now Gen. Corp. L. 

§70, which necessarily involves the appointment ~:fa receiver, has 

been preserved in §1201 as a valuable aid to the creditor of a 

corporation. §1202 sets forth the other instances in which a 

receiver may be appointed including non-judicial and judicial dis­

solutions. When it becomes necessary in one of these instances to 

appoint a temporary receiver before a final judgment or final order 
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is secured, his powers and duties may be limited or expanded up to 

those which may be given a permanent receiver (§1206) aqcording to 

the Court's discretion. The right to appeal from the court's de­

termination ot the necessity or advisability . of appointing a re­

ceiver or attorney for a receiver is added to §1203. 

Sectinn 1207 outlines the course of action a rec~iver 

must pursue when he is appointed, including the marshalling of 

assets, notice to creditors and claimants and keeping $Ccurate 

records. If a receiver is appointed in dissolution proceedings un­

der Article 10 or 11, §1006 applies and controls the giving of 

notice and the filing and barring of cl.aims. Forfei tu.re of double 

the value of any property concealed from the receiver 1s provided 

(§1208). The receiver may further implement his powers undQr these 

sections by applying to the court for the considerable discovery 

and injunctive relief afforded by §1209. 

The court which appnints the receiver and controls his 

activities is the Supreme Court in the judicial district wbere the 

office of the corporation in receivership is locatea, although this 

requirement is now left to the Ru1es of Civ11 Practice (Rul.e 178), 

which parallels the omitted Gen. Corp. L. §138. 

After the receiver has proceeded to the point where 1 

debts and claims may be paid, §1210 aictatee the nrder of payment 

with wages of unpaid corporate employees preferred first as in the 

present law. Distributions to creditors or claimants are referred 

to as distributions rather than aiviaenas. After the nfinal dis­

tribution" under §1211 and deduction of the receiver's charges and 

expenses the shareholders become entitled to participate in any 

surplus unaer §1212. 
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Intertwined . throughout Article 12 are provisions for 

notice by publication to those interested in the recejvership. ~he 
I 

length of the publication has been reduced for notice of the appoint­

ment of a receiver (91207), p~ent of the final distribution 

(§1211) and final account (§1216) from the three weeks in the pre­

sent law.to two weeke. Six weeks is retained, however, as the 

perind for publication of a notice that the receiver seeks to.resign. 

The attorney-general may move under §1214 for an order 

removing a receiver or closing the receivership on behalf of the 

shareholders, creditors or any other persons interested in the as­

sets of the corporation, as presently provided, except he will no 

longer be limited to rece1versh1ps o~ insolvent corporations. The 

attorney-general. must be notified under §1213 when a receiver seeks 

to be relieved of an omission or defau1t and he must receiv~ a 

statement of assets provided in §1207. Under §1216 the attorney­

gene~al. must also be notified of the receiver's application for 

approval of his final account. 

Finally, in the matter o~ commissions, a simple formula 

based upon the amounts permitted where the receiver acted.in a volun­

tary dissolution under the present law has been applied to eJ.l types 

of receiverships. The limitation of no more than twelve lhnusand 

dollars in one year nnr proportionately more for any_period l~sa 

than one year has therefore been eliminated. When more than one 

receiver is appointed the prescribed commission is tn be diviaed 

between them as the court directs. The matter of necessary expen­

ses, principally attorneys' fees, is left . to the court's discretion. 

The question of whether it is necessary to employ counsel is left 

to Rule 180, Rules of Civil ~ractice. 
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ARTICLE 13 

(FOREIGN CORPORATIONS) 

.Article 13 is entitled "Foreign Corporations". It -assem­

bles into one article, either in full OT by express cross refeTence, _ 

all of the prQvisions of ihe .Businees Corporation Law which relate to 

business corpora~ions incorporated outside this state. 

Section 1301 is new, set~ing forth ~ctiv~ties which are 

not "doing business" in the state fo~ the purposes of this c:tiapt~r, 

but there is the express qualification that this specification does 

n9t establish a standard for those ~ctivites which may subject a 

foreign corporation to service of process in this state. (See, e.g.~ 

CPA §1217(a)). 

The requirements for securing authorization to do business 

in this state, set forth in §1304-1306, are subs~antially the same 

as the present law, but the procedure has been mQdified_by elimina­

ting the requirement for issuing a "certificate of autho;ri ty 1!, 

t~us simp+ifying ~nd reducing the administrative buroen of both the 

foreign corporatio~ and the department of state. Provieions have 

been inserted as to the effect of filing su9h ~pplication and ~he 

powers thereby conferred upon the foreign corporat~on. 

The new $tatute is made applicable to_foreign corporatinns 

now authorized to do business in this state withnut further action 

by the corpor~tion. 

Provisions relating to amendments and . changes, which are 

in several sections of the present law, are consolidated and simpli­

fied. A single form is provided for all amendments and changes. 
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In particular, the burden upon a foreign corporation changing -its 
name is greatly reduced by the simplified procedure. The procedural 
requirements for su~rend~r of authority have also been.simplified. 

A new provision (§1311) perinits the filing of a ce.rtifi­
~ate or certified copy 9f a decree or order as to the termination 
of the existence of a foreign corporation in its home jurisdiction. 
This p~ovision will permit the department of st~~e to clear its 
index of the names of moribund forejg~ corpor$tions •. 

~he present rule, that a foreign corporation cannot 
~nforce a contract made in this stat~ unless it was, at the time 
of making the ~ontract, authorized to transact business.here, h~s 
been changed to perm.it it to sue after it has been authorized to do 

( §1312) b~siness and ha~ paid all taxes and penalties;. t new paragraph_ 
i codifies.decisional la~ by expressly permitting oth~r parti~s to 

such a contract ~o e!).force it ijgainst the foreign.corporation. 

The role of the attorn~y-general i~ pr9tecting_th~ citi­
zens of this state against unauthorized acts of fore'ign ~orpora­
tiQns has been clarified in §1303. He is given disc~etion to 
pro~ecute mate~ial violations and additional power to move to annul 
a foreign corpo~ation'~ authority i~ it was proc~red by materia.]_, 
m~sr~pres~ntation or to enjoin or an~ul t~e ~uthority of a fo¼eign 
corporation which has CQmmitted a violation of law that, if committed 
by a domestic co~poration, would be a ground.for dtssolution • 

. Sections 13l3 and 1314 relating to actions by and against 
foreign corporations continue the present law without substantial 
change. 
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The present requirement that fo~eign corporations m~in­

tain in this state records of their sharehold~rs has been discon­
tinued, but a.qualified resident sharehQlder or votii,g trust 

certificate holder may require such records to be produced in 
this state • 

. A.new distinction has been drawn between "domiciled 
fQreign corporatione" and otber foreign corporations (§1317) •. The 
former, at l~ast two-thirds of whose outstalid~ng sbares, or.voti:og 
shares, are owned by resid~nts of tlµ,s state.or two~thirds of whose 
business or.investment income.is allocable to thie state, are 
subjected to the same provisions as domestic ~orporations in regard 
to disclosure of financial information and liability and indemnifi­
cation of officers and directors. 

The final section enumerates the . section~ of the.other 
provisions of tbis chapter which apply to foreign corporations 
generally and to domiciled foreign corporations. 

ARTICLE 14 

(EFFECTIVE DATE) 

I 
I 

Although this chapter may be enacted by the New York 

State.Legislature during the 1961 l~gislative session, the effective 
date of this chapter will be, as provided in Article 14 thereof, 
Aprill, 1963. 

The effective date has peen, in effect, delayed two 

years. This delay is provided in order to perm.it most corporations 
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to have at least two annual meetings of shareholders between the 

passage and the effective date, 

Such delay will allow time for any . alterations in ~he 

certificates or by-law~ of exieting_corporations which may be · 

necessary to conform to the provisione of this chapter. The 

transition.will.therefore be of Bl) evolutionary nature_rather 

than a revolutionary c:tiange, as would be the case if no delay in 

effective date were provided. 

The delayed effective date will.make possible by action 

d'l,lI'ing the 1962 and 1963 legis+atiye sessions any amendments shown 

to be necessary as the result of continued study. 



CHARLE& II, DESMOND * THE JUDICIAL CONFERENCE 
01' THE 

BERNARD ■OTalN 
GERALD NOLAN 
FRANCIS BERGAN 
ALGER A. WILLIAMS 
OWEN MCGIVERN 
~l!:TER M. DALY 
KENNETH S , MAcAl"l'ER 
ROBERT E, NOONAN 

STATE OF NEW YOR:_5 A )_ ~ 
270 BROADWAY - ___,/ ~ 

NEW YORK 7, N. Y . 
BARCLAY 7•11516 

Hon. Robert Ma.cerate 
Counsel to the Governor 
The State Capitol 
Albany, New York 

April 3, 1961 

Re: Senate Int. 5'22, Print 4o61 
(by Mr. Anderson) 

Dear Mr. Macerate: 

THOMAS F. Mcco, 
STAff ADIIINlflltATOl 

We have your request for comment and recommendation concerning the above captioned legislation, in relation to business corporation~,constituting chapter four of the Consoli­dated Laws. 

This bill constitutes a complete revision of the Business Corporation Law. It is recommended by the Joint Legis­lative Committee to study Revision of the Corporation Laws. 
This bill consists of fourteen articles and over 1000 sections dealing with every phase of corporate law. It is or course impossible for me to pass judgment upon this proposal 

in a section-by-section way. Indeed, the effective date of 
the act is April ll 1963. This should afford ample opportunity for a closer scrut ny of the new provisions. A perusal through the 191 pages of this act does not disclose to me anything objectionable. 

This bill has not been considered by the Judicial 
Conference. I would personally recommend that it be approved. 

Sincerely yours, 

State Administrator 

TFM:ah 



WAlllll:N M. ANDKIIION 
CHAIIIMAN 

WALTl:11 .I. MAHONCY 

Jo■KPH F. CARLINO 

JO■KPH ZARETZIU EDWAIID J. 8~KNO 
VICI: CHAIR.MAN 

Lou,. WALLACH STATE OF NEW YORK 
CHAIILl:II A. IICNOl:H&CJC, JR. 

ANTIIONT J. TRAYIA 
11:CIIICTAIIY 

.111:IIKMIAH B. 81.00M 

JOHN Ro■KIIT BROOK 
GEORGI: L. INGALL9 

RICHARD C. LOUNIIURY 

JOINT LEGISLATIVE COMMITTEE 
TO 

STUDY REVISION OF CORPORATION LAWS 

SENATE CHAMBER 

AUITIN W. ERWIN 

WILLIAM H. MACIC&Nltlll: 

ROIKIIT 8. LalNl:lt 
COUNll:1. THE CAPITOL 

ALBANY, N, Y. 

REPLY TOt 
,/' ROOM 1708 

/_, RAND BUILDING 

/ BUFFALO, N. Y. 

March 29, 1961 / 

Hon. Robert Macerate 
Counsel to the Governor 
Executive Chamber 
State Capitol 
A1bany 1, New York 

Dear Bob: 

Re: Business Corporation Law, Senate Int. #522, 
Pr. #4061; Assembly Int. #885, Pr. #5310 

Anticipating that he wou1d receive a request 
from your office during the next two weeks while he is 
away, Senator Anderson has instructed me to send to you 
the enclosed copy of our Explanatory Memorandum of 
March 13, 1961 covering the new Business CoJ]>oration Law, 
Senate Int. #522, Pr. #4061; Assembly Int. Q885, Pr. 
#5810. 

As I ..mentioned , t o,, .. Fr,~nk Wille, Senator .Anderson 
and Assemblyman Brook would appreciate being given the 
opportunity to be present if and when the Governor signs 
the bill. 

advise. 

ba 
Enclosure 

If we can be of any further assistance, kindly 
" . 

' Sincerely yours, 

RO~ LESHER 
Counsel 



PETER WARD 
D&J'IIIT'Y su~u,orn:NDl:NT 
AND Gl:Nl.1141. COUN.ltl, 

STATE Of" NEW YORK 

INSURANCE DEPARTMENT 

123 WILLIAM ST. 

NEW YORK 38 

MEMORANDUM TO THE GOVERNOR 

RE 

AH ACT IN RELATION 'l'O BUSINESS CORPORATIONS, CONSTITUTING 
CHAPTER FOUR OF THE CONSOLmATED LAWS. 

INSURANCE DEPARTMENT 

Senate 
Print 4061 INTBODUCED BY: 
Int. 522 Mr. Anderson 

RECOMMENDATION: No objection. 

STATUTES INVOLVED: Business Corporation Law. 

EFFECTIVE DATE: April 1, 196.3 

DISCUSSION: 

This is not a Department proposal. The bill proposes a 
new Business Corp~ration Law to go into effect April 1, 
196.3. Numerous changes have been made in the bill as 
finally enacted, in comparison with the original submission. 
This bill has no application to insurance corporations and, 
therefore, this Department sees no objection to tavorable 
action on the measure. 

Respectfully submitted, 

THO THACHER 
super, t dent ot Insurance 

By 

Deputy S erintendent and General Counsel. 

April 17, 1961 

-. "'.'"'I· -
,::.,,•.':.,< ... 



30 LODGE STREET, ALBANY 7, NEW YORK HO ■ AIIT 5.3547 

Associated Industries of New York State, Inc. 

Honorabl.e Robert Macerate 
Counsel to the Governor 
Executive Chamber 
The Capitol. 
Albany l.1 New York 

Dear Mr. Macerate: 

April 12, 1961 

Re Senate Int. 522, Pr. 4061 

FOUNDED IN l814 

This bill incorporates reccmnendations of the Joint Legislative Ccmnittee to Study Revision of Corporation Lavs and in this amended version represents a considerable improvement over the bill. initiall.y filed. However, public bearings on this measure brought out a number of defects, and the understanding 1s that further corrective measures Y1ll be vorked out during the period between now and the convening of' the next Legislature. The tact that this bill bas an e:ttective elate of April 1, 1963 makes this procedure possible and practical.. 

JRS/jss 

• Sbav 
t 



MEMORANDUM 
New York State Department of Commerce 

AP r i 1 6, 1 961 
SENATE: 
Int. 522 

Introduced by Pr. 522, 4061 Mr. Anderson 
RECOMMENDATION: The Department of Commerce has no objection to this bill. STATUTES INVOLVED: Amends Consolidated Laws. 
EFFECTIVE DATE: This act shall take effect April 1, 1963. 
DISCUSSION: 

1. Puroose of bill: The puipose of this bill is to revise the laws relating to business corporations in New York State. 
2. Summary of provisions of bill: The business corporation law when approved will 

constitute a single unified law governing business corporations. This will make the existing general corporation law and the stock corporation law inappli­cable to business corporations. 
3. Prior legislative history of bill: The subject bill represents a revision or the original pre-filed bill which was introduced for study purpos.es during the 1960 session. 
4. Known position or others respecting bill: It is our understanding that the New York State Bar Association, the Bar Association of the City of New York, Commerce and Industry and Associated Industries have no objection to this bill, although at least one employer organization will have amendments to suggest at the next session of the Legislature. 
5. audaet implications: Unknown. 
a. Reasons for recommendat;on: This bill simplifies the present law relating to stock corporations by eliminating many of the archaic requirements and recognizini 

the realities or modern corporate practices. It simplifies incorporation and organization procedures; expands the powers of directors and makes changes which it is expected will improve the business climate for corporations in this State. 
(Formation of executive committees, fixing the number of directors by by-laws, permitting directors to contract or otherwise deal with corporations with respect 
to matters which they are personally interested in, permitting directors to rely upon financial statements under certain circumstances, regulating their own compensation and to be indemnified for the expense or defending not only civil but criminal actions in certain circumstances.) 
It liberalizes the present provis~ons of the stock corporation ~nd the general corporation law relating to foreign corporations. For example, certain acti­vities of foreign corporations are not considered doing business in this State; foreign corporations are permitted to enforce contracts made when they are not authorized to do business here. 
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A new distinction has been drawn between "domiciled foreign corporations" and 
other foreign corporations. The former, at least two-thirds of whose out­
standing shares, of voting shares, are owned by residents of this state or 
two-thirds of whose business or investment income is allocable to this state, 
are subjected to the same provisions as domestic corporations in regard to 
disclosure of financial information and liability and indemnification of 
officers and directors. 

....._i ,.._ . 
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EDWllf 0. Tu:row 
AmfoLD T. 0~ 
R.t.ncmn, W. Co1tau,r 
GIIOT&& Jl . ..t..ua, Ja. 
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A.u.unUK&J,zm, 
'l'IIOIIJffOII G, Elnr&lll>e 
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0011110• A . MAclzOD 
DouoL£a W. Kvaw 
Ju.us W. i...a.o,. 

Honorable Robert Macerate 
Counsel to the Governor 
Executive Chamber 
Albany, New York 

Dear Bob.; 

ATTORNEYS .AT I.AW 

800 M & T BUILDING 

B'Ol'FALO 2, N. Y. 

AIR MAIL 

Re: Senate Print 522, 4061, Intro. 522 
(The Bisiness Corporation law) 

¥" ( .. ,, .. ,, ... , ... 

0 
,/ 

11, 1961 

T:i::u:-0>1& 

710 TL 9 •400( 

It is my understanding that the above bill was passed by the Legislature on the basis that prior to its effective date, Aprill, 1963, appropriate amendments will be made. Personally, I do not believe the necessary amendments will be adopted and we will then have another statute which will discourage business coming into this state. -

I am sorry that absence rrom the city has prevented my writing you earlier on this point. 

As you know, I have done a great deal of work with the Corporation law Committee on the proposed Business Corporation Law. I attended the recent meeting of the State and City Bara at which it was decided to withdraw opposition to the passage of the bill at th:1.s time on the grounds that appropriate amendments could and would be made prior to the ettective date. This action was taken as a gesture of good will toward the members or the Legis­lature, but the consensus or the meeting was very clearly one ot dissatisfaction with the Act as dratted. 

In the drafting of this bill, no consideration whatsoever was given to the interstate competition for business. No considera­tion whatsoever was given to the fact that states like Delaware and the many states which have adopted the Model Act are offering to businessmen the opportunity or incorporating companies under a statute much more adaptable to the needs of business. I have no hesitation in saying that the initial drafts ot this Act, in my opinion, were the most anti-business laws ever drafted. Substantial changes have been made in the earlier drafts, but let's not put this bill into effect on any assumption that it will be amended prior to 

- . 



HonosoN, Russ, Almuws,WooDs & GoODYEil. 

Honorable Robert Macerate - 2 - April ll, 1961 

its effective date, and that in its present form it will not dis­
courage corporations from doing business in this state. 

The proposed Act is clearly disadvantageous to small 
corporations. It is my recollection that small corporations pro­
vide the largest number of jobs in this state. Large corporations 
could probably get along by using the New York statute only for 
business in this state. But we want head offices in this state 
and not just a branch operation. Our great development in New York 
City is based almost entirely on bringing the head office ot cor­
porations to this state. The Act will certainly not encourage 
continuation or this trend. 

I see nothing to be gained by putting this bill into effect 
at this time. Let us work it over again this year. If we cannot 
agree upon major points, I would suggest that the items in d:J.spute 
be resolved by leaving the present law in effect. I will not go 
into details at this time, but on the major items or differences, : 
I would prefer the present law to the one proposed • 

.. 

HHW:etr 

Sincerely, 

~~02'~ 

Homer H. Woods. 

... 
,.;.. i(t 



Office of the Secrtltlry 

Honorable Robert Macerate 
Counsel to the Governor 
State of New York 
Executive Chamber 
Albany, New York 

Dear Mr. Mac Crate: 

590 Macwon Avenue , New York 22, 

April 13, 1961 

Mr. Frank Willie has forwarded to me a copy of the 
proposed New York Business Corporation Law. I have reviewed. 
this bill for the American Society of Corporate Secretaries, and 
recommend_ that it be signed by the Governor. 

Senator Anderson and others on the Joint Study 
Committee, as well as Robert S. Lesher, Counsel to the Committee, 
should be congratulated on the fine job they accomplished in drafting 
this new law. 

HWT,Jr/dl 

291 

Sincerely, 

H. W. Trimble, Jr. 
Secretary 



AltTHUlt LEVITT 
a'tATII: C:-1'1'110LLSII 

* // __ .·· 
STATE OF NEW YORI< T 

DEPARTMENT OF AUDIT ANO CON OL .... ✓,,./ 
ALBANY , .,..l/ 

r' 

' ) March 21!, 1961 A 
• 

REPORT TO THE GOVERNOR ON LEGISLATION "\ 

To: Hon. Robert Macerate, Counsel to the Governor 
I 

The following bille are;r· ~o. concern to t~is Department: 

SENATE INTRO. 522 / PRINT 4061 675 416) 766 4294 . 868 4499 877 3673 1296 4025 '1331 3442 2208 2311 2469 4077 2596 2740 2955 )158 3177 4538 3325 3609 3343 · )627 3)"86 4414 3401 3691 3509 )860 3513 4403 3558 3910 3640 4512 )670 4049 37s1· 4430 3818 4482 
3590 4330 3571 3923 3532 3884 )526 )678 3438 )~68 
3429 3759 )264 5362 
3195 )478 3047 3290 2967 3170 2953 3156 



SENATE INTRO. 228 PRINT 228 
666 4162 
1045 1046 
1349 2saa 
1513 1554 
20.)1 2127 
2208 2311 
2709 2887 
2862 3063 
2951 4048 

ASSEMBLY INTRO. 256 PRINT 256 
257 257 
494 494 
570 570 
950 5351 
1253 1253 
1699 5534 
22)2 S-4370 
2662 2744 
2813 2900 
2904 5528 
3019 5345 
3042 3151 
3152 5107 
3380 3510 
3399 5040 

- 3462 3592 
3712 3867 
3713 3868 
3731 · 3886 
.3812 3972 . 

. 3819· 3979 
JS42 5423 
4054 5214 
4207 5265 
4254 5235 
4361 5346 
4365 5439 
4374. 4639 
4421 4686 
4431 4696 
4456 4721 
4463 4750 
4518 4805 



ASSEMBLY INTRO. 

DD:ac 

tgt~ 
4696 
4723 
4752 
4754 

- J• 

By 

294 

PRINT 4929 
5349 
5027 
5524 
5165 
5167 

ARTHUR LEVITT 
State Comptroller 



CAROLINE K. SIMON 
Sl£CR&TAIIY OF ■T4TI£ 

AaRAHAM N. OAVIS 
KlllllCUTtYK DEPUTY SECRETARY 

STATE OF NEW YORK 

DEPARTMENT OF STATE 
164 STATE STREET 

ALBANY 1 
5 

April 4, 1961. 

MBMORAIDUM to HON. ROBER! HacCRATB 
OaJEEL '10 'DIE GOVERNCR 

d1110 
encl. 

Rea Senate Int • .$221 Pr. 522, 4061 

Enclosed herewith, is naorandua, 1n respect 



DEPaRTMENT OF S~ATE 

SENATE - Introduced by! 
Hr. .lndencn 

Int. S22 
Pr. S22, 1&061. 

RECOMhENDJ\TION: (check one) 

ST~TUTES INVOLVED: 

:W.4- 1961 --~{~) 

ASSS~LY - Introduced by: 

Int, 
Pr. 

approved Ir? No objection r7 

Disapproved r7 No recommendation r7 

Oenera'l Corporatlao LclrJ B'tock Corporatlan Lar 

EFFEC?IVE DaTE: April 1, 1'63 

DISCUSSION : 

1. Purpose of bill: ~o create a IHIII blili.nel8 corporatione lar llhicb 

vUJ. replace the etock coiporaU.OD l.av and the general carporatlcn l.• 
tor the organisation am control ot bwdneas corporatt.GIIIS organised 
tor profit.. 

2. Summary of prov1s1ons of b111: 

Bnact8 a CClllplota JWpl.ator., la 

). Prior legislative history of bill snd similar proposals: 

'Dd.11 ie tba nret ccapl.ete re'YiJlicm of the etack corporation lAw since 
1923, 1ildc2a Sncl'llded tharein mat ot 1be Bu.aineas Corporatt.an L8lf then 

1D force. 

f . Known pos1t1on of others respecting bill: 

.usociat.iaa ot th• Bar ot the Cit,r ot 58W Yark, State Bar Aesociaticn 
and ot.hers 11upport, the b1ll. 

5. Budget 1mrl1cat1ons: 1hare will bo eerioua bu.d&et. illplicaticma tor 
the Departaent ot St.ate. DI• oomt. 'thereat has not ;yet been detendned. 
It ill u:pected t.bat. an eett.ute thereat will be aallable tor consideration 
bJ' Bwiget ml 1he Leg18lature 1D 1962. 

6. Arguments 1n support of bill: 1he bill us the reaalt or an :I.Dteosbe 

•ta.d1' bJ' the ~obit Leg18l&tiw Caadttee to St\Kv' Revuion of CorporatiOll 

Lan. The Departullt of State cooperated 111.t.h the Legialatbe CCJlllld.ttea 

in the •tud;J' and dratting ot the bill. n i• mt.ended to add prortaioos 
!f:tl' .fees, oaitted trcm the bill, and to me uz.y cbangsa prior to it.a 
ett'ectl. ff date• 

?. Arguments 1n oppos1t1on to bill: 

B. Reasons for reool!lmendat1on: 'the law with respect to Bws11lua 

Oorporattcma vill b• contained 1n one chapter, 1:bareb,r el1:adnatlag the 
nece1ud,V tor reference to tu General and Stock Corporation Lawe Muz.y 
ot the aobatantlft arid edw1n1•trat.i.ft prondCIDII are adnnce11 onr 
ai•t.1»& law. 

(If additional space 1s needed for answer1ng any question, attach 
original sheets of pla1n paper.) 

I 
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Business Corporation Law, new S. I. 522, Pr. 4061, Anderson Ch. 855 
[Editor's note: For the most complete and authoritative source n1emorandum on this important new statute, sec the "Revised Supplement to Fifth lnterin1 Report to 1961 Session of New York State Legislature", issued by the· drafters cf the new statute-the Joint Legislative Committee to Study Revision of Corporation Laws-and printed as part of Legislative Document No. 12 (1961). Such Revised Supplement sets forth the official Revisers' Notes, and Comment. c•n each section of the new statute. J 

J.1or comments on the text of the statute, in the form in which it was first submitted to the 1961 Legislature, and prior to substantial amendmeitts which were made when the statute was adopted in its final form, see (1) the Joint Legis­lative Committee's "Supplement to Fifth Interim Report" (as distinguished from the Revised Supplement mentioned first above), issued in December, 1960 and printed as part of Legislative Document No. 12 (1961), and (2) the Joint Report issued by the Committee on Corporation Law of the New York State Bar Association and by the Committee on Corporate Law of The Association of the Bar of the City of New York, dated January 25, 1961. These two reports, particularly the criticisms and suggestions set forth in the two Bar Associations' Joint Report, are very helpful in understanding the reasons for and the intent underlying some of the last-minute amendments made in the text of the proposed statute j"ust••ticfore it was enacted by the 1961 Legislature. · 
See also the Joint Legislative Committee's First Interim Report, Second Interim Report, Third Interim Report, and Fourth Interim Report, printec., respectively, in Legislative Document No. 17 (1957), Legislative Document No. 23 (1958), Legislative Document No. 39 (1959), and -Legislative Document No. 15 (1960).] 
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