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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pregent: HONCRABLE JAMES P, DOLLARD IA Part _5
Justics
© : Cx Index
MAN CHOI CHIU, et al. Humber 21805 2007
Motion

Date _January 8. 2008

~against-
‘Motion .
Cal. Number __ 8

WINSTON CHIU
Motion Seg. No. _4

The following papers numbered 1 to _%5  read on this motion by
defendant Winston Chiu for an order dismissing the complaint
asserted against him pursuant to CPLR 3211{a) {1}, (2}, (4), (5},
and (7} and on this cross motion by plaintiff Man Choi Chiu for an
order imposing sanctions on the defendant and. his attorneys.

Papers

Numbered
Notice of Motion - Affidavits - Exhibits ......... 1
Notice of Cross Motion - Affidavibs - Exhibits .. P
Reply BEfidavits ... i, .3
Other (Memoranda of Law) .......... e e, . 4-5

L '

Upoﬁ.the foregoing papers it* i's ordered that:

Those branches of ‘the motion which are for an ordér dismigsing
the first c¢ause of action pursuvant to CPLR 321t{a} (8) on the
grounds of res judicata and collateral estoppel are granted as to
that part of the first cause of action which secks a judgment
declaxing “that Winston Chiu has, at - best, a nominal financial
interest or ownership interest in and to the LLC.” Those branches
of the motion which are for an order dismigsing the first cause of
action pursuant to CPLR 3211{a) () on the grounds of res judicata
and collateral estoppel are otherwise denied. That branch of the
motion which is for an order pursuant to CPLR 3211{a} {7) dismissing
the second cause of actidn as insufficiently stated is granted.
The remaining branches of the wotion are denied. fThe cross motion
Is denied. (See the accompanying memorandum,) ‘ :

.l

Dited: March 11, 2068 ' ez&éiﬂé Ij'HVHgﬁg ?-/\/
: ‘ o g.c.
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MEMCRANDUN

SUPREME COURT : QUEENS COUNTY.
IA PART 5 |
. e — % |
MAN CHOY CHIVU, et al. -~ = . ~ INDEX NO. 21905/07
: MOTION SEQUENCE NG. 4
~against- o .
BY: DOLLARD, J.°
WINGTON CHIU o - DATED: MARCH 11, 2008

“beﬁendént' ﬁiﬁséﬁﬁ;'Chiu (WC)‘ has moved for an order
d;smissipg -the Complaint assgﬁé@& _agéins& ~him pufsuant :to
CELR'3211(a)(1) (23, {4), (S}, aﬂd (7. Plaintifyf Man Chai Chlu
(WCC) has cross ﬂmved for an ordev‘zmposlmg sancL:ons upcn the
defendant and hls attorn@ys | |
MCC and  WC aré bfothefsr and advérée parties in
‘three re]atea actiong brouaht in the New York State Supreme Court,

County of Queens: (1) Man_ Choi Chlu v Wlnston Chiu (Index No.

-21170/02}, Commenccd by bhe f111nq ot a Funmons and & complaznt on

o about AugusL 9. ZGGZ (2}, Man Ch01 Chlu v__Winston Chlu

{Index No. 21905f2067 . Pommenced by the fmllng of a summons and a

complalnt on or about Auguvt 31, 2007 and (3) Wlnston Chiu‘v

Man Choi Chiu (Index No 25275/07) ;commencad by the flllng of a

‘agummons and a complalnL an or about Octaber 10 2007
42 G Northern.Blvd ; LLC (the LLC} owns propﬁrty'iocated
at,gz -52 Northeln Blvd . Que@ng, New Tork. In 2002 MCC and the

LLC began Lhe first actlon agalnst wie and the trustees of hls truat



éeeking Lo zet aside as flaudulent a trangfer-of the propertv*frow_
the LLC made by WC to his trust. The Honorable Laura Blackburne,

after conductlnq a bench trlal of the flrst action, canqelled the
deed on  the grwund of  fraud. However, at Vthér trial,
‘Justlce Blackburne also gxanted a motlcn by Lhe p‘alntlifs made
_after tne close of evidende to dmend the. complaint to add a new
' cause of ‘acticon for a judqment declaring<'that iles was only &,
‘“nomlnal menber” of the L&C wio couid be removed from mwmbershnp '
WC appeaLed : On  March 13, ?007 the 'Appeiiatc DlVlSlOn

Second Department afflrmed,that part of Justice Blackburne 3 order
:and judgment (one papex) whxch et 'a31de the 'transfer ‘asl'
fraudulsht, but Lhe appellatﬁ court modlfjed the order and judgment
'by “(lj d?lating the provz51ons thereof whlch deLQrmlned that the
de*endant Wanqton, Chlu, ‘wasg neﬁez' a member &f the l{piaintiff
-142~52 Nerthern Blvd.] LLC’ and that the plaintiff Man Choi Chiu is
' the“éole.member' thereof (2) daletlng the provisions thereof
_ whlch grante@ the plalntlﬂfs‘ appllcatlon to conform thé plcadxngs.
ito the proof by amendlng paragraphs 50 and 51 of the Comdelnt andr

'paxagraph Z of the ad damnum clau%e, and,(i} de1@ting the provasxon

. thereof precludlng the defendants from any flnanc1al 1nv01vement

partlclpatlon,, management membershlp, ' r;ghts, pr1v1leges;
1nterest- o emolumentu :,of memberahlp inﬁ‘:thef plalntlff

42-52 Northezn Blvd JLLC, and.the prem1 as known as 42282 Northexn.

Blvd.# I_(Man .‘-.cho:; Chiu ‘v"c-h.iu; 38 ADBd 619, .620,) The'
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Appelléte Division stated that “the trial court‘g détefmination'
that the deféndant Winston ¢Chiu ‘was never a .member of the
Iplaintiff 42-52 Northern Bivd.] LLC Was against‘thelweight of the
décuméntéry"and tegtimonial evidence 'reiatiﬂ9  tb thé originai
‘purchase and-financing of the Subject premises by tbe plaintiff

42-52  Northern -Blvd., LLC  (hereinafter the LLC), in

‘September 1999, {Man  Chol Chiu v Chiu;' supra, 620.) The
Appellate ﬁiviéiqn'aiso statea‘“the étial_touxﬁ iaéked a prbperl
faétualland iegal‘basis Lo grant tﬁe plaintiffé’ ap@lication,_after
Vthe’¢lose of thE'QVidencg, to amend the:complaint te iﬁclu&efalnew
dcaugé oilacﬁién Ear‘a declaration that ﬁinston Chiu_Was merely a
‘nominal member’ of the LIC, who could be @xpel”ed tberefrom upon
payment to him by the L&C of Lhe value of the 43 Cdpatdl account ”,

(Man Ch01 Chlu v Fhlu pra 620—621-)

About five months after the Appellate bivision xgndefed
.its,dgcisién,'MCC began ﬁhis action alleging,iﬁ substahcé that
42-52 Northern Blvd. was purchased in 1999 For ?5 450 000 Wlth‘
.funds attllbutable to MCC except for a “aontrnbutlon” by olw of
" $}93,854.5}, WC allegedly‘made ;hat “cpntrlbpt;on“-solely for tha
‘pufpose bf obtaining a taxu‘bemefitu.ficm- the sale of ,an&thef‘.ﬁ
fHQEOQEx;y £hét he and his wifefownéd. Aﬁﬁer_tifle closed on
'42-52 Northern.Blvd., WC allegedly took. back hlo'“ééntribution;”‘
‘fMCC’s flrst cause of action secks a- judgment “{a):d@clarihg that-

Wlnston, ChluA has, eat best, -a ngmlnal flgancial intérest OF

4‘1;‘.- .
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ownership intergst ih and to the LLC, (b} declaring the extent Qf
‘Winston Chiu's financia; or_ownership interest, if any, in and to
'the LLC, and {c) dirécting Winston Chiu to account Jn connection
with hlS alleged lnte?est in and to the LLC “ MCC's-second_cause
of action seekq ‘the expulslon of WC as a member of the cempany by
Areason of his frauduleut tranbﬁex of the plaperty and/or his
removal as an OfflC&f |

1hose branches 0of the moﬁloﬁ which are. foz an ordeér
AdlstSSIRQ the f3ret cause of action pursuant to CPLR 3211 {a) (%). on
‘-Lhe grounds of res ]leﬁdt&4and col]ateral estoppel are gwanted as
to thdL part of the first cause of action whlch seek&ia judgment_
declarang “that Wxnston Chiu has, at-best a nominal fznancwal
1ntcrest ar ownerbhlp 1ntereat in and to the LLC 4 Those branches.
of the motxon whieh,are for an order dismissing the first cause of
 Iactiom‘pursuant ‘to CPLR 3211{a}(5} on the grounds of res judlcata
and collateral estoppal are OLhETWLBE danled “The dﬂgtr:ne of
VCQllateral astoppel, a narrower species of res }ndlcatd precludes
a party from reljtlgatlng in & subsequeﬁt acLlon or pwoceednnq an
flssue clearly ralsed 1n a p:ior actlon‘or,prQCeedlng and decided
‘agalnst Lhat parLy' or tnose in prlv1Ly, whiether or_ not .ﬁhe

tmxbunals or causes of awtlon are the same***'” (Rvan W New Yor]

‘;T@lenhone Co., 62 Nde 494 ‘JOO' Parker N B‘auvelt Vo}unteer Fire

~Co.. In 93 NY2d :43 Alteqra Qredit Co. ¥ Tln,Chu 297AD3Q\718;

:'Sam v Métre North Commdter Rallraad 287-A92d-378.}“Iéuappears-
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- from the opinion of Justice Blackburne that the issue'of whether WC 
had an ownership interesﬁ,in the LL‘ was rc)evant Lo the cauge of
action to set aside the tréﬁsfer of Khe‘prpperty for fraud. Her
-oéinion states .at‘ page 4:. “None cf' def@ndant‘" évideﬁce nér‘
rPost Trlal Memorandum of Law dlgputed the EaCt the property of ahe

JLLC was tranufelred to the defendant'a p@xsonal trust. However,

'defemdant ¢laimg he had authorlty to do so bedause he was the so]e
owner off the LLC.” In modlfylng Justice Blackburne s order arid
i‘judgmént; the Appellate DlVlSlOH sLated “thm trial court's
.determinatlon that the defendant Wlﬁston Chiu ‘wav never 'a memnber.
of ‘the [plalntlfi 4252 Northezn Blvd ] LI was against the weight
-of thﬁ dccumenLary cand Lestlmonlal ev;dence relatlng to the
orlginal purchase and flnanc1ng of . the subjecL perISGS by the
plalntiff 42-52 Northern Blvd., LLC (hereinafter the LLCJ, in

',September 1999." {ManAChoi-Chiu v Chis, Supra, 620, R may be

seen that the Appe late DlVlSlﬂn declded the issue of whether WC
'had an own@zship interest im the LLC in connection w1th revzewzng
K-the cause of action for £raud ‘ (Althouqh the appeilate COuft
' decx&ed this 1$sue 1n'favor of WC, the transfer was set asxde as

£raudJlent on oLher groundg } " The Appellate DlVlSlon also deczded‘
E\éhe issue of whether we had an ownerchlp 1nterest in the LLC by'
hoidlng tha% there was po factuai ba51g to allow an amendment to ’
: the complalnt to add a new cauge Of'aCLlOn for‘a Ju&gment deciarlng

'Lhat WO was merely a .“nomlnal memberﬁ of the LLC. - The
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- appellate court found that “the proposed améndment was unwarranted

by the evidence*rx @ ‘(Man Choi.chiu v Chiu, supra, 621.) "To the
ex&ené that Ehe'instant‘aétiOR éaeks a judgmémt deciaxing that Wél
is merely a.nomigélimémber.of the L@C,_the action‘is.barfed.by'the
. doctrine of collateral éstopéel. However, .this court does not xéad
the appellate decisien_as.detexminiﬁg the precise extent of WC's
interest in the LLC. fﬁére ig rm)'decretal "pgragraph in th@l
'aﬁpellaté érder‘declafiﬁg thé precisé éxteutldfjWC's'intereét in
the compéﬁy. Whilé'the‘appeliate‘coﬁrt relied on the LLC'S ééi
Vreturns for i99§ and-ZOOO ﬁd-establiSh the‘wwmbersﬁip Qf'ﬁhé
coﬁpany, thih court does not raaa Lhe d90151on as findlnq'exprESbly
or 1mpllc1tly LhaL Lhe percenrages of ownbrshlp stated in. the"
.returns (75% for MO and 25%. for WCH are copclusive. WC's own
appellaté attprhgy,'ﬁlchael‘c. Marcué; Esqg., read the &ecision in
lthe game mannér 'statinq in an affirmati@n, datéd. Ma?’ 8, 2007'
':Bubmltted to the Appellate DlVlSlQn in oppos&tlen té a motlon to
.clarlfy *the prec1 e amount of the partlﬁs interest in the LLC
‘fhas yet to be datermlned ‘and muut awalt iurther lltigatlon “ The.
doctrznes oF coilateral egfoppel and res. judzcata do not bar that 
part of the cause of actlan asserted here for a Judgmen% declarlngV
the precmse 1nteregts of MCC and WC in their company -

That branch of tne motion which ig fér*an order pufsuaﬁt

- to CPLR 3?]1(&){1) dmez&Q1ng Ehe flrst cause of actlon is. denied

‘Apﬁareﬁtly, WC Seeks to have Lhe flrst Cause of action dlsmassed-‘

A



“pursuant to CPLR 3211 (a) (1) to the extent that it seeks a judgment

declaring that he has less than a 25% ownership interest in the

' #ompany; In order to prevail on a CPLR 321l (a) (1) motion, the

60Cumentary evidence submitted “must be such that it resolves all

-

“the factual -issues ~as  a matter of “Law - and conclusively and

definitively disposes of the plaintiff’s claim*** {Fernandez V.

-Cigna Property and Casuvalty Insurance Cbmmanv, 188 aDa2d. 700, 702;

Vanderininder v Vanderminden, 226 Abﬁd.1037 Bronxv1lla Knolls. Inc.

¥ Webster Town Center Partnership, 221 AD2d 248.] 1In the f::a'sé at

Jbar,lMCé has raised isSues pertaining”té fha.credibility.pf the tax
'returns prepaled by the LLC whlcn preclude the gaur§ from flndzng
’ here that HC has at leagt a 25% interest in the company . " In aﬂy
event WC ig clalmlng that he has “"t 1east” a 25% interest ih the
company;xand‘the tax xetuxns, even if giedible, db not‘éspablish
the preqisélamoumt of ﬁisiintereSt: |

That - branch of'_the motion wh$dh ‘ié for an ofder

dlsmlSSlng'the Elrst cause of aatlon purauant to CPLRE 3?1]{&;(4} on

the ground cof a pr1or pendlng acLzon 15 denled Contrary,tg thé,

Vdefen&ant 8 conbentxan, tha date Qf serv1ce doasﬁnot cdeterming
:whebher en1'action. wad first éommeﬂced. CPLR. 304 provzaes cin
‘relevant part thaL “[a}ﬂ action 1 commenced by flilng a summons

zand. complalnt Q- Sumnons with notlce in accordance w;th: xule

‘ twentv~on¢ hhndred two of this chapter '(Se@;fﬁilk‘v Geheges and
Wyomlnq R. Co 45 ADBd 1274 ) MCC began'thié acti@n;Xanex.No.
7



721905/20075 by the filing of a summons and é@mpEaint onlor about -
AugustVBi,‘2007, which Qas'beﬁorg WC Eegan his action {Index No.
25275/07) by the filing of a summons and & comﬁlaint on or about
October 10, 2007. o |

That branch of the motion which is for an.oxder pursuant
tb CPLR‘EEll(a}(S) dlsmnwﬂzng'the firs C‘C&USE'Oﬁ action on Statufe
of Limitétions‘gréunds is denied. »The defendant did not show that
“the claim dould héve beén‘made in a form other than an action for

a declaratory judgmént'and the limitations period for an action in

'3_thatr form has already expifed?f* “ (Seé, Foley v Masiei;o,'
;35 'AD3d 1201 ‘2202}.':“ Moreover, - Lhe defendanL mlszeads Eﬁe
appullate opznlon which found Lhat the attempt to amend the-
comp?axnc at the ciose of evxdence wWa s barred by Eaches, not that
& cause of actlon £o determ1ne the r@spbctlve 1nterﬁ5ts OF the
_pa?tles was ltself_barred by laches. The case cited_by thg

-hppellate Division{ ?elﬁx'v Lettre (204 AD2d 6795, concerned a

“motion to amend the comgléiht'made-aﬁ'the tiial which was found to
lbe barred by laches. | |

That branch of Lh@ motlon wﬁlgh LS=FOI aﬁ OVd@r purmuant
‘to CPLR 3211(a}§7) ‘ﬁismissing.bthe se;ond' cause‘ of,_action asr
"insufficiently'stéteduis_gréﬁﬁéd,: fhé sécond‘céﬁée of actidn,seeKs
the é#pulsion“Qf'WcﬂaS‘é memnber of‘thé”compény by‘reésoﬁ_Oflhis
-ifraudulent tranﬂfer ot the pxoperty and/ox hlufreﬁovai aq*ahi

officer. It lS Lrue that I&mlLEd Llabllity Company Law s 701 
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prcvides‘ in rele&ant part: -“Unless otharwige prbvided inn the
: operating-agfeement, the death, retirement, regignavion, éxpulsimn,
:bankruptcy or disgolution of any member or the occourrence of any
,'other even? that terminates the continued membchhlp of any member
: shall not cause the llmlted llability company Lo be-dl$solved***.
. {The court’s conclusidns are'not altered even 1if the Vefsion of
‘Limited Liability Cowpany Law § 701 in effect prid:- to the
Stafutbry aﬁeﬁdment in 1899 is reggrded as appliéable.) However,
tha mere raferenae:ixa'the‘expulsion of a wmember in a_été;nte
pértainiﬁé to the ‘cbntiﬂuixgy existeﬂée of a limited liabikity
company does n@t”amOuht to a gtatutory gfamk'of power to thé coﬁrt
: to order the expulsion of a member.  While the lelt@d Llablllty
‘_Company Law contalns a ﬁrov151on for the w1Lhdrawal of a member”
(section 606) and & provision for the'judicial diggolution of a
limi;ed liability company (gection 7OEY, the plaintiiﬁ;did not
.gdxﬁectly cite’ any statute or 'cése authoriZiﬁg thé jﬁdicial
expulsion of a member; The expuiglon of a member oan,be prov1ded
'Pfor in the company é Qperatlng agsecment (see LLCL:§ 417), but_the-"
plalntlft haa not shown that the partles entered into an operating
gmement with such a clause. The @zaintiff did not aéz;-abiish that.
‘.he has an enfarceabl@ contractual ba318 for qeeklnq the defendant g
iouster. -Flnally,'the complalnt does nbt adequately‘ailege that We

is an offlcer of the LILC, and, ;n\the_dbsencauof-an:operatzng

T



i

.agreement,

LLC in the hands of its members

The remaining branches of the Moticn are denijied,

The cross motion ig denied.

Short form order gigned herewith.

vt

the gtatute (section 412} places the manaqemcnt of the
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