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I 

Plaintiffs, 

-against- 

Decision and Order 
Index No. 110661/2008 
Seq No. 002 

Presiding : 
Hon. Judith J. Gische. JSC 

Recitation, as required by CPLR 2219 I-a], of the papers considered in [he review of this (these) 
motion(s): 

Papers Numbered 
Defs' n/m (321 1 and 3212) w/BAW affirm, HS affid (sep back), exhs ...................................... 132 
Pltf s x/m (3212) w/ARL affirm, TG affid, exhs ............................................................................ 3 
Def s affirm (ARIA) in further support, exh .................................................................................... 4 

Pltf s affirm in further support w/ARL affirm, exhs .............................................. 
Various stips ................................................................................................................................... 7 
Steno minutes 5/26/1 1 ................................................................ I ............................ 8 

Def's reply and in hrther support wBAW affirm, HS a f id  ........................... F .. .I: :: 1:: E:: 
--------------_________r________________---------------------------------------------~------------ S E r  E!:!!!!!: 

Upon [he foregoingpapers, the decision and order of the court is as follod.EW YORK 
COUNTY CLERK'S OFFICE 

Gische J.: 

Plaintiffs in this action are Phillips Gold & Company, LLP (the Firm), a limited liability 

accounting partnership, and two partners of the Firm, Theodore Goetz (Goetz) and Daniel 

Hoffman (Hoffman). Hoffman retired after this action was commenced. Defendant, Herbert 

Speiser (defendant or Speiser) is also a retired partner of the Firm. 

Defendant seeks dismissal of all three causes of action asserted against him which are for 

(1) a declaration that defendant has materially breached the Firm's Partnership Agreement; (2) 

breach of fiduciary duty and; (3) breach of the Partnership Agreement and a letter agreement. He 
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also seeks partial summary judgment on his lSt and Znd counterclaims, each for a declaratory 

judgment. Plaintiffs have cross moved for summary judgment on their first caiise of action. 

Issue has been joined and the inotions for summary judgment were timely brought after 

the filing of the note of issue (CPLR 3212; Brill v. City of New York, 2 N.Y.3d at 652 [2004]). 

Consequently, the motion and cross motion will be decided on their merits. 

Facts and Arguments Presented 

The Partnership Agreeinent among the parties made December 14, 1999 (“Partnership 

Agreement”) contains a mandatory retirement clause (Section X1.B. 1 ) requiring that all partners 

“shall retire at the end of the partnership’s fiscal year in which he reaches age sixty-five ( 4 5 )  

unless each Partner requests to continue service and such request is approved .,.” Speiser was a 

partner at the firm for 22 years before he retired at the end of2007, the year he turned 6 5 .  

Section X1.C. 1 of the Partnership Agrccment provides that “Within sixty (60) days 

following the date of retirement ... of a Partner, the Partnership shall pay to such retired 

Partner ... the amount of such Partner’s Cash Basis Capital.” Section XI.C.2 further provides that 

such payment “shall be paid by the Partnership to such retired Partner ... in eighteen (1 8) equal 

monthly installments beginning on the first day of the month following the month in which such 

Partner retired., .” Thc Partnership Agreement sets forth a comprehensive formula of how such 

retirement benefits are calculated, While the firm does not dispute that Speiser would be entitled 

to these payments pursuant to thc Partnership Agreement, the firm contends that Speiser’s failure 

to make a certain payment to the firm in a timely manner is a material breach of the Partnership 

Agreement, excusing its payment to Speiser. 

Section XII1.C applies to any partner who withdraws from the firm, “whether voluntarily 

or by retirement ...” This section provides that if the withdrawing partner “provides Services to, 
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whether as employee, director, officer, consultant, independent accountant or in any other 

capacity, including referral of Firm clients, or joins in any capacity a firm which provides 
0 

Services to, iiicluding referral of such clients, any Partnership Client (“Serviccs”), such 

Withdrawing partner shall pay the compensation to the Partnership provided for in Section 

XI1I.B.” Section X1II.B sets forth how such compensation - “Withdrawal Obligation” is 

determined. It provides that [he 

Withdrawing Partner shall pay the Partnership, on account of 
each Partnership Client for whom he or any firm he joins or 
rcfers Firm clients to provides Services during the sixty (60) 
month period described in Section XIII.A, an amount (the 
“Withdrawal Obligation”) equal to the greater of (I) thirty-seven 
percent (37%) of the Partnership’s aggregate billings to such 
Partnership Client during the thirty-six (36) months 
immediately preceding the date of such Partner’s withdrawal 
from the Partnership. Withdrawal Obligations shall be paid to 
the Partnership upon the Withdrawing Partner’s (or the firm he 
joins) commencement of rendering services to such Partnership 
Client. 

Section XI1I.A provides that: 

If a Partner withdraws fioin thc Partnership ... and, within the 
first sixty (60) months following his withdrawal (beginning 
with the first complete calendar month following withdrawal), 
provides Services to, whether as employee, director, officer, 
consultant, independent accountant or in any other capacity, 
including referral of such clients, any Partnership Client 
(“Services”), such Withdrawing Partner shall pay the 
compensation to the Partnership provided for in Section XI1I.B. 

Section XII1.C pertains to “Payments by Partnership to Withdrawing Partner.” It provides 

that “the Partnership shall pay to the Withdrawing Partner ... his Cash Basis Capital, his Accrual 

Basis Capital Adjustment and his pro rata portion of the Partnership’s profits and losses for the 

year in which such withdrawal occurs in the’ same manlier as retiring Partners under Sectioii XI.” 

Section XI1I.C provides fiirther that 
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Any payments estimated in good faith by the Executive 
Committee to be due to the Partnership from the Withdrawing 
Partner as a result of the Withdrawal Obligation may be offset 
against any amounts due the Withdrawing Partner on account of 
this Capital Account, unpaid share of profits and retirement 
bcneflts. The Executive Committee shall send the Withdrawing 
Partner its calculations of the amount due such Withdrawing 
Partncr and any ofYsets being made. 

~ 

In the event the firm fails to pay any installment under Section XI, then pursuant to 

~ 

Section XI. (E).(7) of the Partnership Agreement, “the Partnership’s obligation to pay unpaid 

installments ... and any retirement ... benetits to any Partner shall accelerate and become due and 

payable as a lump sum.. .” 

In 2006, the year before Speiser was due to retire, the firm rehired former partner Robert 

Komreich (Kornreich) to help service Speiser’s clients. The parties planned to transition Speiser’s 

clients to Kornreich and Barry Rosenbaum (Rosenbaumj, an employee of the Firm. The parties 

orally agreed that Speiser would service four (4) of his clients for the Firm, on a part time basis, 

after his retirement. 

By letter agreement dated February 18, 2007 (letter agreement), Speiser, Goetz and 

Hoffman agreed that Spenser’s “compensation for 2007 will be $325,000 plus or minus an 

adjustment based on fees billed to your client roster in 2007 and collected in 2007 or 2008.” 

According to Speiser, the letter agreement was intcndcd to compensate him for the billable time 

that the other accountants at the firm would be charging the clients, the nct effect of which would 

be a reduction in his billablc hours md, therefore, his income. In his sworn afidavit, Goetz states 

that Speiser had agreed to transition his clients to the Firm in exchange for the modification and 

that the plaintiffs agreed to those terms by compensating Speiser for 2007 under a method that 

was different from the method set forth in the Partnership Agreement so that Speiser would not be 
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“penalized economically.” 

In September 2007, a malpractice lawsuit was coinineiiccd against the firm and, according 
0 

to Hoffman, the Firm learned for the first time that Speiser, who was responsible for handling 

insurance matters, had not obtain suitable malpractice insurance. There were also disputes that 

arose with former partncrs of the Firm. Plaintiffs allege that Hoffman and Goetz drafted 

resolutions for the amendment of the Partnership Agreement which Speiser was strenuously 

opposed to. 

On September 10, 2007, Goetz and Hoffman informed Speiser that they were calling a 

partnership meeting to vote on dissolution of the Firm and to amend the Partnership Agreement 

with regard to partner indemnity. Speiser commenced an arbitration proceeding, alleging 

inadequate notice of the proposed meeting and challenging the validity of the upcoming vote. 

Although plaintiffs ultimately prevailed at arbitration, the arbitrator did not render his decision 

until July 15, 2008, well after the date of the scheduled vote. On October 23,2007, the other 

partners (but not Speiser, who abstained) voted in favor dissolution and the indemnity agreement. 

Plaintiffs claim that in or about October 2007 Speiser, while still an active partner at the 

firm, began making plaiis to continue servicing Firm clients aftcr his retirement. Such plaiis 

included surreptitiously soliciting Firin clients for his new venture, making false and disparaging 

statements about the Firm to the clients, recruiting Firm employees Womeich)  to leave the Firm 

and surreptitiously “purloining” Firm books, records, and other information. Goetz and Hoffman 

stated in their respective sworn affidavits that they believed Speise‘r was going to continue 

working in 2008 to complete the transition oftlie clients he serviced. Plaintiff> provide the 

deposition testimony of Kornreich and Rosenbaum, each of whom testified that Speiser 

approached them about working with him after his retirement. 
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On November 26, 2007, all three partners (i.e. Goetz, Hoffman and Speiser) voted to 

rescind the dissolution. Notwithstanding that rescission, Speiser, according to plaintiffs, 

continued to secretly solicit Firm clients. Kornreich stated at his deposition that in December 

2007, Speiser asked him to go look at office spacc with him in New Jersey which Kornreich did. 

Later, Kornreich changed his mind about leaving the Firm to go work with Spciser. According to 

Komreich, oncc he told Speiser of his decision, Speiser moved on and tried to recruit Rosenbaum. 

At his deposition, Rosenbaum testiiied that Speiser had said to him something to the effect that 

“if I were 20 years younger, I would set up shop with you.” Rosenbaurn could not recall the dates 

of such conversations, but believed they were before 2007. Plaintiff also provide an unsworn 

memorandum that Rosenbaum wrote datcd February 2 1,2008 in which he “[narrates] to the best 

of my recollection ... the actions of Herb Speiser,” stating that Speiser told him that he had no 

intention of retiring and that he was taking all my clients with him and “I want you to coinc with 

me.” 

0 

Speiser retired at the end of2007 and emptied his office, never to return to the Firm. 

Shortly thereaffer, in early January 2008, plaintif€s state that Speiscr’s clients began calling the 

Firm to request that their files be returned to thcrn. Plaintiffs provide a copy of a New Jersey 

Certificate of Formation for a domestic LLC formed January 2X, 2008 under the name of “Speiser 

& Rollnick LLC” (“S&R”). S&R’s stated business purpose is “accounting.” Plaintiffs also 

provide corrcspondunce from Speiser on S&R lctterhcad to a client they claim Speiser “took” 

with him. In the letter, sent in Febraury, 2008, Spciser provides the client with a copy of its tax 

return with instructions. 

The Firm made Post-Retirement payments to Speiser in January and February of 2008, 

totaling $29,000. In correspondence dated January 3 1, 2009, Goetz states, on behalf of the firm, 
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as follows: 

Pursuant to Section XI.C.2 of the Partnership Agreement, we 
enclme a check in the amount of$l4,000 representing 1/18 of 
the Accrual Basis Adjustment, based on our current 
calculation ...‘ l‘his payment, as well as the [% 15,0001 payment 
made to you in January 2008 is made with full reservation of all 
rights against you in the Partnership and each Partner under the 
Partnership Agrcernent, including, without limitation, the right 
of the Partnership pursuant to section X1TI.C of the Partnership 
Agreement to offset any payment to you against a good faith 
estimate of the amount of your Withdrawal Obligation. The 
Partnership has been informed by several of the Partnership 
clients for wlioin you were responsible that [they] are going to 
be served by you, and not the Partnership, beginning in 2008, 
thereby giving rise to a Withdrawal Obligation. We note your 
obligation to pay the Withdrawal Obligation is automatic, and 
you are required to account to the Partnership immediately 
without any action of: demand on the part of the Partnership. 
We look forward to receiving the required information and 
payment from you. 

Upon receiving this letter, Speiser filed an amended demand for arbitration dated February 

19, 2008, stating that altliough the Firm had started to make post retirement payments to him, it 

had not provided hiin with an “accounting reflecting the calculations utilized in determining the 

amount.” Speiser also stated that he was excused from paying the Withdrawal Obligation because 

plaintiffs had materially breached the Partner agreement by improperly amending it. Speiser 

challenged why the firm had sent him one payment for $15,000 but the other payment was for the 

lesser amount of $14,000. T-IC also challenged the Firm’s failure to let him inspect its books and 

records so he could see whcther he was being treated fairly and being paid what he was entitled 

to. The July 15, 2008 arbitration award denied Speiser’s amended demand for relief because the 

arbitrator found that thc post rctireinenl claims did not relate back to Speiser’s original, pre- 

retirement, demand. 

Plaintifrs then sent Spciscr a letter dated February 29,2008. In that letter, sent by Goetz 
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on behalf of the firin, rcfcrciice is made to scctions XIIIA, X1II.R and XIII. C. of the Partnership 

Agreement (see, supru). X1II.A and B deal with the “Withdrawal Obligation” a withdrawing ( i t .  

retiring) partner has to pay to the Firm, if the partner continues to service Firm clients after his 

withdrawal. Section XII1.C allows the Executive committee to offset the Withdrawal Obligation 

against any amounts due the Withdrawing Partner. In the letter, Goetz states the following: 

In compliancc with our agrecment, we enclose our calculation 
ofthc amounts due to you as of March 1 for your capital 
account and unpaid share of profits (based on our curreiit 
information and subject to adjustment) together with out 
calculation of our estimate of your Withdrawal Obligation that 
offsets the amount currently owed to you. As provided in our 
Partnership Agreement, you inay present information with 
respect to your Withdrawal Obligation for reconsideration. 

The meaning ofthis lctter is at the heart of thc parties’ dispute. Plaintiffs allege that the 

letter was a notification to Speiser that he was not in compliance with his obligation to make a 

Withdrawal Obligation for thc clicnts he had taken away from the firm and, that by repudiating 

his obligation to make that paymcnt, the Firin was notifying him that it would not be making any 

hrther payments to him as long as he rehsed to meet his obligations. According to plaintiffs, as 

of February 200s Speiser’s estimated Withdrawal Obligation was approximately $688,000 and 

the failure to pay was a material breach of the Partnership Agreement, excusing the Firm horn 

any further perfonnancc. 

Speiser argues that the January 3 I ,  2008 letter was simply a reminder that if he owed a 

Withdrawal Obligation, he had lo pay it and that the Firm reserved the right “to offset any 

payment to you against a good faith estimate of the amount of your Withdrawal Obligation.” He 

claims that in its February 29, 2008 letter, the firm elcctcd to offset its estimate of his Withdrawal 

Obligation against its calculation of the amounts currently owed to him for his Post Retirement 
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Payments because of the language used: “our calculation of our estimate of your Withdrawal 

Obligation that offsets the amounts you currently owed to you.” Speiser points out the February 

29‘” letter contains some schedules indicating the Firin offset the amount it owed him ($155,502) 

against the amount they estimated he owed the Firm ($533,149). In his sworn affidavit, Goetz 

denies the Firin exerciscd its righl to offsct its estimate of his Withdrawal Obligation against its 

calculation of thc amounts currently owed to him, as of March 1 , 2008, for his Post Retirement 

Payments. He states that the letter is notification to Speiser that he was in breach of the 

Partnership Agrccment and that hc would be receiving no further payments. 

According to Goetz, the underlying purpose or the Withdrawal Obligation is to fund its 

retirement obligations and if the wilhdrawing partner takes clicnts, this decreases the Firm’s 

billings. If the Firm’s billable hours are decreased, then the Firm cannot make its retirement 

payments. Thus, Goetz claims the two obligations are symbiotic whereas Speiser claims they are 

two separate and independent obligations. 

Although Speiser agrees thc Firm has the right to offset monies one against the other, and 

he even coiicedcs he is responsible for payment d the Withdrawal Obligation, he contends the 

Firm’s calculations are incorrect because, among other reasons, some of  the clients have been 

double counted or they are clients he is not, in fact, servicing. 

Speiser seeks: ( 1 )  summary judgment in his favor on plaintiffs’ first cause of action for 

declaratory relicfpursuanl to CPLR 3212 and 3001 ; (2) summary judgment and dismissal of 

plaintiffs’ second cause of action for breach of fiduciary duty, pursuant to CPLR 3212 and 321 1 

(a) (7); (3) summary judgment and dismissal of plaintifrs’ third cause of action for breach of 

contract, pursuant to CPLR 3212 and 321 1 (a) (7); (4) partial summary judgment on the issue of 

liability for the first counterclaim ofbreach of contract, pursuant to CPLR 3212 (c) and (e); ( 5 )  
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partial summary judgment on the issue of liability for the second counterclaim of breach of 

contract, pursuant to CPLR 3212 (c) and (e); and (6) to limit issues lor trial, if the court denies 

parts of this mution, pursuant to CPLR 3212 (g). Plaintiffs cross-move for summary judgment in 

their favor on the first cause of action, 

Applicable Law 

When deciding a motion to dismiss, the court must give the pleadings a liberal 

construction, accept the facts alleged as true and accord plaintiffs the benefjt of every possible 

favorable inference. I[, after doing so, any allegation in the claim fits a cognizable legal theory, 

the motion must be denied (Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 178 [2011]; 

Leon v Martinez, 84 NY2d 83, 87 [ 19941). Only the pleadings will be examincd for a motion to 

dismiss; the likelihood of success on the claiin is not a factor. “Whether a plaintiff can ultimately 

establish its allegations i s  not part of the calculus in dcterrnining a motion to dismiss” (EBC i Inc. 

v Goldman, Sachs & Co., 5 NY3d I 1 ,  19 [2005]>. 

“The proponent of a summary judgment motion must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any material 

issues of Pact from thc casc ” (Winegrad v. New York Univ. Med. Ctr., 64 N.Y.2d 851, 853 

[ 19SSJ). Once mel, [his burden shifts to the opposing party who must then demonstrate the 

existence o f a  triablc issuc of fact (Alvarez v. Prospect Hosp ., 68 N.Y.2d 320, 324 [1986]); 

Zuckermcrn v. Cify q fNew York, 49 N.Y.2d 557 [1980]). A party may not defeat a motion for 

summary judgment with bare allegations of unsubstantiated facts ( Zuckcrmcrn v. C‘ity o f N m  

Yurk, supra at 563-64). 

When an issue of  law is raised in coiincctioii with a motion for summary judgment, the 

court may and should resolvc it without the need fur a testimonial hearing (see, Hindes v Weisz, 
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303 A.D.2d 459 [2nd Dcpt 20031). 

Discussion 

I. Decluratory Judgrncnl Action 

Plaintiffs’ first cause of action is for a declaration that Speiser materially breached thc 

Partnership Agreement by ( 1) failing to pay the Withdrawal Obligation, (2) surreptitiously 

soliciting clients and Firm employees to his future venture before leaving the Firm, (3) making 

disparaging comments about the Firm to Firm clients, and (4) surreptitiously taking books, 

records and electronic data from the Firm for use in his future venture. Whereas Speiser contends 

he did not materially breach the Partnership Agreement, plaintiffs seeks summary judgment, 

declaring that he did materially breach it by failing to make payment of the Withdrawal 

Obligation. 

“A cause of action for a declaratory judgment is unnecessary and inappropriate when the 

plaintiff has an adequate, alternative remedy in another form of action, such as breach of contract” 

(Apple Records, lnc., v C q i h l  Records, lnc., 137 AD2d 50, 54 [ ls t  Dept 19881; see also Niagrlr 

Falls Wuter v Cily of’Nicrgru Fd l s ,  64 AD3d 1142, 1144 [4th Depl 20091; Artcch If;. Sys. v Tee, 

280 AD2d 117, 125 [ 1” Depl2001 I). 

The plea for declaratory relief is premised on literally identical allegations as plaintiffs’ 

second cause of action for breach of fiduciary duty and the nonpayment of Withdrawal Obligation 

allegation is duplicative oPplaintilYs’ third causc of action for breach of contract. There is no 

need for a declaration when the rights of thc parties will be adjudicated by resolution of parallel 

claims. In fact, plaintiffs acknowledge that if the court does not “address the merits of plaintiffs’ 

contract claims in connection with their declaratory judgment claim, the claim should be 

adjudicated in connection with resolution of plaintiffs’ third cause of action for breach of 
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contract.” In light of the foregoing, the facts and claims set forth in the 1’‘ cause of action for a 

declaration are dcemcd to bc part of (and amplify) the remaining causes of  action. Thus, to the 

extent that plaintiffs seek summary j udgment, “declaring” the parties’ rights under the contracts at 
0 

issue, and Speiser seeks suinniary judgment dismissing that cause of action, the facts alleged and 

arguments raised are more properly considered in connection with the remaining claims and the 

Is‘ cause of action for a declaration is severed and dismissed on the court’s own motion (see, 

Apple Records v. Capitol Records, supra). 

II. Breach pf Fiduciary Catise qfActian 

Plaintiffs’ second cause of action is Tor breach of fiduciary duty. Speiser moves for 

dismissal of this claim pursuant to CPLR 32 1 1 (a) (7), failure to state a cause of action, and for 

summary judgment, pursuant to CPLR 3212. 

A. Motion to Dismiss 

If the court detcrmincs that any of the allegations in plaintiffs’ second cause of action 

constitute a breach of fiduciary duty, or any other discemiblc lcgal theory, then Speiser’s motion 

to dismiss this claim will fail. Plaintiffs allege that Speiser, while still a partner at the Firm, 

surreptitiously solicited Kornreich and Rosenbaum, to leave the firm and go work with him at a 

competing firm he planned to establish. Some of these actions are alleged to have taken place 

during business hours and using Firm facilitics. Furthermore, plaintiffs claim Speiser agreed to 

transition his clients to thc Firm and to work at the Firm al’ler he relired, but he secretly never 

intended to live up lo that agreemcnt. Thus, plaintiffs contend that by making concrete proposals 

to Kornreich and Roscnbaurn for employment, and making disparaging reinarks to clients of the 

Firm about the Firm, he violated his ijduciaty duties. Speiser denies he can be held to have 

brcachcd his fiduciary dutics Cor m y  actions takcn by h im after lic rctired and that the actions 
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allegedly taken by him before he retired were merely preparatory, in anticipation for his 

retirement. According to Speiser, he merely notified clients that he was retiring and approached 

Kornreich and Rosenbauin about whether they might be interested in working with him in the 
0 

future. 

A fiduciary owes a duty of undivided and undiluted loyalty to those whose interests the 

fiduciary is to protect and this is and this is an inflexible rule of iidelity, barring not only blatant 

self-dealing, but also requiring avoidance of situations in which a fiduciary’s personal interest 

possibly conflicts with the interest of those owed a iiduciary duty (Birnbaum v. Rirnhaurn, 

73 N.Y.2d 461 [ I  9891 internal citations omitted). To state a claim for breach of fiduciary duty, 

plaintiffs must allege that ( I )  defendant owed them a fiduciary duty, (2) defendant committed 

misconduct, and (3) they suffcred damages caused by that misconduct (Burry v. Madison Park 

Owner L L r ,  84 A.D.3d 699 [l” Dept. 201 I]). It is wcll settled law lhat partncrs owe each other a 

fiduciary duty (Llirnbcrurn v Birnbaum, 73 NY2d 46 1,466 11 9891; Drucker v Migc Assoc. II, 225 

AD2d 427, 42S[lst Dept 19961). 

To deterininc whether the acts allegedly taken by Speiser amount to misconduct, it is 

necessary to ascertain the naturc of the duty. A fiduciary ‘‘owes a duty or undivided and 

undiluted loyalty to those whose interests the fiduciary is to protect [internal quotation marks and 

citation omitted]” (Drucker, 225 AD2d at 428). A fiduciary must “single-mindedly pursue the 

interests of those to whom a duty of loyalty is owed” (Birnbaum, 73 NY2d at 466). Thus, 

plaintiffs’ allegations must amount to disloyal andor  harmful conduct if thc sccond cause of 

action is to survive. 

Accepting a11 of plaintiffs allegations as true, as the court must on a motion to dismiss, 

, Speiser’s motion to dismiss must be denied. Plaintiffs’ allegations, that Speiser, a partner of the 

-Page 13 of22- 

[* 14]



Firm, surrcptitiously solicitcd clients and firm employees to his future venturc before leaving the 

firm, and that clients left the firm to be scrviced by S&R, delivering a crushing financial blow to 

the Firm, amply supports a claim for breach of‘ fiduciary duty, because the pre-resignation 

surreptitious solicitation o r  firm clients for a partner’s personal gain is actionable misconduct 

towards his partners. (C;rauhurdMollcn Danndt & Horowitz v Moskovila, 86 NY2d 112, 119 

[1995]; see cxlso, Wei.scr. LLP v C‘ooparsmith, 51 AD3d 583 [lst  Dept 20081). 

B. Motion for Summary Judgzment 

Speiscr also inoves for summary judgment in his hvnr, dismissing the second cause of 

action. In this regard, Speiser’s burden is to set forth evidentiary facts to demonstrate a prima 

facie case that would entitle him to judgment in its favor, without the need for a trial (Winegrad v 

New York I h i v .  Med. Ctr, 64 NY2d 85 1 ,  853 [ 19851). 

Speiser maintains that he simply informed his clients that he was retiring and that he never 

solicited clients while at the Firm for any future venture. He contends further that it was only 

after he retircd that he actively took steps to start up S&R, his new accounting practice. However, 

the deposition testimony ol‘ 1-loffman and Goetz contradicts Spciser. Goetz tcstified he 

“suspected” Speiser was soliciting clients before he retired because so many of them called to 

have their files returned to them immediately aftcr Speiser retired and Rosenbaum relates a 

conversation he had with Speiser before he retired. Reportedly Speiscr told Rosenbaum “I ani not 

retiring. I am taking all my clients with me arid I want you to come with me.” 

Although a departing partner may inform firm clients with whom they have a prior 

professional relationship about their impending withdrawal and new practice (Muhlstock v Cole, 

245 AD2d 5 5 ,  59 [ 1st Dept 19971, quoting Graubcrru’, 86 NY2d at 120), and Speiser contends his 

actions all took place after he retircd, not while an active partner of the Firm, plaintiffs have 
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raised material triable issues offact that (among other things) Speiser may have gone beyond just 

informing clients he was retiring. There is circumstantial evidence prcscnted on these motions 

from which a tindcr of h c t  can conclude that Speiser, before he retired, swreptitiously solicited 

clients, tried to lurc away employees of the firm, took the employees during busincss hours to see 

prospective officc space, and even uscd Firm resources to accomplish these tasks. This evidence 

creates triablc issues offact that defeat Speiser's motion for summary judgment on the 2"d cause 

of action for breach of fiduciary duty. 

111. Breach oJ'Contrcrcl 

Speiser has moved for dismissal of and suimnary judgment on plaintiffs third cause or 

action is for breach oCthe Partnership AgTe-eement and the letter agreemenl. He also seeks partial 

summary judgmcnt on the issue of liability on his It and 2"d counterclaims, each of which is for 

breach of contract. 

Speiser has asserted two counterclaim for breach of contract. The first counterclaim is 

for an accelerated lump sum payment of all Post-Rctircrncnt payments due to him (for a total of 

$1,452,656), pursuant to Section XI (E) (7) of the Partnership Agreement. The acceleration 

clause takes effect if a rctired partner has not received Post-Retirement payments for over six 

months. Speiser's second counterclaim is for $76,178 in unpaid compensation under the terms of 

the Letter agreement. Speiscr has iiioved for dismissal of and surnmaiy judgment on the 3rd caiisc 

of action. 

A. 

As previously discussed, in the context of a motion to dismiss, the court must give the 

3rd Causc of Action --Motion to Dismiss 

pleadings a liberal interpretation and accept the facts alleged as true (Mcrndurin, 16 NY3d at 178; 

Leon, 84 NY2d 83, supra). Scctioii XTI1.A oftlic Partncl- agrccnicnt states that if a retired partner 
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“within sixty (60) months following his withdrawal , , .  provides services to ,.. any Partner Client 

(“Services”), such Withdrawing Partner sliall pay the compensation to the Partnership provided 

for in Section X1II.U.” Section XI1I.B provides a formila for calculation of the Withdrawal 

Obligation and states “Withdrawal Obligations shall be paid LO the Partnership upon the 

Withdrawing Partner’s (or firm he joins) commencement of rendering Services to such 

Partnership Client.” 

Plaintiffs’ allegations, that Speiser breached the Partncrship Agreement by failing to pay 

the Withdrawal Obligation hc owes the Firm prsuant,  supports the cause of action asserted 

because the Partnership Agreement requires that such payment be made in the event the 

withdrawing (retiring) partner continues to service clients upon departure. Although Speiser 

claims he has a defense to why he did not pay such sums, this is the subject of his 1’‘ and 2”d 

counterclaims. Thcrefore, Speiser’s motion to dismiss the 3‘” cause of action for breach of 

contract is denied. 

B. 

There are two prongs to thc 3‘“ cause of action for breach of contract: breach of the 

Partnership and breach of thc Letter Agreemcnt. The claims related to breach of the Letter 

Agreemcnt are addrcssed separately below in connection with Spciser’s motion for summary 

judgment on his 2’’d counterclaim (infra). This section only deals with the claims related to the 

3‘d Cause of Action --Motion for Sumrnarv Judgment 

breach of the Partnership Agreement. 

Speiscr concedes that he has not made the Withdrawal Obligation payment to the firm, but 

claims that the Firm, in its letter to him datcd February 29, 2008, clected to offset the Withdrawal 

Obligation by applying Post-Rctirement payments due to him. He claims filrther that after the 

offset, thc Firm still owes hiin an accelerated lump sum of all Post-Retirement payments because 
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plaintiff? have not made the required payments [or over six months. Speiser also challenges the 

accuracy of tlic plaintilfs’ calculations of his Withdrawal Obligation. To prevail on his motion 

for suininary judgment, Speiser must make a prima facie case that he is entitled to judgment 

without the need for a trial. 

The February 29, 2008 letter from the Firm states as follows: 

In cornpliancc with our agreement, wc enclose o w  calculation of 
the amounts due to you as of March 1 for your capital account and 
unpaid share of profits (based on our current information and 
subject to adjustment) together with out calculation of our estimate 
of your Withdrawal Obligation that offsets the amount currently 
owed to you. As provided in our Partnership Agreement, you may 
present information with rcspcct to your Withdrawal Obligation for 
reconsideration 

The letter is accompanied by a schedule calculating the net amount owed to the Firm by 

Speiser as of March 1,  2008. According to the schedule, Speiser owed plaintiffs $688,000 in 

Withdrawal Obligation payments, which was offset by $1 55,502 in Post-Retirement payments 

owed to him, leaving a total of$533,149 unpaid Withdrawal Obligation payments owed by 

Speiser to the Firin. At the bottom of schedule, it states : “Amount owed to Phillips Gold 3-01- 

08 (533,149).” 

Speiser contends that the language in that lettcr -- “offsets the amount currently owed to 

you” - indicates the Firm clcctcd to offset the Withdrawal Obligations against the Post- 

Retirement payments not only lhrough March 1, 2008, but on a continuing basis because Section 

X1II.C of the Partnership Agrccmcnt states that “the Withdrawal Obligation may be offset against 

any amount due the Withdrawing Partner ... ” A clear and complete written agreement must be 

enforced according to the plain meaning of its terms (Blonder & Co., Inc. v. Citibank, N.A.,  28 

A.D.3d 180 [ I S t  Dep’t 2006]), extrinsic evidence of the parties’ intent may only be considered if 
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the agreement is ambiguous (W.W.W. Associates, Inc. v. Cjiancontieri, 77 N.Y.2d 157, 163 

[1990]). 

Nothing in the parlncrship limits thc plaintiffs to having to make  a one time, binding and 

unchangeable election to ol’lket the Withdrawal Obligation against any amount due the 

Withdrawing Partner. Even if, as Speiser claims, the plaintiffs offset the Withdrawal Obligation 

against the monies to be paid to Speiser, the correspondence contains statements of account only 

through March 1 ,  2008. The letter does not elect to make these offsets indefinitely, on an 

ongoing basis. Furthermore, had it been the parlics’ intention that otice the plaintiffs elect to 

offset these monies one against another an such election is irrevocable, then such language would 

have been included in the Partnership Agreement ((Blonder & Co., Inc. v. Citibank, N.A., supra). 

There being no such condition in the Partnership Agreement, plaintiffs have raised a triable issue 

of fact regarding whclhcr they elected to offset monies and whether it was on a one time or 

ongoing basis. 

A related triablc issue of k t  is whcther monies are owcd to Speiser and how much. 

Whereas Speiser claims he is owed a considerable sum of money, the plaintiffs disagree. This 

dispute is highlighted in the correspondence Speiser’s attorney sent to the plaintiffs dated June 5 ,  

2008, in which he urges plaintiffs to resolve this dispute. Having failed to offer evidence that he 

is entitled to summary judgnienl, as a inattcr of law, Speiser has not proved he is entitled to 

summary judgment. Therefore, Speiser’s motion for summary judgment on plaintiffs’ 3’.d cause 

of action is denied insol‘ar as they contend he breached the Partncrship Agreement. 

The court has considered other arguments by plaintiffs, that Spciser’s failure to pay his 

Withdrawal Obligation is a inatcrial breach of thc contract relieving them of their obligation to 

pay him post-rctirenient payments duc to h im under the Partnership Agrccment. l h i s  claim is 
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supported by arguments that i f a  retiring partner services firm clients after he leaves (i.e takes 

business) but does not pay his withdrawing obligation Firm billablc decrease and the Firm cannot 

afford to pay him Post-Rctircment benefits. While this may be the practical effect of a retiring 

partner not paying his Withdrawal Obligation, it is clear from the Partnership Agreement that the 

obligation to pay Post-Retiremelit benefits is separate from the retiring partner’s obligation to pay 

the Withdrawal Obligation . Thercforc, Speiser’s breach, if any, in paying the Withdrawal 

Obligation does not relieve the Firm’s own, separate, obligation to pay the Post-Retirement 

benefits. 

C. 1”‘ Counterclaim-Motion for  Partial Summuly Judgment 

Speiser’s motion for partial summaryjudgment on the issue of liability on his lYt 

counterclaim for breach of payment of the post retirement payments must be denied because the 

counterclaim is so closely related to the breach of Partnership Agreement claim (supra) asserted 

by plaintiffs (Created Gemstones, v Union Carbide Corp., 47 NY2d 250 [ 19791. 

D. 

The Letter agreement, which is addressed to Speiser and signed by all three partners, 

2”“ C7nunterclaim-Motion for  Partial Summary Judgmenl 

provides that “[tlhis will docuinenl our Partnership Agreement conccrning your 2007 

compensation rrom Phillips Gold and Company, LLP (the “Firm”),” This recitation clearly 

establishes thc partics’ intention that the Letter agreement serve as the entirety of the parties’ 

agreement with respect to Spciser’s retirement year (2007) income. The letter also refers to 

“Article IV, B and C of thc Firm’s Partnership Agreement datcd December 14, 1999,” 

suminariziiig the coutcnts of those provisions. Further, the Txtter Agreement states “you will not 

be compensated under the provisions of Articlc IV.” Article IV deals exclusively with 

compensation. 
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Plaintirk allege that parol evidence should be admitted because Speiser orally promised to 

transition clients to the Firm but he breached lhat agreement. Plaintiffs separately allege that 

Speiser had no intention orhonoring the agreement at the time he made it. 

As already stated, a clear and coinplcte written agreement must be enforced according to 

the plain meaning of its terms (Blonder & Co., Inc. v. Citibank, N.A., supraJ), extrinsic evidence 

of the parties’ intent may only be considered if the agreement is ambiguous (W.W.W. Associates, 

Inc. v. Gianconticri, supra). By its express terms, the Letter Agreement did not modify any of the 

other terms of the Partnership Agrccment, except compensation and how it would be calculated. 

The Letter Agreement contains no promise or represcntation by Speiser that he would transition 

his clients to thc Firm upon retirement nor is there any recitation j t i  the Letter Agreement that the 

modification was k i n g  made for that rcason. “Extrinsic and parol evidence is not admissible to 

create an ambiguity in a written agreement which is complete and clcar and unambiguous upon its 

face.” (W.W.W. Associates, supra, 72 NY2d at 163). The Letter Agreement contains no 

ambiguity that needs to bc rcsolvcd. Therefore, extrinsic and parol evidence is inadmissible. 

Significantly, nothing in the Partnership Agreement prevents Speiser from servicing f-irm clients 

afer lic leaves the firm. The only consequence if he does this is that he will have to make 

Withdrawal Obligation payments to the Firm to compensate it for lost billable hours. Therefore, 

even if Speiser did not transition his clients to the Firm, this is not a breach of the letter agreement 

(or Partnership Agreement which it modifies). 

Although plainlillk also argue that parol evidence should be admitted because the Lettcr 

Agrceincnt lacks consideration, that is also an urlsrrccessful argument. General Obligations Law 

5-1 103 states, in substancc, that a Partnership Agreement, promise or undertaking to change or 

modify any contract “shall not be invalid because of the absence of consideration, provided that 
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the Partnership Agreement ... be in writing and signed .,,” The Letter agreement did not impose 

any obligations on Spciscr, it only modificd his compensation. ThereIore, since the Letter 

agreement is a signed modification oP thc Partner aLqeement, there is no necd fot consideration. 

Speiser has made proved that hc did not breach tlic Txtter agreement. PlaintilTs have not 

demonstrated a material triable issue 01 fact to defeat Speiser’s motion. Therefore, Speiser is 

entitled to summary judgnient dismissing the third cause of action for breach of contract to the 

extent it allegcs breach of the Letter agreement, and grants Speiser partial summary judgment as 

to liability only on his second counterclaim. ‘The issue of damages will be decided at trial. 

Conclusion 

In accordance with the foregoing, 

It is hereby 

ORDERED that thc facts and allegations set forth in the firs1 cause of action for a 

declaratory judgment are deemed a part of and ainpliijl the other two causes of action set forth in 

the complaint; to the extent that plaintiffs seck summary judgment, “declaring” the parties’ rights 

under the contracts at issue, and Speiser seeks summary judgment dismissing that cause of action, 

the facts alleged and arguiiients raised are more properly considered in connection with the 

remaining claims and the 1 r t  cause of action for a declaration is severcd and dismissed on the 

court’s own motion; and it is fiirther 

ORDERED that Speiscr’s motion far the dismissal and summary judgment on the 2’ld 

cause of action is denied; and it is further 

ORDERED that Speiscr’s motion lor sumnary judgment an plaintiffs’ Jrd cause of action 

is denied; and it is fiirther 

ORDERED that Spciscr’s motion for partial summary judgment on the issue of liability 
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on his 1” counterclaim is denied; and it is further 

ORDERED that Speiser’s motion for partial summary judgment on the issue of liability 

on his 2’ld counterclaim is granted; and it is further 

ORDERED that plaintiffs shall serve a copy of this decision and order on the Office of 

Trial Support so this casc can be scheduled for trial; and it is further 

ORDERED that any relief requested but not addressed is hereby denied; and it is further 

ORDERED that this constitutcs the dccision and order of the court. 

Dated: New York, New York 
Septcmber 27,201 1 

So Ordered: 1 ische, JSC 

F I L E D  

NEW YORK 
COUNTY CLERK‘S OFFICE 

-Page 22 of 22- 

[* 23]


